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PREFACE. 


Tue Reports of the Supreme Court of Georgia, containing all the 
decisions of that Court, made during the year 1846, are now presented 
to the public in one volume. 

The Reporter is apprehensive that he has béen unable, notwithstand- 
ing the care that has been taken, and the labor and pains bestowed by him, 
wholly to avoid errors in its execution. But he is flattered by the hope 
and belief, that no mistakes or omissions, materially varying the sense, 
have escaped his scrutiny and correction. To his own exertions, in 
this particular, has been added the assistance of the publisher, and 
his proof readers, than whom few, if any, could be found, who under- 
stand their duties better, or discharge them with more fidelity. 

The greatest fears entertained are, as to the references. It would be 
a matter very deeply regretted by the Reporter, to find cases referred 
to by the Court in its decisions, or by counsel in their arguments, in- 
correctly copied, and remaining still unnoted. To avoid this, a very 
competent gentleman has been employed to compare the cases cited 
with the reports from which they are taken, and to furnish a list with 
the proper corrections, of such as have not been truly set forth; and 
it is believed that all material errors of this sort have been detected. 
These corrections will be found in the proper place. 

It has been found somewhat difficult to condense the statements of 
facts in the cases, as much as was desirable; and, in this particular, it 
is apprehended they may appear too prolix. But, as every principle of ' 
law, decided by the court, arose upon the facts sent up, the Reporter 
has felt it to be imperatively his duty, even at the expense of prolixity, 
to set forth a faithful narration, so as to present all the material facts. 
in their proper connection. 

He has embodied the arguments of counsel. In this he is aware 
that many valued friends, for whose judgments and opinions he enter- 
tains the highest regard, will disagree with him, looking upon it as a 
useless expense, and as an act of supererogation on his part. To them 
he would most respectfully submit that, although the arguments of 
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counsel are not to be viewed as the law of the case, yet they are valu- 
able to the profession, and the courts, in the aid they give in the in- 
vestigation of those legal subjects to which they apply. Whilst, there- 
fore, they may assist many, they can be prejudicial to no one. Most 
of those arguments, too, will be found to be highly interesting and in- 
structive. 

It will be perceived that the present volume is very heavily paged. 
Indeed, there are but few books of reports extant which contain as 
much matter to the page as this. The matter embodied was quite 
sufficient for two volumes, of respectable size, if the more modern style 
of publishing reports had been adopted. But the public seemed to ex- 
pect but one volume, and, impressed with the belief that it would be 
more acceptable in the present form, he unhesitatingly adopted it. 

In place of the usual heading at the commencement of each term, a 
summary has been substituted, setting forth the Terms of the Court 
held—noting the presence of the Judges, and exhibiting the names of 
Attorneys admitted at each Term, and their residences, as far as known 
to the Reporter. 

The clause of the Constitution creating the Court—the Act of the 
General Assembly organizing it, and the Rules of the Court, are em- 
bodied. With regard to the Rules of the Court, they are embodied 
entire, without reference to the terms at which they were respectively 
adopted. The convenience of a ready reference suggested this course. 

In conclusion, the Reporter would add that, although there are doubt- 
less many imperfections in the execution of this work, yet he is consoled by 
the consciousness of having done his utmost to avoid them, and of having 
spared neither pains nor expense in order to accomplish a proper dis- 
charge of the official duties imposed on him by the law. And, should 
his efforts in this instance be acceptable to the Bench and the Bar of 
Georgia, he will esteem it his greatest reward. 


JANUARY, 1847. 











CLAUSE OF THE CONSTITUTION OF THE STATE OF 
GEORGIA, CREATING A SUPREME COURT. 


Article IlI.—Section.-I. 


‘¢ The Supreme Court shall consist of three judges, who shall be elected 
by the legislature for such term of years as shall be prescribed by law, 
and shall continue in office until their successors shall be elected and 

ualified, removable by the Governor on the address of two-thirds of 
Both branches of the General Assembly for that purpose, or by im- 
peachment and conviction thereon. The said court shall have no origi- 
nal jurisdiction, but shall be a court alone for the trial and correction of 
errors in law and equity from the superior courts of the several circuits, 
and shall sit at least once a year, at a time to be prescribed by law, in 
each of five judicial districts to be hereafter laid off and designated by 
the legislature for that purpose, at the most central point in such judi- 
cial district, or at such other point in each district as shall by the 
General Assembly be ordained, for the trial and determination of writs 
of error from the several superior courts included in such judicial dis- 
tricts. And the said court shall at each session in each district dispose 
of and finally determine each and every case on the docket of such 
court, at the first term after such writ of error brought; and in case 
the plaintiff in error in any such case shall not be prepared, at such first 
term of such court, after error brought, to prosecute the same, unless 
precluded by some Providential cause from such prosecution, it shall be 
stricken from the docket, and the judgment below shall stand affirmed.” 


ee 


AN ACT to carry into effect that part of the first section of the third ar- 
ticle of the Constitution, which requires the establishment of a Supreme 
Court for the Correction of Errors, and to organize the same, and to regu- 
late the proceedings thereof. 


Section First. Be it enacted by the Senate and House of Representa- 
tives of the State of Georgia, in General Assembly met, and it is hereby 
enacted by the authorily of the same, That in pursuanee of the first section 
of the third article of the Constitution, there shall be, and it is hereby 
established, a Court for the Correction of Errors, to be called the Su- 
preme Court of the State of Georgia. The said court shall consist of 
three judges, who shall be elected at the present session of the General 
Assembly—one for the term of six years, one for the term of four years, 
and one for the term of two years, during which terms they shall respec- 
tively hold their offices, unless sooner removed in the manner pointed 
out by the Constitution. No person shall be eligible to the office of 
judge, unless he shall have been duly admitted and licensed to plead 
and practice in the courts of law and equity in this State ten years at 
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least prior to hiselection. The Governor shall, within twenty days after 
the election of said judges, commission them respectively for the terms 
for which they shall have been elected. In case of the death, resigna- 
tion, or removal from office of any of said judges, the Governor shall 
appoint and commission some fit and proper person to fill such vacancy, 
until the meeting of the General Assembly next after such vacancy, 
when the General Assembly shall fill the same. And if any such 
vacancy occur during a session of the General Assembly, the same shall 
be filled at such session. Every judge of said court who shall be elected 
after the present session of the General Assembly, (except where he is 
elected to fill a vacancy,) shall hold his office for and during the term of 
six years, and shall be commissioned accordingly by the Governor. 

Section Seconp. And be it further enacted, That the said Supreme 
Court shall be holden at the times and places following, to wit: on the 
second Monday in January and third Monday in June, in each year, for 
the First District, to be composed of the Eastern and Southern Judicial 
Circuits, alternately at Savannah and Hawkinsville. On the fourth 
Mondays in January and July in each year for the Second District, to be 
composed of the South Western and Chattahoochee Circuits, alternately 
at Talbotton and Americus. On the second Monday in February and 
August in each year for the Third District, to be composed of the 
Coweta and Flint Judicial Circuits, alternately at Macon and Decatur. 
On the fourth Mondays in March and September in each year, for the 
Fourth District, to be composed of the Western and Cherokee Circuits, 
alternately at Cassville and Gainesville. On the first Mondays in May 
and November in each year, for the Fifth District, to be composed of the 
Middle, Northern and Ocmulgee Judicial Circuits, at the City of Mil- 
ledgeville. 

Section Turrp. And be it further enacted, That it shall be the duty of 
all the judges of said court to attend at each term of said court; but if, 
from Providential cause, any one of said judges cannot attend a court, 
such court may be holden by two judges. If only one judge shall attend 
a court, it shall be his duty to open the court and to adjourn it to a day 
not more than two days beyond the regular term, at which time, if two 
judges do not attend, the court shall in that case be adjourned to the 
next regular term. 

Section Fourrn. And be it further enacted, That the Supreme 
Court shall hear and determine, at the first term of each court, all 
such cases in law and equity as may be brought from any of the 
Superior Courts of this State, within the district as created by this 
act, for which said Supreme Court.is holden. All causes of a criminal 
or civil nature may, for alleged error in any decision, sentence, 
judgment or decree of any such Superior Court, be carried up from 
the counties in the respective districts aforesaid, to the judges of the 
Supreme Court, at the respective terms thereof for such district, to be 
by the said Supreme Court revised and determined. Any criminal 
cause may be carried up to the Supreme Court on a bill of exceptions, 
in writing, specifying the error or errors of law complained of, to be 
drawn up by the party, his cowusel or attorney, within four days after 
the trial of the cause in which the decision or sentence has been had, 
and. be submitted to the judge of the Superior Court before whom such 
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criminal cause may have been tried, to be by him certified and signed. 
Any cause of a civil nature, either on the law or equity side of the 
Superior Court, may, in like manner, be carried to the Supreme Court 
on a bill of exceptions, specifying the error or errors complained of in 
any decision or judgment, to be drawn up by the party complaining 
thereof, his counsel, solicitor or attorney, within the time aforesaid, 
and submitted to the judge before whom the cause may have been 
heard, to be by him certified and signed ; but in no case shall the facts 
be controverted in the Supreme Court so as to require attendance of 
any witness or witnesses under any pretence whatever: said Supreme 
Court shall hear and determine upon matters contained in the transcript 
of the record of the cause, and not otherwise. Upon exhibition of any 
such bill of exceptions to the judge of the Superior Court, it shall be 
his duty, if such bill of exceptions be true and consistent with what has 
transpired in the cause before him, to certify and sign the same. Such 
bill of exceptions shall operate as a supersedeas to the judgment, sen- 
tence, execution, or decree of the court below, in all cases where bond 
may be given or affidavit filed as hereinafter provided. If in civil 
cases, either in law or equity, the party complaining of error shall, 
within four days after the term at which the exceptions were taken, 
pay all costs which may have accrued, and, either personally or by his 
agent, solicitor or attorney in fact or at law, give bond with security, 
to be approved of by the clerk of the Superior Court, and conditioned 
to pay the eventual condemnation-money and all subsequent costs; and 
if in a criminal case where the offence is by law bailable, the party 
complaining of error shall enter into recognizance, with security, to be 
in like manner approved, conditioned for the appearance in person of 
such party complaining, to abide the final order, judgment, or sentence 
of said court; and if the offence be not bailable, or if the party be 
sentenced to imprisonment in the Penitentiary, and be unable to give 
security as required, the judge of the Superior Court may order a 
supersedeas at the time of certifying and signing the bill of exceptions. 
When such bill of exceptions shall have been signed and certified by 
the judge of the Superior Court, and such bond with security shall 
have been given, or recognizance with security entered into and costs 
paid, notice of the signing of such bill of exceptions shall be given, if 
in a criminal cause, to the attorney or solicitor-general, and in civil 
causes in law or equity, to the adverse party or his counsel, within ten 
days after the same shall have been done, and shall be filed in the 
clerk’s office where such bond or recognizance has been given, imme- 
diately thereafter, and on a copyof such notice being served by a 
sheriff, constable, or attorney of the Superior Court, and filed in the 
clerk’s office with the bill of exceptions, it shall be the duty of the 
clerk of the Superior Court below to certify and send up to the Su- 
preme Court a complete*transcript of the entire record of the cause 
below, duly certified under his hand and seal of office, and also the bill 
of exceptions within ten days after he shall have received the original 
notice with the return of service thereon. 

Section Firru. And be it further enacted, That the Supreme Court 
shall proceed at the first term (unless prevented by providential cause) 
to hear and determine each and every cause which may in manner 
aforesaid be sent up from the court below upon the record and bill of 
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exceptions, on the ground therein specified, and on no other grounds. 
Upon the decision of the said Supreme Court on matters of law or 
principles of equity which may arise in the bill of exceptions, (which 
decisions shall always be in writing, and be delivered by the judges of 
the said court, seriatim, except in cases where they are unanimous, ) the 
court shall cause to be certified to the court below such decision, and 
award such order and direction in the premises as may be consistent 
with the law and justice of the case ; which decision, so rendered and 
ordered, and direction so awarded, shall be respected and carried into 
full effect by the court below. If the decision and judgment of the 
court below be for any sum certain, and be affirmed in the Supreme 
Court, the plaintiff may in the Superior Court enter judgment against 
the defendant and his securities for the amount of principal, interest 
and costs, as shall have been confessed, or found by a jury, and ten per 
cent. damages on the principal sum, and have execution immediately 
after the decision of the Supreme Court so certified as aforesaid : 
Provided, That if any one or more of the judges of the Supreme 
Court shall certify that in his or their opinion, such cause was not 
taken up for delay only, then and in such case, the damages shall not 
be allowed. Judgments in the court below, if affirmed, shall not lose 
any lien or priority by reason of the proceedings in the court above. 
Section Sixtu. And be it further enacted, That if any judge of the 
Superior Court shall refuse to certify a bill of exceptions when properly 
tendered, or if any clerk shall fail or refuse to send up a transcript of the 
whole record in any cause, according to the provisions of this act, or he, 
or any sheriff shall refuse or neglect to perform any duties imposed upon 
him, by this act, said Supreme Court while in session in any district in this 
State, may issue a writ of mandamus to such officer, and enforce obedience 
thereto, if necessary, by attachment; and in case that such refusal by any 


such officer have delayed the party applying for, or tendering a bill of ex- - 


ceptions as aforesaid, beyond the time limited inthe foregoing part of this 
act, he shall not thereby lose his remedy, but may proceed as if the time 
limited had not expired. 

Section Seventu. And be it further enacted, That the sheriff of the 
county wherein the Supreme Court is holden, or his deputy, shall attend 
the sessions thereof, and obey all lawful orders, enforce all lawful com- 
mands, and execute all lawful processes of said court. And for the ser- 
vice of any process or order of said court, he shall receive the fees allow- 
ed for like service mm the Superior Courts, to be taxed and paid in like 
manner. 

Section Eicutru. And be it funher enacted, That each of the said 
judges of the Supreme Court shall receive a salary of $2,500 per annum, 
to be paid as the salaries of the judges of the Superior Courts are now 
paid. The amount of said salary shall not be increased or diminished 
during the continuance of such judge of the Supreme Court in office ; and 
no judze shall receive any other perquisite, reward, or compensation than 
the amount of his salary. Each and every judge of the Supreme Court 
shall, before the Governor of the State, and prior to his receiving his 
commission, take the oath to support the Constitution, and other oaths 
now by law required of the judicial officers of this State. 

Section Nintu. And be it further enacted, That the said Supreme 
Court shall appoint some fit and proper person as clerk thereof, who shall 
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hold his appointment for six years, unless removed by said Court upon 
complaint made, and cause shown for incapacity, improper conduct, or 
neglect of duty. Said clerk shall keep an office at the seat of Govern- 
ment, in one of the departments of the capitol, where all books, records 
and archives, and the seal of the said court, shall remain. He shall at- 
tend all the sessions of said court, and obey all lawful orders thereof. 
He shall keep in substantial bound books fair and regular minutes of the 
proceedings of said court, a record of all its judicial acts, a docket of its 
causes, and such other books as said court may, from time to time, order 
and direct. He shall certify, when required, upon payment of his fees, 
all proceedings of the said court in the manner now in use in the Superior 
Courts of this State. And the record and minutes of said Supreme Court, 
and copies thereof, shall be evidence in the same manner and under the 
same circumstances as those of the Superior Courts now are: said 
Supreme Court being to all intents and purposes a Court of Record. The 
said clerk shall be authorized to appoint a deputy or deputies, in his 
discretion, he being responsible for the faithful performance of their 
duties. 

Section Tentu. And be it further enacted, That if during the pen- 
dency of any cause in the Supreme Court, the security taken on the 
removal of said cause to the Supreme Court shall become insufficient or 
inadequate, by reason of removal from the State, insolvency, or other- 
wise, it shall be the duty of the Court so certifying said cause, on 
application on oath, setting forth the facts, showing the inadequacy of 
said security, from insolvency or otherwise, to require additional and 
other security, unless the appellant shall make an affidavit, under the 
seventeenth section of this act ; and if the appellant shall fail or refuse 
to give such additional security, or make and file such affidavit, the 
Court below shall certify this fact to the Supreme Court, whereupon 
said suit shall be dismissed at the appellant’s costs, and the judgment 
in the Court below shall be affirmed with costs. 

Section Exveventu. And be tt further enacted, That the said Clerk 
shall be entitled to the same fees as Clerks of the Superior Courts in 
this State, to be taxed as part of the costs, and for which the attorney 
of record shall always be bound. 

Section Twetrtu. And be it further enacted, That some fit and 
proper person shall be elected by the judges of said court as reporter, 
who shall hold his office during the term of six years, unless sooner 
removed by the court, and shall receive for his services a salary from 
the State of one thousand dollars per annum. Said reporter shall 
attend all the sessions of said court, and report, in a proper and pro- 
fessional manner, all the decisions there made, with the reasons there- 
for, and he shall not, during his service as reporter, appear as counsel, 
or act as attorney in any case in any court in this State. ‘The reporter 
shall, from time to time, publish in good and substantial form, the 
reports so made as aforesaid ; and if at any time he shall neglect to 
publish, within four months after sessions for each year have closed, 
the decisions of that year, he shall forfeit one-fourth of his salary for 
that year, and another fourth for every additional month’s delay : 
Provided, that if the judges of said court, or a majority of them, shall 
certify that such delay was not from any fault or neglect of the reporter 
himself, or those under his control, such forfeiture shall not be incurred. 
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The reporter shall also be allowed the copyright. And provided further, 
that he furnish, free of expense, and well bound, one copy of said 
reports to each judge of said court for the time being, one copy to the 
clerk of said court, to be kept in his office as public property, twenty- 
five copies to the State, to be delivered to his Excellency the Governor 
as soon as may be, said twenty-five copies to be disposed of as the 
General Assembly may direct, and a copy to each clerk of the Superior 
Court for each county in this State, to be kept in his office free for the 
perusal of any person. 

Section TurrteentH. And be it further enacted, That the Clerk and 
Reporter of said court, before entering on the duties of their respective 
offices, shall be sworn to the faithful discharge of their duties, and take 
all other oaths prescribed by law for civil officers. 

Section Fourteentu. And be it further enacted, That the Judges of 
said Supreme Court shall have power to establish rules of practice, and 
to regulate the admission of Attorneys in said Supreme Court, and to 
award all such process as may be necessary to enforce obedience to their 
orders and judgments, and as are usual in other appellate tribunals ; and 
also to establish and procure a seal for said court. 

Section Firreentu. And be it further enacted, That in case plaintiff 
in error shall fail to cause the transcript of the record to be filed with the 
Clerk of the Supreme Court, at the place of holding said court, by the 
third day of the term next succeeding the time of granting the superse- 
deas, and the adverse party shall file with the Clerk of the Supreme 
Court a certificate of the granting of such supersedeas, signed by the 
Clerk of the Superior Court wherein the cause is depending, then it shall 
be the duty of such Supreme Court to affirm the judgment below on such 
certificate. 

Section Srxreentu. And be it further enacted, That it shall be the 
duty of the Attorney or Solicitor-General of the Judicial Circuit wherein 
any criminal cause is tried, and which may be taken up in manner afore- 
said, to appear and attend to said cause in the Supreme Court. 

Section Seventeentu. And be it further enacted, That whenever a 
party shall not be able to give security, he shall file an affidavit, stating 
that he is unable, from his poverty, to give the security for the eventual 
costs and condemnation money, and that his counsel has advised him that 
he has good cause for a writ of error, and upon filing the same in the 
Clerk’s office, he shall be entitled to all the privileges which he would 
have had if he had given the security and paid the costs as required by 
this act. And when any party in any civil cause residing out of the 
county in which it may be tried shall not be desirous of obtaining a super- 
sedeas, he shall be entitled to have his cause carried up to the Supreme 
Court under the provisions of this act, without giving bond or making 
affidavit as herein before provided ; the adverse party being at liberty to 
proceed with execution. 

Cuartes J. Jenkins, “ 
Speaker of the House of Representatices. 


Assatom H. Crapper, 
President of the Senate. 


Approved, December 10th, 1845. 
Grorce W. Crawrorp, Governor. 
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RULES OF COURT. xi 


JUDGES AND OFFICERS OF THE SUPREME COURT OF GEORGIA, WITH 


THEIR TERMS OF OFFICE, AND PLACES OF RESIDENCE. 


The Hon. JOSEPH HENRY LUMPKIN, Athens, Georgia, elected for 6 years. 


« « HIRAM WARNER, Greenville, “ dil ee. 3 
« « EUGENIUS A. NISBET, Macon, “ _ oe 
JAMES M. KELLY, Esgq., Perry, Ga., Reporter, elected by the Judges for 6 
years. . 
ROBERT E. MARTIN, Esgq., Milledgeville, Ga., Clerk, appointed by the court 
for 6 years. 


The court have adopted the following rules: 


RULES OF THE SUPREME COURT. 


RULE I. 


All attorneys who have been admitted to practice in the Superior 
Courts of this State, may be admitted to practice in the Supreme Court, 
on application: provided they shall exhibit to the Court satisfactory 
proof of good private and professional character, and pay to the Clerk 
of the Supreme Court the usual fee of five dollars, who shall issue to 
each applicant a license under the seal of the Court, upon each applicant 
taking and subscribing the following oath: J , do solemn- 
ly swear, (or affirm, as the case may be,)that I will demean myself as attorney 
or counsellor of this Court uprightly and according to law; and that I will 


support the Constitution of the State of Georgia and the Constitution of 
the United States. 





RULE Il. 


The written recommendation of any one or more respectable members 
of the bar, certifying to the good private and professional character of an 
applicant for admission, shall be sufficient evidence of character, and will 
in all cases be required. 


RULE Ill. . 


Any attorney from other States or Territories shall be admitted to plead 
and practice in this Court, who will produce satisfactory proof that he 
has been regularly licensed in the highest judicial tribunal of such State 


or Territory, and is at the date of his application a practicing attorney of 
the same. 


RULE IV. 
A brief of the oral, and a copy of the written evidence adduced in the 


Court below, shall be embodied in the bill of exceptions, and shall con- 
stitute a part of the same. 
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RULE V. 
Every motion for any rule, order or judgment, shall be submitted to 
the court in writing by the counsel who makes it, and if granted, shall 
be handed to the Clerk. 


RULE VI. 
No paper belonging to the Clerk’s office shall be taken therefrom with- 
out leave of the court ; and when such leave is granted, the party receiv- 
ing papers shall receipt to the Clerk for the same. 


RULE VII. 

All cases returned to this court shall be entered on the Bench docket 
and numbered, on or before the court meets on the first day of the term 
to which they are respectively returned, and the cases first received by 
the Clerk shall be first entered. 


RULE VIII. 
The Clerk shall furnish a transcript of the Bench docket for the use 
of the bar; and the Bench docket shall not be subject to inspection 
during the sessions of the court. 


RULE IX. 

All cases entered on the Bench docket shall be called and tried in the 
order in which they are there entered. It shall, however, be competent 
for the court, upon special cause shown, to set down a case for hearing 
out of its regular order. 


RULE X. 


The attorney who makes out and tenders the bill of exceptions, shal} 
sign his name to the same, and shall be, with the counsel representing 
the case before this court, bound for costs. 


RULE XI. 


When cases are called for hearing, and there is no appearance by the 
plaintiff in error, the defendant may have the plaintiff called, and move 
the court to dismiss the writ ; or may open the record and pray for affirm- 
ance of the judgment ; and in case the writ is dismissed, or the judg- 
ment affirmed, the plaintiff in error shall pay the cost ; and should the 
defendant fail to appear, then the plaintiff shall be entitled to have him 
called, and open the record, and pray for a reversal of the judgment. 


RULE XII. 


Upon the reversal of any judgment, order or decree of the Superior 
Courts, the party in whose favor the reversal is had, shall be entitled to 
collect in the court below all the costs which have accrued in the eause. 


RULE XIII. 


’ Upon the Clerk of this court producing satisfactory evidence by affida- 
vit, or the acknowledgment of the parties, their sureties or attorneys, of 
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having served a copy of the bill of costs due by them in this court, on 
such parties, sureties or attorneys, an attachment may issue against such 
_ parties, sureties, and attorneys, to compel payment of costs. 


RULE XIV. 


The counsel for the plaintiff in error shall furnish each of the Judges 
and the Reporter with a copy of the bill of exceptions and a note of the 
points or questions intended to be made, and a statement of the facts in 
the cause, which shall be submitted to each of the Judges and the Report- 
er, at or before the first day of the term to which the cause is returned, 
with a list of the authorities expected to be relied on. No agreement or 
admission between the parties, or their attorneys, shall be binding, unless 
the evidence thereof shall be in writing, subscribed by the party or his 
attorney, against whom the same shall be alleged. 


RULE XV. 


Only two counsel shall be permitted to argue for each party, plain- 
tiff and defendant, in a cause ; and the counsel for plaintiff in error shall 
begin and conclude, reading all the authorities upon which he expects to 
rely, in his opening argument ;. and in all special matters springing out 
of a cause at issue, or otherwise, the actor or party submitting a point to 
the court shall begin and conclude ; and no cause shall be argued by 
brief alone. 


RULE XVI. 


The remittitur shall contain a copy of the judgment of the court annex- 
ed to tke bill of exceptions, and a transcript of the record of the proceed- 
ings below as brought into this court under the seal of this court, and 
signed by the Clerk and the same shall be delivered to the party in whose ~ 
favor the decision shall be made, on the payment of fees, by whom it 
shall, together with the bill of cost, be transmitted to the court below. 


RULE XVII. 


Whenever, pending a cause in this court, either party shall die, the 
proper representatives of such party may voluntarily come in and be ad- 
mitted parties to the suit upon motion ; and thereupon the cause shall be 
heard and determined as in other cases; and if, on or before the first term 
succeeding the decease of a party dying, there shall be no representation 
of his estate, or if represented, parties shall not be thus voluntarily made, 
then and in either of said events, the other party may at that term suggest 
the death on the record, and thereupon, on motion, obtain an order that 
unless such representation be had, and parties made thus voluntarily, as 
herein before authorized, on or before the second day of the term then next 
succeeding, the party moving such order, if defendant, shall be entitled to 
have the writ of error dismissed, and if the plaintiff, he shall be entitled 
to open the record, and proceed to a hearing: provided, that a copy of 
every such order shall be published in one of the gazettes at the Seat of 
Government,’three successive weeks, at least sixty days before the said 
last-named term of the court, or served on the adverse party thirty days 
before the first day of said term. 














xiv RULES OF COURT. 


RULE XVIII. 


No cause shall be heard until a complete record shall be filed, contain- 
ing in itself, without references aliunde, all the papers, exhibits, deposi- 
tions, and other proceedings which are necessary to the hearing in this 
court ; and all objections to the completeness of the record shall be made 
in writing, and verified by affidavit, on or before the third day of the term 
to which the cause is returned ; and in all cases where such exceptions 
are filed, the cause shall be considered as returned to the next succeed- 
ing term, and the court shall on motion award a writ of Certiorari, directed 
to the court below, for the purpose of causing to be sent up the entire re- 
cord, which writ sball be so served by the party or his attorney moving 
the same, and shall be returned to the next term after it is awarded : 
provided, that nothing herein contained shall prevent this court from 
awarding a process of contempt against any officer, in any case, where he 
may be considered as in default. 


RULE XIX. 


In all cases where a bill of exceptions has been certified and signed, a 
writ of error shall be made out by counsel for the plaintiff in error to this 
court, which shall be directed to the Judge of the Superior Court, so cer- 
tifying and signing, together with a citation to the defendant in error to 
appear and answer. 


RULE XxX. 


Such writs of error shall issue in the name of the Governor of the State, 
shall bear test in the name of the Judges of this court, shall be signed by 
the Clerk, and sealed with the seal of this court, and shall be returnable to 
the next succeeding term, and the citation shall bear test in the name of 
the judges of this court, shall be signed by the Clerk, and sealed with 
its seal. 


RULE XXI. 


The writs of error, with the citations thereto annexed, shall be filed 
with the Clerk of the Superior Court, at the time of tendering the bill of 
exceptions, copies of which made out by counsel of the plaintiff in error, 
shall be served on the defendant in error, or his counsel, by the sherifi 
of the county, or by counsel for plaintiff in error, within ten days from the 
signing and certifying of the bill of exception; and an entry of the same 
shall be made on the original writ by the counsel or sheriff who makes it 
officially ; and it shall be the duty of the Clerk of court wherein such bil! 
is signed and certified, to send up to this court, with the record of the 
cause, such original writ and citation, duly by them certified to be the 
originals filed in this office. 


RULE XXII. 


It shall be the duty of the Clerk of this court to keep on hand for the 
use of the bar, blank writs of error and citations, according to the form 
adopted by this court, duly by him signed and sealed, to be furnished to 
the bar, on application therefor. 
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RULE XXIII. 


The plaintiff in error shall, on or before the first day of the term to 
which the writ of error is returned, or immediately upon the filing of the 
record thereafter, file in the Clerk’s office of this court an assignment of 
errors ; and the defendant in error shall, on or before the second day of 
that term, or within twenty-four hours after the assignment is filed, make 
out and file in office a traverse of such assignment; and upon failure of 
plaintiff to file his assignment as herein required, the defendant shall, upon 
motion, be entitled to have the writ dismissed ; and should the defendant, 
as herein required, fail to file his traverse, then the plaintiff shall be enti- 
tled to proceed ex parte with his cause ; provided, that no error shall be 
assigned, except such as is expressed in the bill of exceptions. 


¢ 


RULE XXIV. 


The following shall be the form of 
WRITS OF ERROR: 


Tue GovERNOR OF THE STATE OF GEORGIA, 
To Judge of the Superior Courts 
of Circuit, GREETING: 


Because in the Records and Proceedings, as also in the rendition of a judgment in 
a cause in the Superior Court of county, before you, between 
and a manifest error is charged to have been committed to the damage 
of the said ! as by complaint and Bill of Exceptions by you signed 
and certified appears, and we being willing that the error complained of, if any hath 
been, should be duly corrected, and full and speedy justice be done to the parties afore- 
said in this behalf, do command you if judgment in said cause as complatned of be 
given, that then under your seal distinctly and openly you cause to be sent the records 
and proceedings aforesaid, with all things concerning the same, to the Supreme Court 
of the State of Georgia, together with this writ, so that you have the same at 
on the day next in the said court, to be then and there held, 
that the records and proceedings aforesaid being inspected, the said court may cause 
further to be done therein to correct that error, what of right and according to law 
should be done. 
WITNESS, The Honorable Josepa H. Lumpxix, Hiram Warner and 
iets: Eveentus A. NisBet, judges of the Supreme Court of the State 
1 L.S. l of Georgia, this day of 184 . 


ent R. E. MARTIN, Clerk. 


RULE XXV. 


The following shall be the form of 
WRITS OF CITATION : 


Strate or GeorRGIA: 
To GREETING: 


You are hereby cited and admonished to be and appear at a Supreme Court to 

be held at the day of next pursuant to a 
Writ of Error filed in the Clerk’s office of the Superior Court of the county of 
in said State, wherein is Plaintiff, and you are De- 

fendant in Error, to show cause, if any there be, why the judgment in said Writ of 
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error mentioned should not be corrected, and speedy justice should not be done to the 


parties in this behalf. 
WITNESS, The Honorable Joserpn H. Lumpxin, Hiram Warner and 


saateai Eveentus A. Nisset, Judges of the Supreme Court of the State 
L.S. H of Georgia, this day of 184 
— R. E. MARTIN, Clerk. 


RULE XXVI. 

All opinions delivered by the judges of this court shall, immediately 
upon delivery thereof, be handed to the Clerk, whose duty it shall be 
to record the same, and then to deliver the originals, with a transcript of 
the judgment or decree of the court thereon, to the Reporter. 


RULE XXVIII. 


The papers belonging to the causes brought before this court shall be 
handed to the Clerk in person, or transmitted to him at Milledgeville. 


RULE XXVIII. 


It shall be the duty of the Clerk to note the time of filing assignments 
of error, and of traverses of such assignments, and no cause shall be con- 
sidered as ready for a hearing until entry is made on the Docket of “ Issue 
joined,” which entry shail be made only in cases where Errors have been 
assigned and traversed, as provided in these rules. 


RULE XXIX. 


No argument or brief of counsel shall be received by the Reporter, 
after the opinion of the court has been delivered. 


RULE XXX. 


The counsel for the defendant in error, at or before the opening of the 
cause, shall submit to each of the Judges and the Reporter a statement 
of the points to be made, together with a list of the authorities intended 
to be relied on. 


RULE XXXI. 

After this year, no cause (except such as are provided for in the sixth 
section of the act creating this court) shall be considered as properly 
brought up, so as to authorize this court to hear and determine the same 
unless the Clerk shall certify and send a complete transcript of the entire 
record below, together with the Bill of Exceptions, within ten days after 
the filing of the original notice of the Bill of Exceptions, with the return of 
service thereon. 


RULE XXXII. 


All applications for writs of mandamus against defaulting officers, under 
the sixth section of act creating this court, shall be made at its first term, 
wherever holden, and on or before the third day of the term, after the alleg- 
ed default occurs, unless prevented by providential cause ; and the party 
seeking said writ against the Clerk, for failing or refusing to send up the 
transcript of the whole record, and Bill of Exceptions, as required by 
law, shall state on oath, that he applied personally, or by attorney, to said 
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officer, for said record and Bill of Exceptions, on or before the last day 
of the time allowed by law for certifying and sending up the same. 


RULE XXXIIlI. 


In all cases brought before this court, the Bill of Exceptions must dis- 
tinctly specify the points of error in the judgment of the court below, 
upon which the plaintiff in error expects to rely upon the hearing, and 
that this rule take effect from and after the Ist of January next. 


A SUMMARY, 


Exhibiting the Terms of the Court held in 1846 ; the names of gen- 
tlemen admitted to practice therein, and their respective places of 
residence as far as known to the Reporter. 


SUPREME COURT, 
TALBOTTON, (GA.,) JANUARY TERM, 1846. 


‘ 
Judges Present.—The Hon. Hiram Warner, and Evcentus A. NIsBET. 
His Honor, Judge Lumpkin, was not in attendance, owing to the indisposition of 
his family. 
At this Term the following gentlemen, members of the bar of the Superior 
Courts, were admitted to practice in the Supreme Court : 


Alfred Iverson, : i = s Columbus, Georgia. 
Hines Holt, “ ce “ 
James Johnson, ; 4 s - . ~ 
Marcus Johnston, : . Z ; % “ 
Adam G. Foster, A i ‘ ‘ 5 «“ = 
Barnard Hill, ; : ; ; . Talbotton. = 
Allen F. Owen, ‘8 eee ™ 
Edmund H. Worrell, . : : 4 ue 5 
William F. Brooks, R . 3 2 “ s 
A. G. Perryman, ‘ ‘ : 7 iy 
Levi B. Smith, ; ‘ ; ; ; “ . 
S. D. Heard, ‘ - P , - . . 
Marion Bethune, ‘ 4 A P “ - 
J. L. Stephenson, ke es ‘ ‘ . * 
Amos W. Hammond, ; , : Culloden, = 


MACON, (GA.,) FEBRUARY TERM, 1846. 


Present.——-The Hon. Josern Hexry Lumpkin, Hiram Warner, and Evcentus 
A. NisBet, Judges. 
The following gentlemen were admitted : 


Edward D. Tracy, .  . Macon, Georgia, 
Richard K. Hines, , : «“ “ 
Thomas P. Stubbs, ? ‘ “ “ 


Jordan W.Lee, . . : i, Tarversville, “ 
William W. Wiggins, . . Marion, « 
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Samuel T. Bailey, 
John Rutherford, ; F 
James A. Nisbet, 7 : ‘. 6“ 
John J. Gresham, . ‘ ‘ : “ 
Samuel R. Blake, 3% ‘i ‘ * 
John B. Hines, . é ; <é 
John H. Goodrich, . ‘ P sc 
Howell Cobb, .- Perry, 
Frederick H. Sanford, - Milledgeville, “ 
William S. Rockwell, « “e 
Henry G. Lamar, 
Samuel Hall, 
_T. G. Holt, , ‘ 
Winfrey L. Shockley, 
Samuel D. Killen, 
Abner P. Powers, » 
Oliver H. Prince, 
Christopher B. Strong, 


Macon, Georgia. 
“ “ 


Macon, “ 

Knoxville, - “ 

Macon, eS 
“ 


its 


Perry, * 
Macon, es 
14 “ 


. Perry, 
CASSVILLE, (GA.,) MARCH TERM, 1846. 


Present.—Their Honors, Lumpkin, Warner and NisBet, Judges. 


John A. Jones, 
John W. Hooper, . 
A. D. Shackelford, 
William Y. Hansell, 
James Milner, 
Warren Akin, 

D. R. Mitchell, 
Julius M. Patten, 
John J. Word, 
Russel H. Cannon, 


William H. Underwood, 


William T. Wofford, 
Turner H. Trippe, 
Thomas A. Latham, 
William B. Terhune, 
M. H. Garthright, . 
William Martin, 
Robert Mitchell, 


The following gentlemen were admitted : 


. Paulding county, Georgia. 


Rome, 


. Cassville, 


Marietta, 


. Cassville, 
6e 


“ 
“ 
6c 


Gilmer county. 


. Rome, 


Rome, 
Campbellion, 


Dahlonega, 


State of Alabama, 


MILLEDGEVILLE, (GA.,) MAY TERM, 1846. 


William T. Gould, 
Francis H. Cone, 
Augustus Reese, 
Augustus H. Kenan, 
Robert V. Hardeman, 
Samuel A. Wales, 
Iverson L. Harris, 
Seaton G. Day, 

John G. McHenry, 
James Thomas, 


Robert W. Flournoy, 


Present.—Their Honors, Lumpkin, Warner and Nisbet, Judges. 
The following gentlemen were admitted : 


Augusta, Georgia. 
Greensborough, “ 
Madison, 
Milledgeville, 
Clinton, 

Eatonton, 
Milledgeville, 


Greensborough, “ 
Sparta, “ 
Sandersville, “ 





Herschell V. Johnson, 
Andrew J. Miller, 
Charles J. Jenkins, . 
Junius A. Wingfield, 
E. Starnes; . : 
Edward J. Black, 
Thomas P. Saffold, 
Carlton B. Cole, 
Samuel Field, 
William C. Dawson, 
N. G. Foster, 
James L. Brewn, 

D. W. Lewis, 
Edward H. Pottle, 
William Gibson, 
Henry Sanford, 

M. H. McAllister, 
Robert Tolefree, 
John M. Ashurst, 

A. E. Cochran, 


SUMMARY. 


Milledgeville, Georgia. 
Augusta, 
“ 
Eatonton, - 
Augusta, . 
Jacksonborough,“ 
Madison, & 
Macon, 
Sandersville, “ 
Greensborough, “ 
Madison, - 
Sparta, ““c 
“ oe 
“ 


Warrenton, ~ 
Greensborough, “ 
Savannah, 
Eatonton, * 
“ “ 


Irwinton, 


HAWKINSVILLE, (GA.,) JUNE TERM, 1846. 


William Law, : 
Augustus H. Hansell, 
Mulford Marsh, 

Peter E. Love, ; 
Devid B. Robinson, 
Theodocius B. Davis, 
Thomas E. Lloyd, 
Levi S. D’Lyon, 
Elijah E. Crocker, . 
William S. Whitfield, 
James N. West, 
Robert M. Charlton, 
Jared S. Dennard, 
Charles S. Hawley, 
George Brainard, 

Eli Warren, 

P. J. Strozier, 
Thomas B. Donelly, 


Present.—Their Honors, Lumpxix, Warner, and NisBet, Judges. 
The following gentlemen were admitted : 


Savannah, Georgia. 
Hawkinsville, “ 
Savannah, ‘ 
Thomasville, 
Hawkinsville, 


Savannalf, 
“ 


“ 


Marion, 
Hawkinsville, 
Perry, 
Savannah, 
Perry, 
Hawkinsville, 


“ 


Perry, 
Albany, 


Vienna, 


AMERICUS, (GA.,) JULY TERM, 1846. 


William H Crawford, 
A. MacDougald, 

E. R. Brown, 

Benton Byrd, 
Alexander W. Sneed, 
Alexander H. Cooper, 
Henry K. McCay, 
William J. Patterson, 
Hugh McMoore, 
William Taylor, 


Present.—Their Honors, Lumpxiy, Warner and Nisbet, Judges. 
The following gentlemen were admitted : 


Americus, Georgia. 
Columbus, 5 
Americus, 
Danville, 
Bainbridge, “ 
Columbus, 


Americus, . 
“ce “ 


“ 
“ 


Cuthbert, - 





Daniel W. Miller, 


Thomas C. Sulliyan, — 


David Kiddoo, 
Grigsby E. Thomas, . 
William B. Guerry, 
Isaac E. Bower, 
John P. Gaulden, 
Henry L. Benning, 
John B. Giles, 

Adam A. Robinson, 


William H. Robinson, . 


W. B. Martin, 

A. H. Chappell, 
John Campbell, 
John Schley, Jr., . 
George M. Dudley, 
Joseph Sturgis, 
Samuel Gainer, 
John H. Jones, 
R.G. Carithers, 
Angus M. D. King, 


Wn. K. DeGraffenreidt, 


B. F. Harrison, 
William C. Perkins, 
James M. Clark, 

E. W. Warren, . 
Alexander A. Allen, 
Charles S. Gaulden, 
Richard F. Lyon, ; 
William H. ae, 
E. H. Platt, 

John Bilbo¥ 

John A. Tucker, 
Augustus H. Gibson, 
Bedford S. Worrell, 
Uriah G. Mitchell, 


Lanier, Georgia. 
Americus, ° 
Cuthbert, $ 
Columbus, : 
Americus 
Cuthbert, 
Bainbridge, 
Columbus, 
Lanier, 
Americus, 
Lanier, 


Macon, 

Tazewell, 

Columbus, 

Americus, 

Columbus, 

Fort Gaines, 
“ 


“ 
Forsyth, 
Blakely, 
Lumpkin, 
Cuthbert, 
Albany, 
Starkesville, 


* Bainbridge, 


Lumpkin, 
Albany, 


Albany, 


Lumpkin, 

Americus, 

Lumpkin, 
“ 


DECATUR, (GA.,) AUGUST TERM, 1846. 


James M. Calhoun, 
George D. Rice, ; 
Charles J. McDonald, 
Leonard C. Simpson, 
Thomas F. Jones, 
William Ezzard, 
William H. Dabney, 
Washington Poe, 
John R. Alexander, 
John Collier, ; 
William W. Clarke, 
Isham J. Wood, 
James P. Simmons, 
J.S. Pinckard, 
Edward Cannon, 

W. D. Alexander, 
Augustus C. Ferrell, 
Jared I. Whittaker, 


Present.--Their Honors, Lumrxin, Warver and Nisbet, Judges. 
The following gentlemen were admitted : 


. Decatur, Georgia. 


Marietta, x“ 
“ 

Decatur, < 
Covington, Se 
Decatur, +s 
“ “eo 
Macon, « 
Lawrenceville,“ 
ce 


Covington, e 

“ 
Lawrenceville, “ 
Forsyth, - 

se 
Greenville, “ 
La Grange, “ 
Fayetteville, “ 
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John Huie, 5 
Orville A. Bull, 
Obadiah Warner, 
Luther J. Glenn, 
P. B. Cox, 

L. T. Doyal, 
William W. Arnold, 
William Dougherty, 
Charles Murphy, 


xxi 


Fayetteville, Georgia. 
LaGrange, “ 
Greenville, 
McDonough, ‘ 
Griffin, « 
Culloden, 

Zebulon, 

Columbus, 

Decatur, 


GAINESVILLE, (GA.,) SEPTEMBER TERM, 1846. 


Present.—Their Honors, Lumpxis, Warner and Niszet, Judges. 
b] ? i=) 


The following ed were admitted : 
Howell Cobb, 
William L. Mitchell, 
J. W. H. Underwood, 
C. Peeples, , 
Junius Hillyer, ‘ 
Thomas R. R. Cobb, 
B. R. Daniell, 
John Gray, ‘ , 
B. Elliot Habersham, 
John R. Stanford, 
William H. Hull, 
Nathan L. Hutchins, 
A. M. Russell, 
W. J. Peeples, 
A. K. Blackwell, 
Green B. Haygood, 
B. H. Overby, 
H. Lightfoot Sims, 


Athens, Georgia. 
“ce 6 


Clarksville, “ 


“ 

Athens, < 
“c “ 

“ 


Clarksville, < 
“s “ 
Athens, 6 
Lawrenceville, “ 
Dahlonega, 


“ 
“ 
Watkinsville, “ 
Jefferson, « 
Cross Plains, “ 


MILLEDGEVILLE, (GA.,) NOVEMBER TERM, 1846. 


Present.—Their Honors, Lumrxin, Warner and Nisset Judges. 


The following gentlemen were admitted : 
Pulaski S. Holt, 
R. B. Lester, 
J. J. R. Flournoy, 
C. O. McConnell, 
R. ‘Toombs, . 
Alexander H. Stev ens, 
James Gardner, Jun., 
William McKinley, 
B. F. Hardeman, 
Eli H. Baxter, 
S. A. Baily, 
Seaborn Jones, 
Stephen Upson, 
Solomon Cohen, 
John E. Ward, 


Eatonton, Georgia. 
Macon, 
Augusta, « 
Sandersv ille, “ 
Washington, > 
Crawfordville, - 
Augusta, is 
Lexington, “ 
4 


Sparta, 
Columbus, 
oe 


Lexington, 
Savannah, 
“ 


Notr.—The cases adjudicated at each of the — Terms, are reported in 


the body of the work. No case was left undisposed of. 
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The following is appended, being a correction of cases cited in some instances by the 
court, and in others by the counsel. The page at the left hand indicates where they 
may be found. 
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5 Read Jackson ex dem. Merritt and Stanton vs. Gumaer, 2 Cowen, 562. 

Maigley vs. Hauer, 7 Johns. Rep., 341. 
Rex vs. Loxdale et al. 1 Burrow, 447. In the same line, where for when. 
Willings and Francis et al. vs. Consequa, Pet. C. C. Rep. +, dal. 
Barker vs. Talcott and Shaw, 1 Vernon, 473. 
Smith vs. Adm. Cheney, 1 Hill Rep., 143. 
Bowyer vs. Bampton, 2 Strange, 1155. 
Griffith vs. Reford, 1 Rawle, 197. 

Allen vs. Imlett and Nichols, 1 Holt, 641. 
Mason vs. Waite, 17 Mass. Rep., 560. 
Denn vs. Dolman, 5 D. and E., 651. Also, Thayer vs. Rock, 13 Wend. 
Crespigney vs. Wittenoom, 4 Term Rep., 793. 
Pain vs. Reeston, 1 Moo. and Rob., 20. 
Ewer vs. Jones, 6 Mod., 26. Also, Dover vs. Maestaer, 5 Esp. R. 92. 
Calder et eux, vs. Bull, 3 Dall. Rep, 386. 
Hanebieg vs. Brewer, i6 Sergeant a sain, 133-4; Lynch vs. McHugo, 1. 
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Matthews vs. Wallw yn, 4 Ves. 118. 
Butler vs. Warner, 11 Johns. Rep., 57 
Scott vs. Elmendorf, 12 Johns. Rep., 313. 
Tomlinson vs. Gill, Ambler, 330 
Shed vs. Brett, 1 Pick. Rep., 4 
Grugion vs. J ohn Smith, 6 ‘adetives and Ellis, 501. 
Brigham vs. Marean, 7 Pick. R Rep., 40. 

4 Munford, 196 Monroe vs. James. Also, Bonny vs. Ridgard. 
stg vs. Tolmie, 2 Pet. Rep., 157. 
Beeston vs. Collier, 4 Bing., 309. 
Dawes et al. vs. Shed et al. 15 = Rep., 7. 
Carey vs. Stephenson, 2 Salk., 
Reynolds vs. Shuler, 5 Cowen =. +) O23. 
Hutchinson vs. Bobo, 1 Bailey’s Rep., 546. 
Lynch vs. Dunsford, 14 East. R., 494. 
paint Charitable S wae Mena Episcopal Church in Dedham, 1 Pick. R., 372. 
Townsend vs. Corning, 23 Wend., 440. 
Chirac vs. Reinicker, . 12 Wheat., 280. 
Fugua and Hewett, vs. Carroll and Martin, 1 Ala. R., (by minor,) 123, &c. 
Murray vs. De Rottenham, 6 John. Ch. R., 52. 
Hall vs. Caruth, 1 McCord’s Rep., 507. 
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" REPORTS OF CASES 


ADJUDICATED IN THE 


SUPREME COURT OF GEORGIA. 





MARCH TERM, 1846. 


No. 1.—Doe ex dein. Truuuck et al. vs. PEEpes et al. 


Motion to Dismiss Writ of Error. 


Tue Bill of Exceptions must be drawn up by the party, or his Attorney, within four 
days after the trial in which the decision complained of has been made ; and must 
be certified, and signed by the presiding judge, within that time. 


The certificate of the judge below, in this case, being without date, the court 
will presume in favor of public officers, in the absence of all proof to the con- 
trary, that they discharge their duty in compliance with the law. 

The errors complained of should be plainly and distinctly specified in the bill of ex- 
ceptions. 

The giving of bond and security, upon the carrying up of cases to the Supreme Court, 
is optional, not compulsory. 

The bill of exceptions will operate as a supersedeas only where bond and security has 
been given, or affidavit filed, in conformity with the Act organizing the Supreme 
Court. 


Where no bond has been given, or affidavit filed, the opposite party is at liberty to 
proceed to enforce his rights, in the court below, by execution, or otherwise. 


This cause was called up in its order, when Axin, of counsel for 
defendants in error, moved to dismiss the writ, on the following grounds : 

1. Because it did not appear from the record before the court, that the 
bill of exceptions was made out, and certified by the presiding judge, 
within four days after the trial, as required by the Act organizing the 
Supreme Court. 

2. That the bill of exceptions did not show the grounds upon which 
the decision below was made. 

3. That the bill of exceptions was too general and uncertain. 

4. That the original bill of exceptions had not been returned into this 
court by the clerk of the court below, as required by said act. 

5. That no bill of exceptions bad been filed. 

6. That it did not appear that bond and security had been given, or af- 
fidavit filed, as said act required ; nor that the plaintiffs in error resided 
out of the county in which the decision complained of was made. 

The bill of exceptions, and certificate of the judge of the court below, 
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were without date ; though the transcript of the record sent up showed 
that the trial was had on the 10th of February, 1846, and that the notice 
of the filing of the bill of exceptions was given on the 13th day of the same 
month. 

The ground of error set forth in the bill of exceptions was, that the 
court below rejected the deed which was offered in evidence, on the 
ground that its execution was not sufficiently proven, and thereupon award- 
ed a nonsuit, without specifying any particular defect in the proof, or 
showing wherein the same was deemed insufficient. The rejected deed 
was executed on the 9th of January, 1833, and recorded on the 21st of 
June, 1839. It purported to have been executed in the presence of two 
attesting witnesses, and acknowledged before a Justice of the Peace ; but 
there was neither date nor place to the acknowledgment. 

The paper produced as the original bill of exceptions did not set forth 
a copy of the deed, but referred to it, together with the proceedings in 
the court below ;—and a copy of the deed “ in words and figures” was 
embodied in the transcript of the record from the court below. 

The record was silent as to whether any bond had been given, or affi- 
davit made ; and also, as to the residents of the plaintiffs, in error. 

This motion was argued by Akin for defendants in error,—and by 
HanseL_, UnpeRwoop and Jones for the plaintiffs. 

By the Court—Lumpxin, Judge. 

As to the first ground the act creating this tribunal is explicit, that the 
bill of exceptions must be drawn up by the party or his attorney, with- 
in four days after the trial, in which the decision complained of has been 
made ; and certified and signed by the presiding Judge within that time. 
The difficulty here is, that the certificate has no date: But must not this 
court, in favor of Public Officers, presume that they discharge their duty, 
in compliance with the law, in the absence of all proof to the contrary ? 
Moreover, it is in proof that notice, that the Bill of Exceptions had been 
certified and signed by the Judge, was served upon the adverse party on 
the third day after thetrial. It is apparent, therefore, that this act was 
performed within the four days. Id certum est quod certum reddi potest. 

The second and third grounds may be considered together. The 4th 
section of the statute prescribes that the party bringing up the cause shall 
specify in the bill of exceptions the errors complained of. 

It is very important for the correct administration of the law, as_ well 
as for his own justification, that the Circuit Judge in the language of the 
Legislature should see to it, that the bill of exceptions ‘be true and 
consistent with what has transpired in the cause brfore him,” for upon this 
paper, and the transcript of the record alone, all matters in this court 
must be heard and determined. The omission of asingle fact, or the in- 
sertion of one which did not exist, may, and likely will, defeat the ends 
of justice. The court are constrained to admit that the errors complain- 
ed of, are not set forth with that distinctness which is desirable ; still they 
do not deem the defect in this instance so palpable as to force the court to 
dismiss the writ. A copy “in words and figures” of the rejected deed is 
set out in the record, and the Judge certifies that itis a true narrative of 
what transpired before him, in the trial below. We infer, therefore, that 
there was no evidence produced as to the execution of the deed except 
the endorsement of registration by the clerk upon the attestation of two 
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subscribing witnesses, accompanied with the acknowledgment of the 
feoffor in the presence of the magistrate, and that the error, if any was 
committed, consisted in ruling that this proof was insufficient to author- 
ize the document tendered to go before the Jury. 

The fourth and fifth grounds are abandoned. 

To prevent misapprehensions the court would observe, that the bill re- 
quires, that a “ complete transcript of the entire record of the cause be- 
low,” and also the bil] of exceptions, be sent up to this court. 

The last and perhaps the most important objection is that embraced in 
the 6th ground, namely :—That no bond and security had been given. 

We meet it by saying that none is required. 

The giving of bond and security is optional, not compulsory. 

In all cases where Bond is given, or an affidavit filed as provided for by 
the law, it operates as a supersedeas. 

Failing to do this, the opposite party is at liberty to proceed to enforce 
his rights by execution, or otherwise. The court are aware that there are 
portions of the statute which seem to militate against this construction. 
They feel confident, nevertheless, that this interpretation will best sub- 
serve the intention of the General Assembly, and reconcile all the provi- 
sions of theact. They hold then, that the giving of bond, or the filing of 
affidavit, in certain cases, is a condition precedent, that must be complied 
with, where the bill of exceptions is to operate as a supersedeas. 

The failure or neglect to do this will not prevent this court from hear- 
ing and determining the causes, which may be sent up from the courts 
below. 

The motion is therefore overruled. 





No. 2.—Joun Dor ex dem. James H. Trutvucx and Sutton H. Trv- 
Luck and RevBeN Hernpoy, plaintiffs in error, vs. RicHarp Ror, 
casual ejector, and Joun PEEPLes, tenant in possession, and 
James Simmons, and others, co-defendants, and defendants in 
error. 


Ejectment. 


A Deed to land, signed, sealed and attested as follows : 
*« Signed, sealed and delivered in presence of his 
Wricut SANDERS, James X Marttuews, [Seal.] 
Tuomas SANDERS. mark. 

Acknowledged in the presence of me, Wixey Pearce, J. P.,” and recorded in the 
Clerk’s office of the Superior Court in the county where the land lies, is admissable 
in evidence without further proof. 

The court will presume that the acknowledgment before the magistrate was made 
where the Deed itself purports to have been executed; and at the time it purports 
to bear date, in the absence of all proof to the contrary. 

It is presumed, until the contrary is proved, that every man obeys the mandates of the 
law, and performs all his official and social duties. 


This was an action of Ejectment, tried in the Superior Court of the 
county of Cass, before Judge Wright. The transcript of the record dis- 
closes that this action was predicated upon two several demises : the first 
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from James H. and Sutton H. Truluck, jointly; and the second from 
Reuben Herndon, for the recovery of lot of land known as number one 
hundred and six, in the twenty-third district of the second section of, 
originally, Cherokee, now Cass county, aforesaid. At the February term, 
1846, of said Superior Court, the said action came on to be heard ; and 
on behalf of plaintiff, a grant of said lot of land from the State of Georgia 
to James Matthews was offered, and read in evidence to the jury. 

The counsel for the plaintiffthen tendered a deed from James Matthews, 
conveying said lot of land to the lessors, James H. and Sutton H. Truluck, 
jointly, which deed is in the words and figures following : 


GEORGIA, 2 This Indenture, made the twenty-ninth of January, 
Decatur County. {§ A. D., 1833, between James Matthews, of the county 
and State aforesaid, of the one part, and James H. Truluck and Sutton H. 
Truluck, of the same place, of the other part: Witnesseth, that the said 
James Matthews, for and in consideration of the sum of one hundred dol- 
lars, to him in hand paid, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have granted, bar- 
gained, sold, aliened, conveyed and confirmed, and by these presents do 
ant, bargain, sell, alien, convey and confirm unto said James H. and 
Sutton H. Truluck, their heirs and assigns, all that tract or parce] of land 
situate, lying and being in Cherokee county, known and distinguished by 
Jot number one hundred and six, in the twenty-third district, second sec- 
tion, of said county, containing one hundred and sixty acres, more or less : 
to liave and to hold said tract of land, with all and singular the rights, 
members and appurtenances thereof whatsoever, to the said James H. and 
Sutton H. Truluck, being, belonging, or in anywise appertaining, with 
the remainder and remainders, reversion and reversions, rents, issues and 
profits thereof to the only proper use, benefit and behoof of them, the said 
James H. and Sutton H. Truluck, their heirs, executors, administrators 
and assigns, in fee simple. And the said James Matthews, his heirs, exe- 
cutors and administrators, and all and every person or persons, shall and 
will warrant, and forever defend, by virtue of these presents. In witness 
whereof the said James Matthews hath hereunto set his hand and affixed 
his seal, the day and year first above written. 
Signed, sealed and delivered in presence of _his 
Wricut Sanpers, James X Marttuews, [Seal. } 
THomas SANDERS. mark. 


Acknowledged in the presence of me, Witey Pearce, J. P. 


Georata, Cass County ; 
Office of the Clerk of the Superior Court. 


Recorded in book D. of Deeds, page 291. June 2Ist, 1839. 
Cuester Hawkes, Clerk. 








Which was objected to by defendants’ counsel, on the ground that the 
signing, and delivery thereof, was not sufficiently proven, to authorize the 
same to be read in evidence to the jury; which objection was sustained 
by ct court below, the deed rejected, and the plaintiff thereupon non- 
suited. 

To all which the plaintiff in error excepted. 

Wm. H. Unperwoop, Joun A. Jones and Wm. Y. Hanse.z, counsel 
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for plaintiff in error, relied upon the Registry Acts of this State ; Prin. 
Dig. 162, 166, 167 ; and Hotchkiss Stat. Laws of Georgia, 418. 

T. H. Tripper, W. Axin and D. R. Mitcue t, counsel for defendants 
in error, cited Jackson ex dem. Wycoff vs. Humphrey, 1 Johns. Rep. 498 ; 
Jackson ex dem. Parker and others vs. Philips, 9 Cowen, 94; Dibble vs. 
D. and B. P. Rogers, 13 Wend. 536 ; Jackson ex dem. Merritt and Staun- 


ton vs. Germain, 2 Cowen, 552. 


By the court—W arner, Judge. 

The error assigned in this case is the rejection of the Deed mentioned 
in the Record, and awarding a nonsuit in the court below. The only 
question for the decision of this court is, whether the deed was properly 
executed, according to the provisions of the several Acts of the Legisla- 
ture of the State of Georgia, to have admitted the same in evidence. 

By the Act of 22d February, 1785, (Prince’s Dig. 162,) it is enacted, 
‘“‘ That all deeds of conveyances by way of bargain and sale, bona fide, 
of lands or tenements,and executed under hand and seal, in the presence 
of two or more witnesses, and a valuable consideration paid, that are 
proved or acknowledged before a Justice of the Peace; or before the Chief 
Justice, or one of the Associate Justices, and the said deed is registered 
by the clerk of the court in the county where such lands or tene- 
ments lie, in a book by him to be kept for that purpose, within twelve 
~—— froin the date thereof, such deed of conveyance is declared to be 

ood,” &c. 

By the 3d section of the Act of 26th December, 1827, (Prince’s Dig. 
166,) it is enacted, ‘‘ Every deed of conveyance or mortgage of either 
real or personal property hereafter to be made, may, upon being executed 
in the presence of, and attested by a notary public, Judge of the Superior 
Court, Justice of the Inferior Court, or Justice of the Peace, and in cases 
of real property by one other witness, be admitted to record, and made evi- 
dence in the different courts of law and equity in this State,” &c. The deed 
offered in evidence in the court below, is attested by two witnesses, and 
acknowledged in the presence of a Justice of the Peace, and recorded in 
the county of Cass, 21st June, 1839. The objection urged by the de- 
fendants in error was ; it did not appear on the face of the deed, when and 
where the acknowledgment before the Justice of the Peace was made. 
The deed on its face purports to have been made in Decatur county, in 
this State, on the 29th January, 1833. And this court will presume the 
acknowledgment was made in the county where the deed purports to 
have been made; and at the time it purports to bear date, in the absence 
of all proof to the contrary. 

We shall not voluntarily‘impute malpractice to the officer before whom 
the acknowledgment was made, by presuming it was taken at a time, and 
place, when, and where, he had no authority to take it. 

It is presumed, till the contrary is proved, that every man obeys the 
mandates of the law, and performs all his official and social duties. 
—Greenleaf’s Evidence, 47 ; The Bank U. S. vs. Dandridge, 12 Whea- 
ton’s Rep. 64; Hartwell vs. Root, 19 John’s Rep. 345. 

We are therefore all of the opinion, the deed ought to have been ad- 
mitted in evidence, and that the court below committed error in rejecting 
the same and awarding a nonsuit. Let the nonsuit be set aside and the 
case reinstated. 
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No. 3.—Moore vs. FERRELL et al. 
Motion to dismiss Writ. 


A motion was made to dismiss the writ of error on the ground that the order of the 
Judge below, dissolving the injunction, was made at Chambers. And that the Su- 
preme Court possesses no jurisdiction over decisions made by Judges of the Supe- 
rior Courts in vacation. 

Axin for the motion. 

Unperwoop and Tripre contra. 

By the Court—Lumpxin, Judge. . 

The 25th section of the Act of 1811 provides that, “ All bills of 
injunction granted by the Superior Courts, or any of them, or which 
may hereafter be granted, shall stand and be considered as open for 
argument and amendment at the first Term of the Superior Court 
which may be holden after the passing of this act, in and for the 
county were the suit originated; or the first Term after the grant- 
ing of such Bill of Injunction,” &c. This court will not decide, be- 
cause it is not necessary, how far the Rule in Equity, authorizing 
applications to dissolve injunctions to be made before the first Term 
of the court to which the same is returnable, is warranted by the statute 
just quoted. Were the alternative presented of rescinding this Rule of 
Practice, promotive as it may be of public justice, or retaining jurisdic- 
tion of decisions made out of Term time we should not hesitate: We 
find ourselves, however, in nosuch dilemma. The 4th section of the Act 
creating this tribunal provides that “ all causes of a criminal or civil na- 
ture may, for alleged error in any decision, sentence, judgment or decree, 
of any such Superior Court, be carried up from the counties in the re- 
spective districts aforesaid to the Judges of the Supreme Court, at the 
respective terms thereof for such district, to be by the said Supreme 
Court revised and determined.” The only inquiry then is, was the order 
of the judge below, dissolving the injunction, a “ decision, sentence, 
judgment or decree” of the Superior Court? If so, the right of this 
court to revise and determine it is clearly given. 

It is true that in another part of the same section the law provides that 
the costs shall be paid, and the bond given within four days after the 
Term at which the exceptions were taken. A different phraseology ob- 
tains, however, in the previous part of the section specifying the mode in 
which causes are to be carried up, namely: that it is to be done within 
four days after the trial of the cause in which the decision or sentence 
has been made. Were it otherwise, we should still hold that the session 
of the court below, although intermediate the regular Terms, was never- 
thelessa Term quoad the judgment, or decree complained of. 

Motion overruled. 
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No. 4.—Micuaret C. Moore, plaintiff in error vs. Vincent 
FERRELL et al. defendants in error. 


Ingunction. 

Service of the Rule Nisi upon the complainant’s Solicitor stating the grounds of 
the application, and fixing the time and place of hearing the motion to dissolve an 
Injunction in vacation, on the coming in of the answer, is sufficient service. 

Where the answer plainly and distinctly denies the facts and circumstances upon 
which the Equity of the bill is based, the Injunction will be dissolved. 

Upon a motion to dissolve an Injunction, the court will look to such parts of the an- 
swer only, as are responsive to the Bill. 

A defendant in Equity cannot both charge and discharge himself by his answer. 

In cases where Equity interferesto execute preventive justice, by enjoining tres- 
passes, she still forbears to intermeddle with the title. 

Trespass will be enjoined, in all cases, where from the nature of the trespass, or the 
circumstances of the parties, the remedy at law cannot be full and adequate. 

All persons are entitled to be protected in the use, integrity, and value of their pro- 
perty ; and where courts of law cannot give such protection ; whether because of 
the tardiness of the remedy—the peculiar nature of the property injured—the in- 
solvency of the wrong-doer, or the plaintiff’s inability to prove his damage— 
Equity must needs interfere, in order that justice be done, with her harsh, butin- 
dispensable process of Injunction. An Injunction will not be dissolved upon the 
ground that the title of the complainant is questioned by the answer. But where the 
title is denied, the courts will look more closely to the character of the trespass. 
For the facts of this case, see the opinion of the court. 

Unverwoop & TripPE, for the plaintiff in error, cited 4th Rule in Equity Practice, 
established by the Judges of the Superior Courts of this State in Convention, in 
support of the second ground of error. In support of the 3d ground 3 Ves. 140; 
6 ib. 707, 147; 17 Ves. 110; 7 Ves. 589; 2 Johns. C. Rep. 122; 17 Ves. 128- 
281; 15 Ves. 138; 2 Johns. Rep. 473; 1 Johns. Rep. 12; 7 Johns. Rep. 320-330 ; 


6 Johns. Rep. 497; 2 Johns. Rep. 202. 

Akin, for defendants, cited Pillsworth vs. Hopton, 6 Ves. 51; Hanson vs. Gard- 
ner, 7 Ves, 304; Smith vs. Collier,8 Ves.89; Courthope vs. Maplesden, 10 
Ves. 290; Norway vs. Rowe, 19 Ves. 146; Stonn vs. Mann, 4 Johns. C. Rep. 


21; Eden on Injunctions 233-5 ; 2 Story’s Com. on eq 209. 


By the Court—Niszet, Judge. 

This cause came before this court, upon a transcript of the record, from 
the county of Gilmer. The plaintiff in error, Michael C. Moore, filed 
his bill in the court below, alleging that, as a fortunate drawer in the land 
lottery, he is the rightful owner of a lot of land situate in the county of 
Gilmer—that there is on it a rich, and therefore valuable, gold mine— 
that the defendants, Ferrell and others, being in possession, are engaged 
in digging gold from the mine, and are daily carrying away large quanti- 
ties of gold—that they are either insolvent, or so poor as to be unable to 
respond in damages—that it is impossible to prove the amount of injury 
which they are likely to do to the complainant, without resort to their 
consciences, and that the trespass of the defendants will result in irrepar- 
able injury to him, unless they are restrained. The bill concludes with 
a prayer for Injunction—that the title papers of the defendants be deliv- 
ered up to be canceled, and for relief generally. 

The bill was sanctioned and the Injunction ordered. Before the ap- 
pearance Term of the bill, the defendants filed their answer and moved 
the court at Chambers for a rule upon the complainant to show cause 
why the injunction should not be dissolved. The rule being granted, 
service thereof was perfected, upon the complainant’s solicitor. The an- 
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swer admits that the complainant was the drawer of a lot of land under 
the lottery acts of the State of Georgia, and that the State’s grant had 
duly issued to him; but states that since the issuing of the grant, the 
land has been sold as the property of the complainant, by the Sheriff of 
Gilmer county—by virtue of an Execution against the complainant, is- 
sued from a Magistrate’s Court—and that they claim title underthe pur- 
chaser at the Sheriff’s sale. 

The defendants, in their answer, further state that the complainant has 
parted with all the title which he ever had to the land by deed to one 
Samuel Tate. They admit that they are in possession and engaged with 
a large force in digging gold—that the mine on the land is valuable, and 
that they receive from it daily a considerable amount of gold. Their in- 
solvency they neither admit nor wholly deny. Such are the facts em- 
braced in the bill and answer, which the court think necessary to be stat- 
ed, in order to aclear understanding of the principles of law, which 
they believe govern this cause. 

The Judge of the Circuit Court having heard argument at Chambers, 
upon the rule, dissolved the injunction. To this decision the complain- 
ant excepted, and assigned for error: 

Ist. That the Injunction was dissolved before the term of the court to 
which the bill was returnable, contrary to the Statute of Georgia. 

2d. That the rule to show cause was not legally served—it being 
served on the complainant’s solicitor, when it should have been served 
on the complainant himself. 

3d. That the bill being filed to restrain a trespass upon a gold mine, 
and the matter set forth therein, showing a case of irreparable injury to 
the complainant, and of utter destruction to the mine, a Court of Chan- 
cery will enjoin the trespass, until the title to the land can be settled by 
judgment of a court of law. 

Two other assignments of error were made, but are considered only 
as different forms of the third assignment. Issue being joined, the cause 
was ably argued upon the second and third assignments, the first being 
abandoned by the counsel for the plaintiff in error. 

In the 4th of our rules in equity, it is provided that in cases of injunc- 
tion, the respondent shall be entitled to file his answer at any time after 
the filing of the bill ; and thereupon, at Chambers, moving the judge who 
granted the bill for the dissolution of the injunction: if the equity of the 
bill shall be sworn off by the answer. But in such cases a rule nisi, 
stating the grounds of the application, and fixing the time and place of 
hearing the motion, shall be served on the complainant, at least ten days 
before the hearing of any such motion. The service of the rule nisi in 
this case was made on the complainant’s solicitor, instead of the com- 
plainant, and for this reason, it is contended, under the requirements of 
the rule recited above, that the court erred, in not dismissing the rule nisi, 
and holding up the injunction. This court does not so think. It is 
true that the 4th rule does require the service of the rule nisi to be on 
the complainant. The advantages of this requirement are more than 
counterbalanced by its inconveniences. 

In most cases it would be more convenient, and therefore desirable, to 
the complainant himself, that the service should be upon his solicitor. 
It was intended, no doubt, as a boon, but it looks more like a burthen to 
the complainant. Why it is so, need not be here argued. Still if this 
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was the only rule upon the subject of service of notices, the court would 
be constrained to reverse the decision of the Circuit Judge. By the 16th 
of our rules in equity, it is provided as follows: “ After appearance by 
the party defendant, to any bill in equity, by any solicitor of this court, 
the service of any subpcena to make better answer, or any rule or order 
of the court, on such defendant or solicitor shall be sufficient—service on 
complainant or his solicitor, shall in like manner be deemed sufficient 
service.”” The defendant having in this case, filed his answer by his so- 
licitor, the court holds that to be such an appearance by counsel, as will 
bring the service of the rule nisi under the provisions of the 16th rule, 
and make it sufficient. 

Waiving fora moment the main inquiry, and conceding that a Court 
of Chancery, can enjoin a trespass, aside from any other consideration, 
was the equity of this bill so denied, or sworn off by the answer as to en- 
title the defendants to a dissolution of the injunction? The court are of 
opinion that it was not. It is a well settled rule in equity, that upon 
the coming in of an answer plainly and distinctly denying the facts and 
circumstances upon which the equity of the bill is based, the court will 
dissolve the injunction ; it is also settled that for the purposes of the dis- 
solution, all such parts of the answer as are responsive to the bill are to 
be taken as true. What are the facts upon which the equity of this bill 
rests? The title of the complainant to the land—its great value in con- 
sequence of the golden ore imbedded in it—the insolvency, or inability to 
respond in damages of the defendants, and the consequent irreparable in- 
jury they were doing to him, by digging his gold. It is because of these 
facts, thus stated, that the injunction was at first granted, and if not 
denied, they constitute still the strongest equity. Now so far from the 
answer denying them, they are all therein admitted, except the insolven- 
cy of the defendants, which it very unsatisfactorily denies. The answer 
admits that complainant drew the land, and that the State’s grant was 
duly issued to him—that there is within it a rich mine which they 
(the defendants) are engaged in working, and that they abstract there- 
from daily about one hundred pennyweights of gold. The irreparable 
character of the injury is a necessary legal inference from the facts admit- 
ted. So that, in the statements of the answer responsive to the bill, the 
court can find no sufficient denial of the complainant’s equity. It is true 
that the answer states that complainant’s title to the land passed from 
him to them, by levy and sale under a judgment against him ; and that in 
addition, he had parted with his title, by deed to a third person. Upon a 
motion to dissolve, the court cannot take these statements as true—they 
are not responsive to the bill, and are matter in avoidance, which the 
defendants would be compelled to prove on the trial. 

A defendant in equity cannot both charge and discharge himself in his 
answer. The court therefore believe, that upon the concession of the 
right of equitable interference in this case, there is not such a denial of 
the equity of the bill, as can justify the dissolution of the injunction.— 
4 Johnson’s C. Rep. 499 ; 2 Johnson’s C. Rep. 88; 7 Vesey, 587. 

Upon the question, as to the power of a Court of Chancery, to restrain 
a trespass, in the case made by this bill and answer this court entertains 
no doubt whatever. 

Ordinarily all remedy for a trespass is at law, because ordinarily that 
remedy is quite sufficient. And to the courts of law appertains the ju- 
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risdiction over titles to land. In all cases of ordinary trespass, equity 
will leave the party to his redress at law. And ia cases where she inter- 
feres to execute preventive justice by enjoining trespassers, she still for- 
bears to intermeddle with the title. 

The remedy which courts of law afford for trespasses is retributive—it 
is indispensable to any adequate protection of the rights of the citizen, 
that there should exist somewhere a preventive power. This necessary 
power is wisely lodged with our courts of chancery, to be exercised with 
enlightened discretion, by process of injunction. Any system of laws 
which affords no such power, must be exceedingly defective. It is truly 
said by a learned English chancellor, that the want of it would be a re- 
proach to the “ moral jurisdiction” of courts of chancery. The jurisdic- 
tion here claimed for a court of equity, has been exercised in England 
since the time of Lord Thurlow ; for the first case of injunction for tres- 
pass, so far as we are informed, was that of Flammang (cited in 6 Vesey, 
147) under his administration. The jurisdiction was conceded by Lord 
Eldon in subsequent cases, and has been acknowledged in this country by 
repeated adjudications before the highest tribunals. Formerly it was ex- 
ercised only to restrain waste between parties holding privity of title ; 
now it is extended to all cases of trespass attended with irreparable mis- 
chief; or which result in the destruction of the substance of the proper- 
ty ; or to cases where a plaintiff at law cannot prove hisdamage. Indeed 
trespass, will now be enjoined in all cases where, from the nature of the 
trespass, or the circumstances of the parties, the remedy at law cannot be 
full and adequate. Such asthe working of mines, (6 Vesey, 147 ; 7 
Vesey, 307.)—Destruction of timber, (10 Vesey, 290; 2 Hill’s C. R. 
617.)—The digging and amotion of stones of peculiar value, (17 Vesey, 
128.)—Quarrying common stone, (18 Vesey, 184.) 

The reasoning upon which all these cases are decided is very much the 
same. It starts with the assumption that all persons are entitled to be pro- 
tected in the use, integrity, and value of their property ; and where courts 
of law cannot give such protection ; whether because of the tardiness of the 
remedy ; the peculiar nature of the property injured ; the insolvency of the 
wrong-doer, or the plaintiff’s inability to prove his damage,—equity must 
needs interfere, in order that justice be done, with her harsh, but indispen- 
sable process of injunction. Inthe cases referred to the main inquiry was 
this, “Is the injury complained of likely to be irreparable ?” and when 
charged so to be in the bill, and obviously, from the facts stated, truly 
charged, the injunction has not been withheld. The application of this 
test to the case now under consideration, will, it is believed, at once 
dispel all doubt as to the error of the circuit judge in dissolving this 
injunction. This question came under the review of Chancellor Kent, in 
the last case which he tried before descending, at the bidding of the law, 
from the Bench,—it is reported in 7 Johnson’s C. Rep. 332, and the 
question is discussed with the great Chancellor’s usual learning and ability. 
See also 1 Swanst. 207; 15 Vesey, 138 ; 6 Johnson’s C. Rep. 497; 1 
Johnson’s C. Rep. 318 ; Eden on Injunctions, 229 ; 1 Page, 97. 

It is however contended by counsel for the defendant in error, that 
granting to a court of chancery the right to enjoin trespasses,in cases of 
irreparable injury, yet the interference of that court is limited to cases 
where the title of the complainant is not questioned by the answer, and 
inasmuch as this answer sets up title in the defendants, the injunction was 
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rightfully dissolved. Where injunctions have been granted 40 stay waste, 
as before stated, the cases have been founded on privity of title; and in 
such cases no question as to title could be made. The distinction, so far 
as the jurisdiction of chancery is concerned, between waste and trespass, 
has been broken down. Now injunctions will be granted against waste 
and trespass, (6 Johns. C. Rep. 497,) but against trespass in the cases 
before designated, and in all such cases, whether the title be brought 
in issue or not. It seems, however, that where the complainant’s 
title is denied, the courts will look more closely to the character of the 
trespass. In several of the cases relied upon by counsel for plaintiff 
in error, as shown by the comments of counsel for the defendants, there 
was no issue made about title. In other cases the title of the com- 
plainant was denied, or the defendants justified under an adverse title, 
or a legislative, or prescriptive right. In the case of 7 Johns. C. 
Rep., the defendants who were charged with trespassing on the land of 
the complainant, in digging stone and other material to construct a dam 
on the Hudson, sought to justify by claiming, in their answer, that they 
were acting on behalf of the State, and by authority of its statute laws. 
The case in Hills C. Rep., in its facts and doctrines, strikingly sustains 
the position taken by this court. In that case the bill was filed to stay 
trespass in cutting down and removing timbers from the complainant’s 
land, near to Columbia, and charged to be valuable only for the firewood 
that was on it. 

The defendant in his answer admits the alleged trespass, but insists 
that he has a perfect legal and equitable title to the premises. Here both 
parties claim the title. The Chancellor granted the injunction, and upon 
appeal his decision was affirmed. In other cases, particular reference to 
which is not necessary, a similar state of facts is presented. Mr. Justice 
Story, in commenting upon this head of equity jurisdiction, says: “‘ The 
interference of Courts of Equity in restraint of waste, was originally 
confined to cases founded in privity of titlek—but at present the courts 
have, by insensible degrees, enlarged the jurisdiction to reach cases of 
adverse claims and rights, not founded in privity, as for instance, to cases 
of trespass attended with irreparable mischief,” (2 Story’s Com. on 
Equity, 200.) The point made by the defendant’s counsel, is met by 
this renowned commentator and in terms denied. . 

The reasons for giving to Courts of Equity, in our own State, this salu- 
tary jurisdiction, are conclusive; and apply with equal force nowhere 
but in countries where mines of the precious metals abound. They are 
found in the number and value of our gold mines—the facility with 
which, in a very short space of time, incurable injury may be done 
to the property—the impossibility, in almost every case, of demonstratin 
by proof at law the extent of the damage—and in those temptations whic 
gold alone can offer to the cupidity of the lawless. It is no answer to 
say that an injunction may work ruin to an honest owner. The with- 
holding it will more frequently work ruin to honest owners. Besides, 
the defendant is protected by the injunction bond. 

Upon reason and authority, therefore, this court determines, that the 
jurisdiction in courts of Equity, to restrain trespass in all cases like the 
present, is fully established, and the order of the circuit judge dissolving 
the injunction must be reversed. 
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No. 5.—Jos Rocers, plaintiffin error, vs. Ropert ATKINSON, admi- 
nistrator, and Menemian Licon, administratrix, of. Marshall 
Ligon, deceased, WiLL1AM Sotomon, James M. Spu.tock, exe- 
cutor, and Matinpa Harerove executrix, of Zacnarian B. 
Harerove, deceased, defendants in error. 


In Equity. 
Parol evidence is inadmissible to contradict or vary the terms of a written agreement. 
Where the contract is reduced to writing, conversations or stipulations anterior to, 
or contemporaneous with, the written instrument, are supposed to be merged in it, 


and are not allowed to be proved by oral testimony. 

If it were not necessary in the first instance, to have the contract reduced into writ- 
ing, parol evidence may be received of conversations and circumstances, subsequent 
to the time of making the agreement, to show that the parties upon sufficient consi- 
deration consented afterwards to vary the contract or add some new stipulation. 

It matters not how soon after the execution of the written contract, the parol one 
was made. If it was in fact subsequent, and is otherwise unobjectionable, it may 
be proved and enforced. : 

Equity relieves against mistakes as well as frauds in a deed or contract in writing, 
and this either where the plaintiff seeks relief affirmatively on the ground of mis- 
take, or where the defendant sets it up as a defence, or to rebut an equity. 


Where an instrument is drawn and executed for the purpose of carrying into effect 
a contract written or parol, previously entered into, and which by mistake of the 
draftsman, in fact or in law, does not fulfill the intention of the parties, equity will 
correct the mistake so as to produce a conformity of the instrument to the agree- 


ment. 

An injunction will not be granted to stay a sale under an execution, on the ground 
that the judgment has been fully satisfied, inasmuch as the party has a prompt and 
adequate remedy at law. It is otherwise when the bill charges, that the payment 
has been made by the representatives of the principal defendant, or a third person, 
under a fraudulent combination to oppress the complainant, and that the facts 
attending the transaction rest in the knowledge of the defendants alone, and can 
only be obtained by an appeal to their consciences, 

This cause was brought before the Supreme Court at Cassville, March 
term, 1846, upon the transcript of the record, bill of exceptions and writ 
of error thereon from the Superior Court of Floyd county. Its history is 
this. Marshall Ligon, the intestate of Robert Atkinson and Menemiah 
Ligon, commenced suit in his lifetime against Job Rogers, the plaintiff in 
error, and Zachariah B. Hargrove, then also in life, the testator of 
James M. Spullock and Malinda Hargrove, to recover damages for a 
negro boy, wagon, team and harness, alleged to have been lost by the 
sinking of the ferry boat at Rome, which boat was charged to have been 
the joint property of Rogers and Hargrove; but which in fact, at the 
time the accident occurred, belonged exclusively to Hargrove, together 
with the ferry landings on both sides of the river. 

Rogers was merely employed to superintend, and had no interest 
whatever in the property. About the time the action was instituted, 
Hargrove executed an instrument of indemnity to Rogers, acknowledg- 
ing that he alone was liable as the owner of the Ferry, for whatever re- 
covery might be had. A judgment was rendered for Ligon against both 
defendants for $2,260, from which an appeal was entered. Rogers now 
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filed his separate plea, claiming entire exemption, upon the foregoing 
statement of facts, which he was prepared to maintain by proof. Pend- 
ing the appeal, a compromise was agreed upon between the Representa- 
tives of Hargrove and Ligon, to the effect that the appeal should be dis- 
missed—$760 written off the verdict, leaving the judgment to stand for 
$1,500 ; and to induce Rogers to consent to the adjustment, an agreement 
was entered into by all the parties in interest, that the money should be 
made, or all legal means used to make it, out of the estate of Hargrove, 
before coming upon Rogers, and upon this promise Rogers acceded to 
the arrangement. The previous portion of the agreement, as to the dis- 
missal of the appeal, and the scaling of the judgment, was reduced to 
writing, signed by the respective attorneys of the plaintiffs and defend- 
ants, and put on the minutes of the court; the latter stipulation, postpon- 
ing the property of Rogers from liability until the estate of Hargrove 
was first exhausted, was not in the instrument. The execution was is- 
sued and levied upon the property of the estate of Hargrove, which was 
amply sufficient for its payment,—no claim was interposed to arrest the 
sale,—the levy was, nevertheless, dismissed and the fi. fa. re-levied upon 
the goods of Rogers, who filed his bill, returnable to the April Term, 
1845, of the Superior Court of Floyd county, wherein he sets forth the 
previous proceedings as herein recited, and charges also, that one Wil- 
liam Solomon, who had taken possession of the whole of the assets of 
Hargrove, amounting to $30,000, under some pretended claim against 
the estate, fraudulently combining with the Representatives of Ligon and 
Hargrove, had obtained the possession or control of the execution, and 
was seeking to enforce it against the property of the complainant, con- 
trary to the express terms of the agreement, and without which, he, 
Rogers, never would have consented to the dismissal of the appeal, feel- 
ing full confidence as he did, of being acquitted from all responsibility up- 
on the final trial. The bill further charged that Solomon well knew the 
terms of the agreement, under which complainant claimed to be protect- 
ed, in the first instance, from the debt, and that he held the property of 
Hargrove’s estate fraudulently, and without paying for it any considera- 
tion, and that the execution having been discharged, either by Solomon, 
or the representatives of Hargrove was functus officio and kept open, and 
sought to be collected illegally and covenously out of complainant. It 
also affirmed that most of the material facts were in the knowledge of 
the defendants, or some of them, and could not be otherwise established, 
but by resorting to their consciences. It concluded by praying that the 
intention of the parties might be carried into effect, either by setting up 
that part of the agreement which did not appear upon the minutes of the 
court, as a separate and independent contract, or if in the opinion of the 
Chancellor that could not be done, that then the writing itself be re-form- 
ed, and the portion omitted therefrom innocently by mistake, or fraudu- 
lently by design, be incorporated therein ; or that the appeal be reinstated, 
and a new trial ordered. 

There was likewise a prayer for an injunction, which was granted 
when the bill was sanctioned, the 16th day of November, 1844. At 
the appearance Term of the bill, April ensuing, a motion was made to 
dissolve the injunction upon the following grounds, to wit: 

Ist. Because the complainant in his bill shows the residence of the de- 
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fendants to be out of the county of Floyd, except James M. Spullock; 
and that the injunction was granted on the 16th day of November, 1844 ; 
and that he has made no effort to have any of the defendants served, ex- 
cept said Spullock. 

2d. Because the complainant has not by his said bill made such a case 
as entitled him to any decree in a Court of Equity against the defendants, 
or any of them, or to any discovery from, or relief against, them. 

3d. Because the complainant had entered no appeal in the cause in 
which the execution sought to be enjoined was obtained ; and no consi- 
deration, therefore, passed from him for any promise which may have been 
to him, if there was any. 

4th. Because complainant seeks by his bill to alter the terms of a written 
contract, and to incorporate in it a new and different consideration from 
the one therein contained, by parol evidence. 

5th. Because the bill is contradictory upon its face, seeking to enforce a 
separate parol agreement, different from the written contract, and charg- 
ing also that the same parol agreement was left out of the written con- 
tract innocently, by mistake, or fraudulently, by design. 

6th. Because the bill seeks to correct a mistake in a written agreement, 
and then to enforce a specific performance of it against an individual not 
a party to it, who is a purchaser, for a valuable consideration, and with- 
out notice of the mistake. 

7th. Because if the execution were paid off, and delivered to William 
Solomon, as charged, he is entitled to collect the money due thereon, 
whether he has a written transfer or not. 

Sth. Because if the execution is paid off by any one, the complainant has 
a complete and adequate remedy at law. 

9th. Because the bill seeks to adjudicate the rights of different individuals, 
entirely unconnected, and distinct and independent matters, requiring dif- 
ferent decrees, as between the same defendants. 

10th. Because an injunction has been heretofore granted, at the instance 
of complainant, against the defendants in this bill, upon the same facts, 
and for the same subject matter, and the bill dismissed and the injunction 
dissolved, upon a general demurrer, for want of Equity in the case made 
by the bill. 


Upon this motion, Judge Wricut, before whom the cause was tried, 
pronounced the following judgment: 


ist. The complainant’s negligence in not having the bill served, nor mak- 
ing any effort to do so, for more than five months after the sanction of the 
injunction, is good cause not only for a dissolution of the injunction, but 
for a dismissal of the bill. Our injunctions (which Equity writers call a 
harsh writ) are granted upon ex parte hearings of the complainant ; and 
it is a good rule, and one not to be dispensed with, that the complainant 
use all the means within his power to bring the bill to a hearing. The 
unqualified statement of counsel, in this case, that he acted under a mis- 
apprehension of the practice, and had advised his client that it was unne- 
cessary to take measures for the service of the defendants out of the 
county until Term time, the court, in this instance, will take as a suffi- 
cient excuse for the delay. 
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2d. Ground being of a general nature, for the want of Equity, I pass and 
notice the specifications. 

3d. Whether the appeal entered by complainant, as defendant at law, 
would have, enabled the complainant to defend at law, or not, it is imma- 
terial to decide ; it was at least a doubtful right, and therefore a sufficient 
consideration upon which to have a compromise. 

4th and 5th. Grounds may be answered together. I cannot think, as in- 
sisted upon by complainant’s counsel, that it constituted a separate agree- 
ment. Rogers signed the written agreement; the consideration for the 
withdrawal of the appeal, both to the executors, and also to Rogers, by 
the writing, was the reduction of the verdict $760. That the judgment 
should be first collected out of Hargrove’s property, and Rogers thereby 
saved harmless, may have formed an additional consideration why Rogers 
signed the agreement ; but that, of itself, could not form a separate and 
distinct contract ; but though it does not form a separate agreement, yet 
if this consideration was left out by mistake, or fraud, is made to depend 
upon whether the court considered it a separate agreement or not. A 
past fact cannot depend upon a future contingency ; besides, pleading in 
the alternative is bad in Equity, as well as at Law. The allegation must 
be certain and positive. If, however, the complainant can make the 
amendment to his bill, by making the allegation positive, that it was to 
have formed part of the written agreement, and was left out by mistake, 
or by fraud, he may do so without prejudice to the injunction—other- 
wise the bill must be dismissed upon this ground. 

6th and 7th. Although Solomon is made a party, it does not appear from 
the bill (which must be taken as true) that he is a purchaser for a va- 
luable consideration; but that he isa fraudulent and pretended purchaser, 
among other things, for the express purpose of preventing, by collusion 
with Ligon, and the executors of Hargrove, the collection of the money 
due upon the judgment out of the property of Hargrove’s estate ; and if 
he has advanced the money upon the judgment for this purpose, with a 
full knowledge, as alleged, of Hargrove’s liability, first, to pay the debt, 
and save Rogers harmless, it would, so far at least as Rogers is concerned, 
(who must stand in the attitude of a security, so far as relates to these 
parties,) be payment of the judgment. He cannot control the judgment 
by advancing the money upon it for the purpose of consummating a fraud. 

8th. Though he might avail himself of payment at law, by illegality, 
there are other grounds of Equity, and a decree is necessary to incorpo- 
rate the entire agreement into the written agreement which forms the 
record upon which the judgment is predicated ; besides, discovery is 
sought, &c. 

9th. If Rogers is security, he is a creditor upon payment of the debt ; 
and it might well be inquired, whether the conveyance to Solomon, by 
the Executors, was fraudulent or not. Twenty different issues may be 
made in the same bill, without multifariousness, for the purpose of arriv- 
ing at the main issue of the bill, as where property is fraudulently con- 
veyed to different individuals, at different times ; but claiming through 
each other, for the purpose of defeating creditors, the fraud, in each trans- 
action, may be inquired into in the same bill; otherwise, Courts of 
Equity would be incompetent to render adequate relief. 

10th. It is not true, as stated, that a bill was dismissed upon general 


‘ 





16 SUPREME COURT OF GEORGIA, 
Rogers vs. Atkinson et al. 








demurrer, at a previous hearing, upon the same facts, and for the same 
subject matter. This bill seeks to correct the record by incorporating 
the original consideration into it, which the other did not, but sought to 
enforce an agreement contrary to the record, leaving the record as it 
found it. Besides, this bill, if retained, will contain positive allegations 
of either fraud or mistake, in leaving out matters intended to have been 
incorporated in the written agreement, which the other did not. It does 
not follow that, because a bill has been dismissed, and the Injunction (of 
course ) dissolved, upon a general demurrer, for a want of Equity, that it 
is such a dissolution upon the merits of the case that no second injunction 
can be granted. There is a distinction between the merits of the case, 
and the merits of the bill. The first does not mean, as insisted upon, the 
merits of the case made by the bill; that is, the merits of the bill. The 
bill is the case made by the bill, together with eight other parts, mostly 
formal ; but the case made is essentially the bill. Therefore, an injunc- 
tion may be dissolved upon the merits of the bill, without being dissolved 
upon “ the merits of the case,”’ within the meaning of the Statute. A 
bill, praying specific performance, without payment of the purchase- 
money or tender, would have no merits. There would be merits in a 
new bill, averring payment, about the same subject matter. Would a 
decision upon the first be a decision upon the merits of the case, or upon 
the merits of the bill ? 

At July adjourned Term of the Superior Court, defendants’ Counsel 
again applied to have the Injunction dissolved. The application was 
refused, and complainant was allowed farther time to amend his bill. 
This amendment was made, by striking out so much of the original bill 
as seemed to set up the stipulation, for the benefit of Rogers, as a sepa- 
rate and independent contract, and making divers other alterations, therein 
alleging, distinctly and positively, among other things, ‘that the stipula- 
tion left out was a part of the written agreement ; that it should have been 
incorporated therein; that it was omitted by mistake ;” and the com- 
plainant prayed ‘that it might be reformed according to the true intent 
and meaning of the parties.” At the March Term of the Superior 
Court of Floyd county, 1846, Judge Wright dissolved the Injunction, and 
ordered the execution to proceed, for the reason, that the complainant 
still refused or neglected to make the amendment required ; and he re- 
affirmed the opinion expressed by him in April, 1845, and considered_it 
made as of that term. 


Jos Rocers, by his attorney, Wittiram H. Unperwoop, complains 
that there was error committed by the court below, in this—namely : 

Ist. That the original bill was good, and sufficient in law to entitle the 
complainant to have and maintain his suit against the defendants, and to 
call upon them to answer the same. 

2d. That the amendment was substantially made, in conformity to the 
decision of the court, and the amended bill was sufficient to authorize 
and require the court to compel the defendants to answer. 

3d. That in either the original or amended bill, there was enough 
charged to retain the injunction. 

Unperwoop for plaintiff in error. 


The decision admits that almost every charge is sufficient of itself to support the 















sia See 









ee ee eee aes 









ities ister 















SRE RRM ines es 































CASSVILLE, MARCH TERM, 1846. 17 


Ro gers vs. Atkinson et al. 








bill, and yet strangely determines, that unless an amendment can be made, so far as 
respects one of the charges, the bill must be dismissed; and when the amendment is 
made, still re-affirms the decision. The first charge in the bill affirms that complain- 
ant was not liable at law, and could not have been so held. (Prince’s Digest, 734, 
740; (D Taylor vs. Rushing, 2 Stewart’s Rep. 160.(2)) The second is, that he was 
prevented from reiying upon this defence by the conduct of defendants. (1 Johns. Ch. 
Rep. 49, 91, 324; 2 ib. 228. Thirdly, the agreement set out on the minutes of the 
court is not, necessarily, all the agreement that was made; and the bill charged, 
properly, before it was ordered to be amended, that the agreement with complainant 
was separate, or if not, that it was part of the one agreement, and was left out by fraud 
or mistake. A bill may be framed in the alternative. (7 Porter, 144.) The court, 
therefore, erred in that part of the decision which affirms the contrary. But the bill, 
as amended, charges the agreement to be one entire agreement, and that a part was 
left out by mistake ; which the court has power to reform.—1 Mad. 48; 1 Ves. 168; 
2 Atk. 203; ib. 33; 2 Johns. Ch. Rep. 585. The agreement was on sufficient con- 
sideration. —Chit. on Con. 43, 44, 46, 47, 48, 63. The agreement with plaintiff most 
distinctly placed him in the attitude of security; and the dismissal of the levy is in 
equity a release.—Pothier des ob. 406, 7 Johns. Rp. 332; 2 Johns. Ch. Rp. 554; 5 
Bing. 64; 8 ib. 161; 8 Taunt. 208; 9 Wheat. 680; 8 Wend. 512; 10 Johns. Rep. 
587; 10 Wend. 162; ib. 126; 9 Wheat. 702; 15 Wend. 329; 14 ib. 165; 6 Johns. 
Ch. Rep. 264; 6 Wheat. 466; 11 Wheat. 184; 2 Cowen129. Compromising.— 
2 Kinney 244. After all these charges are noticed, and taken to be true, the single 
question which presents itself is, can this bill be dismissed, or the injunction dissolved 
on demurrer.— Mitford 108, 111, 4, 5, 134, 159, 161,164; Eden on injunctions 116. 

AKIN for defendants in error, cited Stephens et al. vs. Cooper et al., 1 Johns. Ch. 
Rep. 429; Parkhurst et. al., vs. Van Courtland ; 1 Johns. Ch. Rep. 273; 2 Starkie 
on Ev. 548; and ib. note P. ; ib. 550; Gibson vs. Watts; 1 MeCord’s Ch. Rep. 490 
and 505; 6 Cowen 690; 1 Johns. Rep. 139; 7 Johns Rep. 341; 3 Johns. Rep. 506; 1 
Johns. Rep. 414; Woollam vs. Hearn, 7 Ves. 217; 1 Cowen 250; 1 Johns. Ch. Rep. 
50; 2 Maddox 292-3; Story’s Eq. Plea. 295, 301 and 311; Story’s Com. on Eq. 
Mistake. : 


Lumpkin, Judge, having stated the facts of the case, proceeded to 
deliver the opinion of the court as follows : 


The view we take of this case, renders it unnecessary to examine the 
various questions which have been discussed by counsel. The decision 
complained of in the first assignment of error, requiring the original bill 
to be amended, was made before the act of the legislature was passed 
creating this court. We shall therefore, for the present at least, decline 
reviewing it. Whether we have the power to do so, is a point that has 
not been argued at bar, and as it may, and probably will be presented for 
adjudication hereafter, ina more direct and solemn form, we will not 
anticipate it. If this court could not assume jurisdiction over an interlo- 
cutory judgment, pronounced in the progress of a case, prior to its 
organization, which case did not terminate till after its establishment, it 
is quite obvious that the re-affirmance of that judgment on the final 
decision of the court below, when the point was not before it, could not 





(1.) It shall be the duty of any person who may obtain such establishment, or order, or leave, to keep a 
good and sufficient ferry-flat or bridge, and to give due attendance thereat ; and if any damage shall happen 
to any person or persons by reason of the insufficiency of such flat or bridge, the non-attendance or ophest 
of the ferryman or keeper of such bridge, the person so aggrieved or damaged shall and may have and main- 
tain an action against the owner of such ferry or bridge—Prin. Dig. 734. j 

Inferior courts to require the owners of ferries to give bond and sufficient security, in such sum as they may 
think proper, conditioned for their keeping in repair a good and sufficient flat, and attendance.—Prin. 
Dig. 740. 

(2.) The Alabama Digest, referring to the case cited of Taylor vs. Rushing, 2 Stewart's bs 160, was 
read ; when the court notified counsel, that they would not absolutely exclude digests of repo cases, but 
that such digests would not be considered as authority. 
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give to this court jurisdiction. We express no opinion, then, upon the 
sufficiency of the original bill, or correctness of the opinion delivered 
thereon. 

The burden of the argument of counsel for the defendant in error has 
been, to establish the rule, that parol evidence cannot be received, to add 
to, contradict, or materially vary, a written agreement; and that the 
instrument itself must be considered as containing the true understanding 
between the parties, and as furnishing better evidence thereof than any 
which can be supplied by parol. We subscribe to the doctrine in all its 
amplitude, and a series of adjudications, both in England and in this 
country, in the State and national courts, have firmly and uniformly 
upheld the principle and placed it beyond the reach of successful attack 
It would appear to be doing more than duty requires, an act of superero- 
gation, to refer to the cases. When we reflect, however, that hitherto 
every thing in the jurisprudence of the State has been fluctuating, and that 
we are just now upon the threshold of our newly-compacted judicial sys- . 
tem, under which what is written will remain written, we feel the necessity 
and importance of settling everyfprinciple upon the most’ solid founda- 
tion. Inthis way alone can we hope to fulfill the design of the Assembly 
in securing stability, as well as uniformity in the administration of the law. 

In Hoar and others vs. Graham and others, (3 Campbell’s Rep. 57,) 
the endorsee sued the endorser of a promissory note. The defence set 
up was, that the defendant refused to endorse the note, unless the plain- 
tiff would agree that it should be renewed on becoming due. They did 
so agree. Instead of calling for a renewal they demanded payment at 
the maturity of the note. The evidence was held inadmissable. Lord 
Ellenborough says :—‘t The parol condition is quite inconsistent with the 
written instrument. The condition for renewal entirely contradicts the 
legal import of the endorsement. After the bill is drawn there may be a 
binding promise, for a valuable consideration, to run it when due. If the 
promise is contemporaneous the law will not enforce it.” In Powell vs. 
Edmonds, (12 East 16,) an attempt was made to show by the auctioneer 
a parol warranty of the quantity of timber contained in the lot purchased, 
none such appearing inthe written conditions of sale :—Thompson Baron, 
before whom the trial was had, ruled out the testimony, and the ques- 
tion came before Lord Ellenborough on a motion to set aside the verdict. 
“ There is no doubt,” says the chief justice, “that the parol evidence 
was properly rejected in this action ; the purchaser ought to have had it 
reduced into the writing at the time, if the representation then made as 
to the quantity swayed him to bid for the lot. If the parol evidence 
were admissible in this case, I know of no instance, where a party may 
not by parol proof superadd any term to the written agreement, which 
would be setting aside all written contracts, and rendering them of no 
effect.” Parol evidence was offered in Woollam vs. Hearn, 7 Vesey, to 
show that £50 was the yearly rent intended to be paid, instead of £73 
10s., the price inserted in the memorandum of the lease, and repelled by 
the Master of the Rolls. ‘* To admit,” he observed, “to prove that the 
written instrument does not contain the real agreement, would be the 
same as receiving it for any purpose. It was to shut out that inquiry 
that the rule of law was adopted. Though the written instrument does 
not contain the terms, it must in contemplation of law be looked to, to 
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ore the agreement,—as furnishing better evidence than parol can 
supply.” 

The inflexibility of this doctrine is vigorously supported by all the 
judges in the case of Woodbridge vs. Spooner, (1 Chitty’s Rep. 667, 
and condensed in 3 Barn. and Ald. 233,) where parol proof was adduced 
to show that a note payable on demand, was not to be collected until 
after the death of the maker. Abbott, C. J. said “‘The rule was too 
well established, that parol evidence cannot be admitted to contradict, 
add to, or vary the terms of a written instrument:” 

Bailey,.J. ‘¢ It would be extremely dangerous and inconsistent with 
those general rules of evidence, by which we proceed in courts of justice, 
to allow a party, after giving an instrument, in which he says, ‘1 pro- 
mise to pay on demand, to say by parol evidence, ‘ You know I did not 
mean to pay on demand, but I merely promise to pay when I die.’ ” 

Holroyd, J. ‘ Inasmuch as the evidence went to the extent of contra- 
dicting the note itself, it appears to me, that the case comes within the 
general rule of Jaw, that parol cannot be admitted in opposition to written 
evidence.” 

Best, J. ‘ Here is a written instrument between the parties by which 
they are bound, and it would be contrary to the first principles of evi- 
dence to receive parol evidence, for the purpose of showing that the writ- 
ten contract is different from that which it is supposed the parties intended. 
I know of but one exception to the general rule, and that is founded in 
public policy, namely, where the contract is illegal; but if it cannot be 
shown that there was any illegality in the contract, the law must take 
effect.” 

The same point was decided in a very similar case, Mosely, assignee of 
Robinson, a bankrupt vs. Hanford, (10 Barn. and Cress. 723 )—vide Pea- 
cock vs. Monk, 1 Vesey, 128; Clarkson. vs Hannah, 2 P. Wms. 204; 8 
Term Rep. 147, 379,384; 2 Wm. Black. 1249 ; 2 Bos. & Pul. 565; 2 
Vesey, 195; 6 Vesey, 333 ; Dickens, 295; 1 Brown’s Ch. Ca. 92, 338; 
i Bla. Rep. 1202, and Fell on Guaranties, 57, 59.) The general rule of 
the Scotch law is to the same effect, namely, that ‘* writing cannot be cut 
down or taken away by the testimony of witnesses.” — Tait on Evidence, 
p. 326-32 ; quoted by Greenleaf on Evidence, p. 315, n. 2. 

We will next advert to a few leading American cases ; they will be found 
equally explicit upon the point under consideration. The case of Mun- 
ford et al. vs. Macpherson et al., was an action upon a parol warranty upon 
the sale ofa ship, ‘¢ that she was completely copper-fastened.” The print- 
ed bill of sale was in the usual form, and contained no such warranty. In 
the progress of the argument, the court stopped counsel with this pregnant 
inquiry, ‘‘ Can a case be found where an action has been brought upon a 
parol contract, made una flatu with a written contract ?’? And Thompson, 
Justice, in delivering the opinion of the court, remarks, ‘It is not pre- 
tended that there was any fraud in this transaction. Had the plaintiff’s 
claim rested on any deceit in the sale, the evidence would have been ad- 
mitted ; but the contract between the parties was reduced to writing, and 
is contained in the bill of sale, and recourse must be had to that instru- 
ment to ascertain its extent. It cannot be a safe and salutary rule to 
allow a contract to rest partly in writing and partly in parol. Whenever 
it is reduced to writing, that is to be considered as the evidence of the 
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agreement, and anything resting in parol, becomes thereby ecient 
(1 Johns. Rep. 414.) In Howes vs. Barker, (3 Johns. Rep. 309,) ©. J. 
Kent says. ‘I have struggled hard, and with the strongest inclination to 
see if the form of the action would not help the plaintiff in this case ; but 
I cannot surmount the impediment of the deed. Sitting in a court of 
law, | think I am bound to look to that deed as the highest proof of the 
final agreement between the parties.” In Maighley vs. Hamer, (7 Johns. 
Rep. 341,) the court declared, “ It is asettled rule that where the consi- 
deration is expressly stated in a deed, and it is not said, also, for divers 
other considerations, you cannot enter into any proof of any other, for 
that would be contrary to the deed. The remedy for the party, if the 
deed be contrary to the truth of the case, is by seeking relief in equity 
against the deed on the ground of fraud or mistake.” (See also Filzhugh 
vs. Runyon, 8 Johns. Rep. 375; 2 Cain, 161; Airby’s Ct. Rep. 22.) 
In Parkhurst vs Van Courtlandt, (1 Johns. Ch. Rep. 281,) the principle 
is thus strongly stated by the Chancellor ; “I apprehend the rule to be 
too reasonable, and too well established to be now disturbed, that where 
an agreement is reduced to writing, all previous negotiations are re- 
solved into the writing, as being the best evidence of the certainty of the 
agreement. Everything, before resting in parol, becomes thereby extin- 
guished, or discharged. Parol proof cannot be resorted to, either to sup- 
ply what may be uncertain or defective in the writing.” 

We conclude then that there is no rule of law better settled, or more 
salutery in its application,than that which refuses to admit oral testimony to 
contradict, vary, or materially affect, written agreements, whether special- 
ties or simple contracts, and whether within or without the statute of 
frauds ; and we believe that we are altogether safe in asserting that it has 
been recognised and adopted by every State in the Union.—4 Ohio Rep. 
347; 16 Sergt. § Rawle, 108; 6 Dana, 156; 5 Pick. 38 ; 1 Dev. & Bat. 
250 ; 6 Halsted’s N. J. Rep. 275; 10 Gill & John. Rep. 404; 11 Louis. 
Rep. 133, 416 ; 6 Porter’s Rep. 132 ; 5 Yerger, 194,195; 7 Leigh. Rep. 
632; 1 McCord Ch. Rep. 490. The question has been repeatedly adjudi- 
eated by the courts of the United States—8S Wheaton, 174; 9 Wheaton, 
581; 3 Mas. C. C. Rep. 378; Peters’ C. C. Rep. 85, 199; Gilpin’s 
D.C. Rep. 329 ; 3 Dall.415; Bald. C. C. Rep. 489. To use the emphatic 
Janguage of a popular modern law writer—‘ It has been so frequently 
adjudged by the courts on both sides of the Atlantic, as to have the resist- 
less force of a maxim, that parol evidence cannot be received in a court 
of law, to contradict, vary, or materially affect, by way of explanation, a 
written contract.” Indeedthe rule itself seems never to have been ques- 
tioned, by courts at least. The nearest approach to it, | have met with 
is by Mr. Justice Huston, in the case of Thompson et al. ys. McClena- 
chan et al., (17 Sergt. & Rawle.) His remarks as reported, are these : 
“ There is scarcely any subject more perplexed than in what cases, and to 
what extent, parol evidence sha!] be admitted: not only have different men 
viewed the subject differently, but the same man, at different times, has 
held opinions not easily reconciled ; and I doubt whether any lawyer, of 
many years standing, and much reflection can say his mind has never 
wavered upon the subject. In theory adhere to the writing, neither see 
nor hear anything out of the deed, seems to sound well, and it would 
work well in practice, if all who give instructions to scriveners were per- 
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fect; if all scriveners perfectly understood their instructions, and put them 
on paper perfectly according to law ; and the whole was completed by 
executing them at the time, and in the order and manner which their na- 
ture and the law requires. But when this perfection cannot be even 
imagined to exist in this world, and the want ofit is as apparent in deeds 
and other writings as anywhere else, the beautiful theory must yield to 
substantial justice.” This railing accusation against the doctrine, or 
rather, we should say against the imperfection of everything human, so 
far from weakening, but demonstrates its impregnability. Equity comes 
in, as we shall hereafter see, to relieve the grievances, so vividly por- 
trayed, leaving the rule at law to maintain its undisputed sway. 

It is true that counsel occasionally when hard pressed, have insisted that 
“ juries are the legitimate judges of the effect and the weight of evidence, 
and that the question between written and parol evidence, resolves itself 
at last into an inquiry as to the weight of evidence only, and that juries 
ought to have an opportunity of judging whether the terms of the con- 
tract are reduced to writing, or as orally agreed by the parties at the time 
of the transaction shall govern. They contend that to every contract, 
the consent of twe minds at least is necessary, and that it is only on the 
evidence of such consent that the law enforces the observange of the con- 
tract, or furnishes the breach of it. This is an old professional device, 
to misrepresent the relative value of testimony, and it requires a degree 
of judicial excellence scarcely attainable to guard against the acuteness 
of counsel, when the known rules of evidence apply directly against 
their client. Who does not recollect the ingenious effort of the great 
Roman Orator, in his elegant oration for the poet Archias to elevate 
parol evidence even above records ? (a) 

But the reply uniformly from the Bench is—‘ The preference which 
the Jaw gives to written evidence, when compared with parol testimony 
of parol agreements, is the unavoidable result of experience. It is im- 
possible to expect that certainty or exactness in the one form of evi- 
dence which is found in the other; where a contract has been put in 
writing, assented to, signed by the parties concerned, and continues in 
being, evidence ef other parol stipulations, before and at the same time, 
to explain or vary the written agreement, would be a rejection of that 
evidence, which is necessarily the best.”? While the application of the 
rule, as now laid down and expounded by the court, is admitted in deeds 
and other specialties, it has been argued that it did not apply to written, 
simple contracts; that there was no distinction between written and 








(a) “Est ridiculum ad ea que habemus nihil discere; querere, que habere nor 
possumus; et de hominum memoria, tacere, literarum memoriam flagitare ; et, cum 
habeas amplissimi viri religionem, integerrimi municipii jusjurandum fidemque, ea, 
que depravari nullo mody possunt, repudiare, tabulas, quas idem dicis solere corrumpi, 
desiderare.” 

§- Which, is translated by Duncan in his copy of Cicero’s Orations, as follows: 
‘ Now is it not ridiculous to say nothing to the evidences which we have, and to desire 
those which we cannot have; to be silent as to the testimony of men, and to demand 
the testimony of registers; to pay no regard to what is affirmed by a person of great 
dignity, nor to the oath and integrity of a free city of the strictest honor; evi- 
dences which are incapable of being corrupted, and to require those of registers, 
which you allow to be frequently vitiated ?” 
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parol contracts; that they were of equal rank, and that the same 
evidence might be given as to the one and the other. The rule exclud- 
ing oral testimony has been universally applied to simple contracts in 
writing, to the same extent as to specialities—and the reason of the rule 
applies to one, as well as to the other: When parties have deliberately 
put their engagements in writing, it shall be presumed to contain their 
whole understanding, so that oral testimony of conversations, or declara- 
tions at the time it was completed, or before, would tend often to sub- 
stitute a new and different contract, for the one which was really agreed 
upon—and of course usually to the prejudice of the party opposed to it. 
Again, it has been thought that there is a difference between that class 
of cases required by the statute of frauds to be in writing, and those not 
within the statute. But the authorities abundantly establish, that this 
restrictive application has not prevailed, and was expressly repudiated by 
the court in Massachusetts, in the case of Stackpole vs. Arnold, and the 
broad proposition adhered to by Justice Parker, that oral testimony is 
not to be received, to contradict, vary, or materially affect, by way of 
explanation, any written contract, whether under the statute of frauds, 
or not, provided the contract is perfeet within itself, and is capable of a 
clear and intelligible exposition from the terms of which it is composed. 
To prevent misapprehension, it may not be amiss to specify succinctly 
the modification of the doctrine and the exceptions to the rule. Where 
it is not necessary, in the first instance, to have the bargain reduced into 
writing, evidence of conversations subsequent to the time of making the 
agreement, would probably be admitted, to show that the parties agreed 
afterwards to vary the contract, or add some new stipulation. Here, the 
written agreement, so far as it purports to express the true meaning 
of the parties, up the time of its execution, is not in any manner 
contradicted or impugned; but, from the proposed evidence, it would 
appear, that they afterwards varied, or added to the contract, which is not 
inconsistent with anything noaennen in the original agreement.—1 Phil 
on Ev. 562; 1 John. Cases, 22 22 ; 5 Couen, 249 ; ib. 497 ; 7 Gill. & John. 
407; 4 New oe 45; 3 Fairf. 44 1; 1 Mar. Ken. Rep. 582; 2 MW. 
Louisa. Rep. 157; 6 Halst. Rep. 174: - Baily, 121, 113; 12 Mas. 
Rep. 481.—Nor does it matter how soon after the execution of the 
written contract, the parol one was made. If it was, in fact, subsequent, 
and otherwise unobjectionable, it can be preven and enforced; and that, 
too, when it relates to the same subject matter. In Brewster vs. Coun- 
tryman, 12 Wend. 446, the court held that parol evidence of an agreement 
to indemnify, and save harmless, a purchaser of personal property is ad- 
missible, although the agreement in respect to the sale is reduced to 
writing, and contains no such stipulation, provided, the parol agreement 
was made subsequent to the written agreement. Here the vender refused 
to give a written warranty, but said, ‘* } have sold you the property, it is 
yours, and I will see you out with it.” This indemnity was considered 
and adjudged to be valid. So much for the modification of the doctrine. 
And in view of this, and numerous other cases tothe same purport, were 
we permitted to travel back so far, we might doubt, at least, the propriety 
of holding the contract made with Rogers, as a part of the original agree- 
ment, so much so as to make it absolutely necessary to reform the writing 
on the minutes by having it inserted. At any rate, it would seem to 
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have been proper to have submitted it, as a matter of fact, for the jury to 
find whether, in point of time, it was not subsequent to the arrangement 
agreed upon between the administrators of Ligon, and the executors of 
Hargrove, and based upon a new and distinct consideration. The repre- 
sentatives of the two estates were the parties to the contract in writing ; 
and the same representatives of the one part, and Rogers of the other part, 
parties to the stipulation omitted. The interest, too, of the co-defendants, 
so far from being identical, except in the diminution of the verdict, was 
antagonistic, especially as it regarded the collection of the claim. So 
much of the agreement as was put in writing, and entered on the minutes, 
was necessary to dispose of the litigation then pending, and became the 
judgment of the court. This consent of the parties, through their coun- 
sel, was the only authority of the court for dismissing the appeal, and 
lessening the damages recovered on the first trial; the part left out was 
not only not necessary to be placed on the records, but could not have been 
enforced, in the controversy then before the court. Some of the excep- 
tions are plainly enumerated by Justice SurHertanp, in the case of 
Erwin vs. Sanders und Ely (1 Conn. 249). ‘ The rule,” says he, ‘does 
not exclude parol evidence of fraud, or the want or failure of consideration 
in, nor the enlargement of the time for performance, or the waver of the 
performance of a written simple contract.”” The rule is directed only 
against the admission of any other evidence of the /anguage employed by 
the parties in making the contract, than that which is furnished by the 
writing itself; no other words are to be added to it, nor substituted in its 
stead. Surrounding circumstances may be invoked, to cast light upon the 
meaning of the parties. The rule does not exclude the testimony of ex- 
perts to aid the court to interpret truly the instrument. Parol evidence 
is admissible to explain latent ambiguities, to rebut an equity, and to 
contradict a receipt ; nor is the rule which repudiates it infringed by any 
evidence of known and established usage, respecting the subject to which 
the contract relates.—Greenleaf on Ev. 315, 754. 

And in the case of Gibson vs. Watts, in the Court of Appeals of 
South Carolina, it was admitted, that ‘when a mistake has been made 
by the misconception of the scrivener, or error in calculation, or any other 
obvious mistake, that parol evidence may be let in to show such mis- 
take.”? And it is to that branch of the case, that the court proposes now 
to address itself: And it will be found that the extent to which adjudi- 
cations have gone in granting relief, will be 2 complete answer even to 
the complaints of the Pennsylvania functionary in his arraignment of a 
rule, venerable alike for its antiquity and good sense. , 

In England, as well as in this country, it has been the steady language 
of Chancery, that a Court of Equity has the power to reform a written 
agreement, and to supply by parol proof so much thereof as may have 
been left out by fraud or mistake. But while the rule itself is admitted, 
some difference of opinion or doubts seem to exist as to its application. 
While this species of evidence has been uniformly received in behalf of a 
defendant,—a plaintiff seeking specific performance has not always been 
treated with the same indulgence. Indeed the English Courts have re- 
peatedly expressed a strong inclination, not to decree in favor of plain- 
tiffs seeking not to set aside the agreement, but to enforce it, when it is 
reformed by the parol evidence. They affirm that the difference of right 
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and condition as to the plaintiff and defendant, of evidence offered for the 
purpose of obtaining a decree and resisting it, exists in the code of every 
civilized nation. avorabiliores, rei potius quam actores habentur—being 
the maxim of the civil law, and potior est conditio defendentis the familiar 
language of theirs. ‘The ground of the distinction is this,—When a party 
has entered into a written agreement, and seeks as plaintiff a specific per- 
formance of it, he must rely on the agreement as it stands,—he can 
neither add to, vary nor explain any of its terms, by parol proof. If he 
cannot enforce the true contract, he still retains all he ever was in pos- 
session of. He may suffer disappointment, which, as the consequence of 
his want of caution and explicitness, he must bear. But not so with the 
defendant. He might encounter not disappointment only, but sustain 
ruinous loss, if compelled specifically to execute an agreement different 
from that which he contemplated. Were this distinction tenable, Rogers 
is in the attitude of one who has fully and completely, and at the sacrifice 
of his rights at law, executed his part of the agreement, in submitting to 
the dismissal of the appeal, upon the trial of which he would probably 
have escaped all liability, and is now insisting that it is unjust, and uncon- 
scientious in his faithless adversaries not to abide by the whole of the 
terms thereof. Judge Srory in his learned commentary upon this 
branch of equity jurisdiction, remarks “ that it is extremely difficult to 
perceive the principle upon which the foreign decisions can be supported, 
consistently with the acknowledged exercise of power in the court, to re- 
form written contracts and to decree relief thereon.” It will be found I 
apprehend that nearly all the cases, in which relief has been refused to the 
plaintiff were under the statute of frauds, and most of them respected an 
interest in land, and here parol proof is always received with great 
caution. 

We will not undertake to review the transatlantic authorities. The 
task has been ably and admirably performed by CuanceLtor Kent, the 
Father and ornament of the American Bar, in the case of Gillispie and 
wife, against Moore, and the conclusion at which he arrived was, that the 
mistake may be shown by parol proof, and relief granted to the injured 
party, whether he sets up the mistake affirmatively by bill, or as defence. 

2 Johns. Ch. Rep. 15,85. He declares that it would bea great defect 
in what Lorp Expon terms the moral jurisdiction of the court, if there 
were no relief in such cases; that he has looked into all the eases under 
this head of Equity jurisdiction, and that it appears to be well and 
thoroughly established, and on great and essential grounds of justice, that 
relief can be had against a deed or contract in writing, founded in mis- 
take or fraud, whether it was to the prejudice of the one party or the 
other. And in a later case, Reiselbroek vs. Livingston, (4 Johns, 
Ch. Rep. 144,) the same eminent jurist says, “‘ The Master of the Rolls 
stopped short of relief in the case of Woollam vs. Hearn, (7 Ves. 211) 
where a mistake was alleged, because he said there was no precedent al- 
lowing parol proof to correct a mistake in favor of a plaintiff seeking 
specific performance of anagreement. Iam not sufficiently instructed at 
present to admit the soundness of this distinction, which holds parol evi- 
dence admissible to correct a writing against but not in favor of a plain- 
tiff. Lorp Harpwicx does not appear to have been aware of avy such 
distinction in the two cases to which Sir Wa. Grant refers ; and why 
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should not the party aggrieved by a mistake in the agreement have relief, 
as well where he is plaintiff as where he is defendant? It cannot make 
any difference in the reasonableness and justice of the remedy. If a court 
has a competent jurisdiction to correct such mistakes, (and that is a point 
understood and settled,) the agreement when corrected, and made to 
speak the real sense of the parties, ought to be enforced, as well as any 
other agreement perfect in the first instance. It ought to have the same 
efficacy, and be entitled to the same profection, when made accurate un- 
der the decree of the court, and when made accurate by the act of the 
parties. The one case illustrates the other, res accendent lumina rebus. 

Treading in the footsteps then of Harpwicke, ELpon, Kent, Story 
and other distinguished Judges of the mother country, our sister States, 
and of the United States, we hold that parties, whether plaintiffs or de- 
fendants, whether seeking to set aside and cancel an agreement, or reform 
and enforce it, can be relieved, as well on account of mistake as fraud. 
It would be monstrous to suppose that the arm of the Judiciary of Geor- 
gia was too short, or too weak, to reach and relieve, provided the con- 
tract variant from the true one could once be got into writing! This 
doctrine was pushed perhaps to its extreme limits by the Supreme Court 
in the case between Hunt and the administrators of Rousmaniere (1 Pe- 
ters’ Rep. 1.) Hunt filed his bill on the Chancery side of the Circuit 
Court of the United States for the district of Rhode Island, setting forth 
that he had, at two several times, loaned Rousmaniere money, for which, 
in addition to the notes, he was to have, as collateral security, a bill of 
sale, or mortgage, of the interest of the borrower intwoships. The Ne- 
rius and the Industry. Upon consultation with counsel, Rousmaniere ex- 
ecuted to Hunt a power of Attorney, authorizing him to make titles to 
himself, or any other person, to his (Rousmaniere’s) interest, in those ves- 
sels, upon the non-payment of the notes at maturity; and in the event 
of their loss, (being then out at sea,) to collect and appropriate to his de- 
mand the premium which would be due upon the policy of insurance. 
This security was taken under a mistake of law, that the power of attor- 
ney would bind the property equally with a mortgage, in case of death 
or other accident. Rousmaniere died intestate and insolvent, having 
paid a small part only of the debt, and this bill was brought by the cred- 
itor against the administrators, to get a priority of lien on the assets of 
the deceased, in preference to the general creditors. The case was vigo- 
rously contested and thoroughly discussed, twice before the Circuit, and 
twice before the Supreme Court.—2 Mason’s Rep. 244, 342; 8 Wheaton, 
174; 1 P. S.C. Rep. 1,14. Chief Justice Marsuaxt delivered the 
opinion of the Court upon the first hearing at Washington, from which 
we extract the following sentences, ‘“* Although we do not find the naked 
principle that relief may be granted, on account of ignorance of the law, 
asserted in the books, we find no case in which it has been decided thata 
plain and acknowledged mistake is beyond the reach of equity.” ‘* No 
proof of actual mistake is required, the existence of an antecedent equity 
is sufficient ;” that is to authorize the court to presume it: and the de- 
cree concludes thus: ‘ And we are unwilling, where the effect of the in- 
strument is acknowledged to have been entirely mistaken by both parties, 
to say that acourt of equity is incapable of affording relief.” 

The court, however, finally denied relief, upon the ground, that they 





26 SUPREME COURT OF GEORGIA, 


Rogers vs. Atkinson et al. 








could not substitute another and distinct security from that selected by 
the parties ; that to do this would be equivalent to making a new agree- 
ment, not contemplated by either party, instead of executing that actually 
made. Judge Srory, who presided on all the successive trials, in refer- 
ring to this case in his Treatise on Equity, says, “* Equity may compel 
parties to execute their agreements, but it has no authority to make 
agreements for them, or to substitute one for another. If there had been 
any mistake in the instrument itself, so that it did not contain in it what 
the parties had agreed on, that would have formed a very different 
case.” 

Mr. Justice Wasnineron, who pronounced the final judgment, lays 
down these general principles as incontrovertible, namely, that, w hen- 
ever an instrument which purports to set out the contract, violates by 
omissions or insertions the manifest intention of the parties ‘0 the agree- 
ment, equity will correct the mistake, so as to produce a conformity in 
the instrument to the agreement; and he assigns this obvious and most 
sensible reason: The object of courts is to carry out the contracts of 
parties fairly and legally entered into, and if the instrument, from want 
of skill or mistake, or for any other cause, is insufficient to execute the 
intention of the partie s, the writing itself might be enforced, but the 
agreement itself would remain as unexecuted, as if one of ‘ ‘the parties 
had refused aitogether to comply with his engagement ; anil a Court of 
Equity will, in the exercise of its acknowledged jurisdiction, afford relief 
as well in one case as in the other, by compelling the delinquent party 
fully to perform his agreement, according to the terms of it, and the man- 
ifest intention of the parties. ’So if the mistake exist not in the instru- 
ment itself, which is intended to give effect to the agreement, but in the 
agreement itself, if it clearly proved to have been the result of some ma- 
terial fact, a court of equity will, in general, grant relief, according to the 
nature of the particular case in which it is sought.” And to this extent 
we are prepared unhesitatingly to go in the present case. Taking the 
statements of the bill as true, and the motion to dissolve the injunction 
for the want of equity, like a general demurrer, admits them to be true, 
we ask, does the instrument on the minutes of the court, and which, it 
does not : appear was ever seen by Rogers, carry into effect the agree- 
ment of the parties? On the contrary, is it not manifest that one of its 
most important provisions was omitted by want of skill in the draftsman, 
surprise, or some other cause ? And would it not be contrary to the first 
principles of justice, to permit the re presentatives of Ligon to enjoy the 
full benefit which they derived from it, and refuse relief to Rogers ? 
And that, too, when in his amended bill, he plainly and positively alleges 
that the part left out, was a portion of the contract attempted to be put 
in writing, that it oualit to have been incorporated therein, and was 
omitted by mistake ; and the complainant prays to have the instrument 
reformed according to the true intent and meaning of the parties? It is 
the unanimous opinion of the court, that the court ‘below committed error 
in adjudging these allegations insufficient to entitle the complainant to the 
answers of the defendants, and a decree in conformity with the nature of 
his case, and to have the injunction in the mean time retained. 

As to the third ground, we are clear that, without disturbing the writ- 
ten instrument, there was enough in the bill to have authorized and re- 
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quired the injunction to be retained. A judgment was obtained against 
the estate of Hargrove and Rogers for $1,500. Rogers, by the declara- 
tion of Hargrove, under his own hand, as well as by law, (Prin. Dig. 
734, 740 ; 2 Stewart’s Rep. 160,) stands in the attitude of security only 
to the debt: an execution issues, is levied on the property of the princi- 
pal, more than sufficient to satisfy it, nothing is done to prevent the sale, 
when Solomon, with a full knowledge that the estate of Hargrove was 
primarily liable, purchases the whole thereof, of the value of $30,000, 
under some pretended claim as it is alleged, takes the control of the fi. 
fa., dismisses the levy, and has it relevied upon the goods of Rogers, and 
that too, as it is charged, after he, or the representatives of Hargrove, had 
discharged the demand ; and all this done fraudulently, and under a com- 
bination to oppress Rogers, by coercing the money out of him, contrary 
to the explicit acknowledgment of his co-defendant, when in life, that he 
alone was responsible. We will not characterize such conduct by brand- 
ing it as flagrantly unjust, or extremely culpable; we think, however, 
that it would strike the dullest apprehension at a glance, that it re- 
quired to be vindicated, or at least explained, by the defendants, in their 
answers ; and instead of assailing the equity of the bill, the wiser course, 
perhaps, would have been to have met these grave charges by a total 
denial of them, provided they were unfounded. We do not sit here, 
however, to give advice, but to do justice to these litigants. 

It is, therefore, ordered and adjudged by the court, that the bill, as 
amended, contains matter good and sufficient in law to entitle the com- 
plainant to the answers of the defendants; and it is further ordered that 
the injunction be reinstated. 































No.6.—Joun H. Lumpkin and Westey Suropsuire, et al., plaintiffs 
in error, vs. THomas H. Jones, defendant in error. 










By the 13th section of the charter of the Western Bank of Georgia, it is declared : 
“The said corporation shall not at any time suspend or refuse payment in gold or 
silver of any of its notes, bills or obligations; and if the said corporation shall at 
any time refuse or neglect to pay on demand any bill, note or obligation issued by 
the corporation, according to the contract, promise or understanding, the charter 
hereby granted shall be forfeited,’ &c. And by the 20th section of the charter, it 
is provided, that ‘¢ all transfers of stock in said bank shall be wholly veid if made 
within six months previous to the failure of said bank,” &c. A refusal, therefore, 
of the bank to redeem its notes, bills, obligations, &c., was such a fatlure, in the 
contemplation of the charter, as to make void all transfers of stock made within six 
months previous to such refusal, and to render the stockholders, so transferring, 
liable for the debts of the institution, notwithstanding such transfer, It was not 
necessary that the insolvency of the bank should have been judicially ascertained 
to establish the fact of a failure, within the meaning and intention of the Legisla- 
ture. 

Though the temporary suspension of specie payments in the year 1828 was in the 
meaning of the charter a failure of the bank, yet asubsequent resumption—in pur- 
suance of the Act of 1Sth December, 1840, which was intended to relieve the sus- 
pended banks from the liabilities they had incurred under their charters, on account 
of their failure to redeem their liabilities in gold and silyer—cured that failure, so 

as to affect the rights of the parties in the sale of stock. 
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_ This was an action of Assumpsit, tried before Judge Wricut, in the 
Superior Court of the county of Floyd. 


It was predicated upon a note of hand for $892 50, dated March 11, 
1841, due six months thereafter, payable to defendant in error, and sub- 
scribed by one Robert Ware, and the plaintiffs in error, John H. Lump- 
kin and Wesley Shropshire. Ware having died, Lumpkin and Shrop- 
shire were the only parties originally sued. At October Term, 1843, of 
the court below, a verdict was rendered against them, from which they 
appealed, giving Thomas Treadaway, the other plaintiff in error, as their 
security on appeal. Several pleas were filed by the plaintiffs in error, 
alleging that the note sued on, was given for shares of bank stock in the 
Western Bank of Georgia, and that the bank suspended specie payments 
and failed within six months after the transfer of the stock and the giving 
of the note; and that the contract upon the said transfer of stock and 
the giving of said note was, therefore, void. Also, failure of considera- 
tion, &c. 

At the January Term, 1845, of the court below, the case came on for trial, 
when the note sued on was introduced, and read in evidence to the jury. 
It was then proven on the part of the plaintiffs in error, by the deposi- 
tions of Thomas Pullum, that the note sued on was given for bank stock 
of the Western Bank of Georgia; that it was made on the 11th of March, 
1841, and the transfer of the stock was made on the books of the bank 
on the same day ; that the said bank, (at the time of taking his answers,) 
was insolvent, and utterly unable to meet its liabilities or redeem its bills ; 
that it suspended the payment of its bills and liabilities on the 31st of 
August, in the year above mentioned, and has not resumed the payment 
of its bills or liabilities since that time ; that witness held the offices of 
clerk and book-keeper in said bank from January, 1840, till the latter 
part of the year 1843. 

Thomas C. Hackett testified that the defendant in error admitted to 
him that the note sued on was given for bank stock of the Western Bank 
of Georgia. 

The defendant in error then proposed to prove that the said bank 
had suspended specie payments in the year 1838; to which it was ob- 
jected by counsel for the plaintiffs in error, that the proposed testimony 
was not rebutting, and that proof of a preceding suspension could not 
affect the failure of the bank, which had been proven to have taken 
place on the 31st of August, 1841; which objection the court below over- 
ruled, and admitted the testimony. The plaintiffs in error excepted. 

It was proved by a witness that about the last of August, 1841, he had 
a twenty dollar bill of its money, and that the bank did not pay specie to 
him, though demanded ; and by another witness the suspension in 1838 
was proved. On the part of the plaintiffs in error, it was then proved 
that frequent draws upon the hank for considerable sums of money were 
made during the spring and summer of 1841, all of which were honored, 
until about the last of August of that year. 

Whereupon the cause was argued in the court below, before the jury ; 
and the presiding Judge (Wricur) charged that, by the thirteenth section 
of the Act incorporating the Western Bank of Georgia, which declared 
the charter forfeited upon the suspension of specie payments, it was ascer- 
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tained what should amount to a failure of the bank. That the suspension of 
specie payments in the year 1838 was a failure of the bank: that no subse- 
quent resumption could cure that failure, so as to affect the rights of these 
parties ; and that there could be but one failure to affect the sale of stdek. 
To which charge of the court below, the plaintiffs in error excepted. 
After the charge, and while the jury were retiring, the attention of the 
court was called to the Act of 1840 to compel the several banks of this 
State to resume payment of their liabilities in specie, and to provide for 
the forfeiture of the charters of such as might refuse, but the judge 
below declined charging further: which was also excepted to. 

The plaintiffs assigned for error :— 

Ist. That the testimony admitted for the plaintiff below as to the fact of 
the suspension of the bank in 1838, was not rebutting to the testimony 
previously given by the defendants below, of a suspension and failure in 
1841 ; and that the judge erred in admitting such testimony. 

2d. That the judge erred in charging the jury that the temporary sus- 
pension in 1838 was within the meaning of the charter a failure of the 
bank, and that no subsequent resumption could cure that failure, so as to 
affect any subsequent sale of stock. 

3d. That the judge erred in not charging the jury as to the operation of 
the act of 1840, requiring the banks to resume specie payments. 


A. D. SHAcKLEForD, for plaintiffs in error, cited Charter of the Western Bank of 
Georgia, Prince’s Dig. Pamphlet of acts of 1840, page 27. The People, vs. The 
Bank of Niagara, 6 Cowen, 209. The People, vs. The Bank of Hudson, 6 
Cowen, 217. Terrett et al., vs. Taylor et al., 9 Cranch, 50. 

J. A. Jones, for the defendant in error, cited Prince’s Dig. 130, 131, sec. 13, 19, 20, 
Western Bank Charter, and contended that if the refusal to pay specie on the 31st of 
August, 1841, was such a failure as avoided the transfer of stock made within six 
months before such refusal, then the refusal to pay in 1835 amounted to such failure, 
if it did not, then there was no proof of failure at any time. That it not appearing 
by the record that the act of i840 had been relied on in the court below by the plain- 
tiffs in error, and the court’s attention not being called to it until the jury were retir- 
ing, it was then too late, and the court committed no error in refusing to charge the 
jury further. 

Wm. Martin, also for defendant in error, contended :— 

1. A failure of the bank, as named in the 20th section, is a refusal to perform any 
of the duties named in the 13th section of the charter. 

2. That if the above view was incorrect, no failure had occurred at any time, as 
the refusal to pay specie in 1841 was the only failure insisted on. 

3. If a refusal to pay in 1841 was a failure, the refusal in 1838 was equally a failure. 

4, The act of 1840 by its caption prohibited the construction that it was a grant of 
any new privilege :—its object was to compel a resumption, and to punish a non-com- 

yliance, 

; 5. If the act of 1840 be construed as a pardoning statute, the same was on condition 
of aresumption of specie payments on the Ist of February, 1841. And the judge 
below did not err in charging the jury that the refusal to pay in 1838 was a failure of 
the bank, as there was no evidence of a resumption on the Ist of February, 1841. The 
resumption proved, as appears from the evidence on the trial below, was after the 
date of the note, and sale of the stock. 


J. W. Hoover, for plaintiffs in error, in reply was stopped by the 
court. 

Judge Lumexin declined presiding in this case, in consequence of one 
of the plaintiffs in error being a relative. Judges Warner and Nisbet being 
on the bench, after hearing argument, Judge Warner delivered the 
opinion of the court. 
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It is alleged on the part of the plaintiffs in error that the court below 
erred, in admitting testimony going to show a suspension of specie pay- 
ments by the bank in the year 1838. ‘The plaintiffs in error relied on 
the fact that the bank refused to pay specie in the year 1841, as good 
ground of defence in the court below, by virtue of the 20th section of 
the Act incorporating the Western Bank of Georgia, ( Prince’s Dig. 131,) 
which declares ‘* All transfers of stock in said bank shall be wholly void, 
if made within six months previous to the failure of said bank, &c.” 
The plaintiffs in error insisted the note sued on was given for bank stock, 
within six months previous to the suspension of specie payments by the 
bank in the year 1841. The defendant in error offers evidence to prove 
the bank suspended specie payments in the year 1838—more than six 
months before the note was given, which evidence in our opinion was 
properly admitted in the court below, for the reason, if there was a failure 
of the bank in 1838, then the note sued on was not given for bank-stock 
within six months previous to the failure of the Western Bank of Geor- 
gia, as contemplated by its charter. 

The second ground of error assigned is to the charge of the court. 
The court below charged the jury ‘the temporary suspension of specie 
payments by the bank in P838 was within the meaning of the charter, a 
failure of the bank, and that no subsequent resumption could cure that 
failure, so as to affect any subsequent sale of stock.” 

The charge of the court involves the question as to what is.to be con- 
sidered a failure of the bank within the meaning of its charter. By the 
13th section of the charter, it is declared, ‘¢’The said corporation shall not 
at any time suspend or refuse payments in gold or silver, of any of its 
notes, bills or obligations, and if the said corporation shall at any time re- 
fuse or neglect to pay on demand, any note, bill or obligation, issued by 
the corporation, according to the contract, promise, or understanding 
therein expressed, the charter hereby granted shall be forfeited, &c.” 

By the charter of the Western Bank of Georgia, important privileges 
are granted to the stockholders, in return for which certain duties are im- 
posed ; one of paramount interest to the public is, that payment of the 
notes, bills, or obligations of the bank, shall be made on demand in gold 
or silver. The 20th section of the charter provides, “all transfers of 
stock in said bank shall be wholly void, if made within six months pre- 
vious to the failure of said bank, but that said stockholders so transferring, 
shall be deemed, and held liable for the debts of the institution notwithstand- 
ing such transfer.”’ [t was said on the argument of thiscause, the bank could 
not be considered as having failed, until it had been judicially ascertained 
it was insolvent. Without pretending to say the bank was insolvent, or 
that its charter was forfeited by its refusal to pay its bills in gold or 
silver on demand, without judicial investigation; we are of the opinion, 
such refusal was a gross violation of duty on the part of the bank; and 
was such a failure to accomplish the objects contemplated by the charter, 
as to make void all transfers of stock made within six months pre- 
vious to such refusal or failure to redeem its bills in gold or silver— 
and that the stockholders transferring their stock, after such failure or re- 
fusal of the bank to redeem its bills, according to the express terms of 
the 13th section of the charter, would be liable for the debts of the in- 
stitution. We place our decision on the obvious intention and mean- 
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ing of the Legislature, as gathered from the different sections of the char- 
ter itself, and are of opinion there was no error in that portion of the 
charge of the court, “that the temporary suspension of specie payments 
in the year 1838, was within the meaning of the charter a failure of the 
bank.” 

But when we take into consideration the intention of the Legislature, 
jn the passage of the Act of 18th Dec. 1840, (Hotchkiss Dig. 362) as 
well as the effect of it, extending the time to such of the banks as 
theretofore had suspended specie payments until the Ist of February, 
1841, to redeem their liabilities in gold and silver, we are of the opinion 
the court below committed error in that part of the charge in which the 
jury were told, ‘no subsequent resumption could cure that failure, (the 
failure in 1838,) so as to affect any subsequent sale of stock. 

The Act of the 18th Dec., 1840, was intended to relieve the suspended 
banks from the liabilities which they had incurred under their charters, 
on account of their failure to redeem their liabilities in gold and 
silver; and this view of the question is strengthened by the Act of 
10th Dec., 1841, which authorizes the governor to arrest the judicial 
proceedings against certain banks which had been instituted under the 
provisions of the Act of 1840; provided such banks should redeem their 
liabilities in specie, by the first day of January then next.—Hotchkiss 363. 
If then the Western Bank of Georgia did, in accordance with the pro- 
visions of the Act of 18th Dec. 1840, redeem its liabilities in gold and 
silver, such redemption, or resumption on the part of the bank, in the 
opinion of the court, did cure the temporary suspension by the bank, in 
the year 1838—so as to affect the rights of the parties in the sale of 
stock. The note sued on bears date 11th March, 1841, and consequent- 
ly the bank stock was transferred subseqent to the Act of 18th Dec., 
1840. Whether the bank redeemed its liabilities in specie on the first 
day of February 1841, or not, this court expresses no opinion. All we 
intend to say is,—in our judgment, taking into view the Act of 1840, the 
court below erred in charging the jury, “that no subsequent resumption 
could cure the failure of the bank to redeem its liabilities in gold and 
silver in 1838, so as to affect any subsequent sale of stock.” Let a new 
trial be granted. 
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No. 7.—Gasriet Harrison and Richarp W. Wricut, administrators 
of Epmunp Butts, deceased, plaintiffs in error vs. Joen WALKER, de- 
fendant in error. 


‘* Legis posteriores priores contrarias abrogant.” When the provisions of a later 
statute are opposed to those of an earlier, the last mentioned must be considered as 
repealed. 

When there are different statutes in pari materia, though made at different times, or 
even expired, and not referring to each other, they shall be taken and construed 
together as one system, and as explanatory of each other. 

A statute repealing a former statute, being itself repealed, the first statute is revived. 

The Act of June, 1806, providing that when any action shall be instituted within 
time and the plaintiff be nonsuited, or shall discontinue the same, after the time of 
limitation is expired, he shall be permitted to renew his action within six months 
thereafter, once only and not after, has been repealed. 


This was a suit in equity brought in the Superior Court of the county 
of Putnam, for the purpose of recovering back usury from the defendant 
in error alleged to have been paid by complainants’ intestate, while in 
life. The defendant answered the bili, and also pleaded specially the 
statute of limitations. 

The case came up for trial in the court below at March Term, 1846, 
before Judge Merriweruer, and the bill, answer and plea having been 
read, the counsel for the complainants tendered in evidence the record of 
a former suit between the same parties, and for the same cause of action 
which had been commenced within time and afterwards dismissed, by 
which record it appeared that the present suit in equity was commenced 
within six months after the dismissal of the former suit. 

The defendant’s counsel objected to the evidence upon the ground that 
it did not tend to relieve the complainants from the bar of the statute of 
limitations :—W hereupon the judge of the court below sustained the objec- 
tion, upon the ground that the act of June, 1806, under which the com- 
plainants relied, had been repealed,—and that the recommencement of a 
suit within six months from its dismissal, was not within the saving of the 
statute of limitations of force in this State. To which decision and judg- 
ment of the court below the complainants’ counsel excepted, and assign 
for error. 

Ist. That the court erred in rejecting the record of the proceedings in a 
former suit between the same parties, inrelation to the same cause of 
action on the grounds stated. 

2d. The court erred in deciding that an act passed on the 26th of June, 
1806, authorizing the commencement of one, within six months after the 
dismissal of a former action for the same cause, notwithstanding the 
statute of limitations might have run against said cause of action, was re- 
pealed, and that therefore complainants’ right of action was barred by the 
statute of limitations. 


F. H. Cone, for plaintiffs in error. 


The only question on this Bill of Exceptions is whether the Act of Limitations, passed 
in June, 1806, is repealed by the Act of December, 186. 
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The Act of 1805 (Clayton, 269) repeals the Act of 1767, and is a general Statute of 
Limitations. The Act of June, 1806, (Clayton, 203,) authorizes writs to be com- 
menced once, in six months after the nonsuit or discontinuance, and repeals that 
part of the 2d section of the Act of 1805 that prohibited it. It also repeals the 5th 
section of the Act of 1805, that repealed the Act of 1767. The Act of December, 
1806, revives the Act of 1767, and repeals all Acts that militate against the intent 
and meaning of that Act, (Clayton Dig. 344.) The simple question, then, is, does 
the Act of June, 1806, militate against the Act of December, 1806? At common law, 
when a prior statute is repealed by a subsequent one, the repeal of the subsequent 
statute revives the first statute, (Tucker's Com., vol. 1, p. 16; 7 Cowen, 526.) If 
there are two affirmative statutes, (as in this case,) and they do not necessarily con- 
flict, they must both stand, as repeals by implication are not favored, (2 Washing- 
ton’s Rep., 299; 9 Cowen. 437; 4 Coke's Rep., 63; Dyer, 343; 6 Modern, 287 ; 
14 Petersdorf, 516.) 


Harneman for Defendant in Error. 
By the court—Niszet, Judge. 


To a bill brought by the plaintiffs in error, in Putnam Superior Court, 
the defendant, having answered, also plead the Statute of limitations ; to 
which plea the plaintiffs in error replied the commencement of a former 
suit, for the same cause of action, before the Statute Bar had attached, 
between the same parties, its dismissal, and the suing out of their present 
bill within six months from the dismissal of the first suit. The plaintiffs 
in error contended that the Act of June, 1806, which authorized a plain- 
tiff having brought suit within time, which suit was nonsuited or discon- 
tinued, to sue again within six months from such discontinuance or non- 
suit, and thus avoid the Statute Bar, was still unrepealed, and of force in 
Georgia. Whereas the defendant in error contended the Act of June, 
1806, was repealed. The question was made in the court below, upon a 
demurrer to evidence, the judge then determining that the Act referred to 
was repealed. Upon that decision the error complained of is founded, and 
this court is now called upon to decide whether the Act of June, 1806, is 
still of force in Georgia. The Act of the Legislature passed in 1767 em- 
braces the main body of our Law prescribing the different terms of limita- 
tion. Jt has been once repealed, and in some particulars modified, but is 
at this day of force in most of its provisions. It defines the terms of years 
which shall bar personal actions, and among these (an action on the case) 
is the action first instituted between the parties now before this court. 
The Act declares that this form of action shall be commenced within four 
years after the cause of action arises, and not after. It farther provides 
that in case of reversal, or arrest of judgment, rendered for the plaintiff—or 
in case of the defendant’s outlawry, and reversal of such outlawry—the 
party plaintiff, his heirs, executors or administrators, as the case may re- 
quire, may commence a new action, or suit, from time to time, within a 
year after such judgment reversed or arrested, or outlawry reversed. And 
these, so far as this action and all other personal actions are concerned, 
are the only exceptions to, or qualifications of, the limitations which the 
Act of 1767 enacts These provisions of that Act are necessary to be 
borne in mind in order to a fair understanding of this opinion. (For the 
Act of 1767 see Prince, 575.) The Act of 1767 was repealed by the 5th 
section of the Act of 1805, which latter Act made some alterations in the 
law of limitations. Reference to this last named Act is not important, 
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otherwise than in so far as it is part of the legislation of our State upon this 
subject, the history of which it is desirable here to trace. The 5th sec- 
tion of the Act of 1805, which repeals the Act of 1767, was itself repealed 
by the Act of June, 1806, which last repealing act revived, without limita- 
tion or restriction, the Act of 1767. Not only so, but in the Act of June, 
1806, the Act of 1767 is declared to be in full force, as to “ all actions, 
and causes of actions, which originated under it.”? A: statute repealing a 
former statute being itself repealed, the first statute is revived. It is in 
this Act of June, 1806, that the provision is found under which the plain- 
tiff, in the action below, sought to resist the statute of limitations. And 
it is, as to this Act, that the controversy arises. That provision is in the 
words following, to wit: ‘¢ That when any action shall be instituted within 
the time limited in the said recited act, and the plaintiff be nonsuited, or 
shall discontinue the same after the time of limitation is expired, that he 
shall be permitted to renew his action within six months thereafter, for 
one tinfe only, and not after; and so much of the 2d section of said Act 
as is repugnant thereto be and the same is hereby repealed.” This Act 
(June, 1806) does two things: first, it gives to plaintiffs the right, in case 
of discontinuance or nonsuit of actions instituted within the time limited 
by the Act of 1805, to renew their suits within six months after the dis- 
continuance or nonsuit. And by this Act there is no doubt but that by 
such renewal the statute bar would be avuided. The other thing effected 
by it is a revival of the Act of 1767. Now, inasmuch as the Act of 1767 
is revived by the Act of June, 1806, and made the law of the land; and 
inasmuch as this Act of June, 1806, contains also a provision (the provi- 
sion above recited) not found in, and (as is alleged) inconsistent with, the 
Act of 1767, therefore the new provision is claimed by counsel for the 
defendant in error to be a nullity, and of course not now of force. The 
court does not admit the conclusiveness of this reasoning; and did the 
legislation upon this subject stop here, it could not arrive at the conclusion 
upon this subject to which it has arrived. We do not believe that the 
provision recited is repugnant to the Act of 1767, which is revived ; it is 
only in addition to that Act. The Legislature must have intended to re- 
vive the Act of 1767, and, at the same time, give to plaintiffs a right 
which, under that Act, they did not possess. The revival of an Act, and 
a distinct enactment in relation to the subject matter of the revived Act, 
being found in the same statute, makes the construction less difficult. In 
the construction of a statute, it is the duty of the court, if possible, to give 
effect to each of its enactments. All the legal presumptions are against 
an intended conflict of provisions in the same Act. It would be a reflec- 
tion upon the Legislature to suppose that they perversely intended a con- 
flict, or were, from ignorance, incapable of preventing it. Thus, then, in 
December, 1806, the Act of 1767 stood revived, and with the additional 
enactment of June, 1806, was the law of the land. At this time the Le- 
gislature seems to have made a careful revision of the statutes of limita- 
tion, and, by the Act of 8th December, 1806, in express enacting words, 
declared the Act of 1767 to be revived, and in full force and operation, from 
the first day of February, 1793. That Act was already, as we have seen, 
in force, and why now, with such careful particularity, again revive it, it 
is difficult to see—unless the Legislature intended to set it up, independ- 
ently of all adjuncts and accessory enactments, as the law of limitations. 
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The Act of December, 1806, is entitled an Act “to revise and continue 
in force” the Act of 1767. It in so many words declares it to be “ in full 
force and operation ;” and not stopping here, in a distinct enacting clause, 
declares that “all acts, or parts of acts, which militate against the intent 
and meaning of this Act, be and the same are hereby repealed.”? The 
revival of the Act of ’67, and the repeal of all acts militating against the 
intent and meaning of the Act of December, 1806, is not left to implication, 
or attained by the application of auxiliary canons of construction. These 
things are expressly done. This act farther does itself create some 
exceptions to the general operation of the limitations of the law of 767, 
among which are not to be found the exceptions created by the act of 
June, 1806. Now we are constrained to assume that by the act of De- 
cember, 1806, ‘the intent and meaning” of the legislature-was, so far as 
personal actions are concerned, to make the Act of ’67, and the excep- 
tions contained in the Act of December, 1806, amendatory thereto, the 
law of the State, excluding all other provisions, laws and parts of laws, 
militating against that intent. We must believe the legislature had 
under review all previous legislation upon this subject, and particularly 
the important provision of June, 1806. If it was the intention of the 
legislature to retain that Act, they would have excepted it from the 
sweeping repealing clause of December, 1806. This repealing clause is 
independent, and relates to all repugnant laws, and must be construed to 
abrogate every previous act, in conflict with the then meaning and intent 
of the legislature. If we are right as to what was the intent and meaning 
of the legislature, then it only remains to inquire whether the Act of 
June, 1806, does, in fact, militate against that intent andmeaning. To 
test this, it seems to us sufficient to say, that by the Act of June, 1806, 
giving to plaintiffs the right to renew their suits within six months after @ 
the nonsuit or discontinuance of suits commenced within time, such 
plaintiffs are entitled to a privilege, which they cannot exercise under the 
Act of ’67 and the Act of December, 1806. If the law of June, 1806, 
is retained, then the law of limitations is essentially different in Georgia 
from the same law as fixed by the legislature in December, 1806. It 
does not matter whether that difference is created by addition or altera- 
tion; if there be a difference, it militates against the latest declared will 
of the legislature. In the construction of all these acts, the court has 
applied the rule as laid down by Lord Mansfield in the case of Rez vs. 

‘oxdale et al.,in 1 Burrows 447, to wit: ‘‘ When there are different 
statutes ‘in pari materia,’ though made at different times, or even expired 
and not referring to each other, they shall be taken and construed together 
as one system, and explanatory of each other.” By this rule it has 
labored to harmonize the jarring mass of legislation upon this subject, and 
to retain the act of June, 1806, but has labored in vain ; for it does 
not hesitate to say that that act is necessary to justice, and peculiarly 
beneficial. The court, not being at liberty to yield to arguments, “ ab 
inconvenienti,” it being its duty to declare, and not to give, the law, is 
compelled to yield to the rule, ‘“‘ Leges posteriores priores contrarias abro- 
gant,” and to hold the act of June, 1806, is repealed. 


Judgment of the court below affirmed. 
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No. 8.—Joun A. CAMERON ct al. vs. The Justices of the Inferior 
Court of Richmond County, for the use, &c. 


Co-Executors and Administrators. 


Co-executors and Administrators are, in the eye of the law, considered as but one 
person, for many purposes: and the acts of one will be considered as the acts of all, 
in reference to the administration of the assets. But one co-executor or adminis- 
trator cannot be made chargeable with the devastavit of his companicn, where he 
has not, in any manner, contributed thereto. 


No recovery can be had upon an administration-bond against the securities, at the suit 
of a creditor, until a devastavit against the administrator is first established accord- 
ing tolaw. The liability of the securities is an ultimate liability, not primary. 


This was an action of debt upon the administration-bond of Philip H. 
Mantz and John A. Cameron, administrators of James Leverich, deceased, 
and others, their securities, alleging a joint devastavit by both of the ad- 
ministrators, and was brought by the defendants in error, for the use of 
Luther Roll, in the Superior court of the county of Richmond, and came 
up for trial before Judge Gamble, at the January Term, 1846. The 
defendants in error set forth as their cause of action, two several judg- 
ments, one of which had been recovered against Mantz alone, and the 
other against both of the administrators jointly, upon causes of action ex- 
isting against their intestate, at the time of his death, from which judg- 
ments writs of feri facias had been issued, and returned “ nulla bona.” 
Upon the trial, the records of these respective recoveries were given in 
evidence, to prove a devasiavil by the administrators, so as to charge them 
and their securities de bonis propriis. 

Under this state of facts, the plaintiff in error, Cameron, by bis counsel, 
contended that neither he nor the other defendants were liable in this 
action for the amount of the judgment against Mantz alone, as adminis- 
trator. 

The Judge of the Court below charged the jury that the defendants 
below (Cameron and the securities), were liable for the amount of said 
judgment, and a verdict was rendered accordingly. To which charge 
and decision of the presiding Judge Cameron excepted. And now, in 
the Supreme Court, the plaintiffs in error, by their counsel, assign as 
grounds of error, committed on the trial of the cause in the court below, 

Ist. That there was no legal evidence of the said Cameron having com- 
mitted a devastavit in the administration of the estate of James Leverich. 

2d. That neither he nor his securities ought to be held liable to the 
plaintiffs below, until after a judgment against him as administrator. 


A. J. Mitcer, for the plaintiffs in error. 

One administrator is not liable for the devastavit of the other.—Toller on Exors. 
420 ; 11 Johns. Rep. 16 ; 2 Ves. Sen. Rep. 267. An administrator, or his securities, 
cannot be made liable, de bonis propriis, until after judgment against him, in his 
representative capacity, and a return of ** nudla bona” on the execution.—2 Porter’s 
Rep. 538. Even supposing one administrator liable for the other, there is no evi- 
dence of a joint devastavit, as alleged by the plaintifis below. 


Wn. T. Goutp for defendants in error. 
Administrators, however many, are one person in law.— Toller, 37, 243, 359. 
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One bond | is : given n for both, a and nd each : is liable for the acts of the other as surety, if 
in no other way. 

The original recovery here, was against one administrator only, though both were 
sued, one not served: but it made him liable for assets in his hands to be adminis- 
tered. ‘Those assets are not to be found by the sheriff. The administrator then, 
and his sureties, are liable on the bond. If we cannot recover against all, we can 
recover against none. The rule contended for would make administrators’ bonds 
valueless; for the absence of one from the State, so that he could not be served 
with process in an original suit, would prevent all remedy against the other, or 
the sureties, 


By the Court—W arner, Judge. ' 

This action was instituted , upon an administrator’s bond, against Philip 
Mantz and John A. Cameron, administrators of James Leverich deceased, 
and their securities, alleging a joint devastavit by the administrators. To 
prove such joint devastavit, a judgment was offered in evidence, and ad- 
mitted in the court below, obtained against Mantz alone, as the admin- 
istrater of Leverich, together with an execution which issued thereon, 
and a return of nulla bona, by the sheriff. The error assigned is, that 
the court below held this judgment against Mantz alone was evidence 
to authorize a recovery against both defendants and their securities, on 
their administration bond, for the amount of the judgment. The plaintiffs 
allege a joint devastavit against both administrators. Does a judgment 
against one of them establish the affirmative of the issue? We think 
not. The allegation is, that the defendants as administrators wasted 
and eloigned the assets of Leverich. The evidence is, that Mantz wasted 
and eloigned such portion thereof as came into his hands; but one ex- 
ecutor, or administrator, is not liable for the devastavit of his co-executor, 
or administrator, unless he has contributed, in some way, to the devasta- 
vit of his companion.—Toller’s law of Executors, 430; Douglass vs. 
Satterlee, 11 Jehns. Rep. 16. It was contended in behalf of the defen- 
dants in error, that in the eye of the law, co-executors and administra- 
tors are considered as but one person. ‘This position is a correct one 
for many purposes, and the acts of one will be considered the acts of all, 
in reference to the administration of the assets; but we think it is well 
established, both by reason and authority, one co-executor, or adminis- 
trator, cannot be made chargeable with the devastavit of his companions, 
when he has not, in any manner, contributed thereto. It was also urged 
on the argument of this case, inasmuch as the suit was on the bond, and 
all the defendants parties to it, they were all sureties for each other, 
and the plaintiff was entitled to recover. The answer to this argument 
is, that the plaintiff was not entitled to recover on the bond, in the court 
below, until he first established a devastavit against the administrators, 
according to law—and having alleged a joint devastavit against both of 
them, in his declaration, he was bound to prove such joint devastavit on 
the trial, which he failed to do. The judgment against Mantz alone, 
with the return of nulla bona on the fi. fa. issued thereon, may have been 
sufficient evidence to charge Mantz with a devastavit ; but it certainly 
furnished no evidence of a devastavit by Cameron. The liability of the 
securities to an administrator’s bond is not primary, it is an ultimate lia- 
bility ; and the following cases decide, that suit cannot be maintained on 
the bond, until a devastavit has first been established against the admin- 
istrator according to law.—Jones vs. Anderson, 4 McCord’s Rep. 113 ; 
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Braxton vs. Winslow, &c., 1 Washington’s Virginia Rep. 31; Call vs. 
Ruffin, 1 Call’s Rep. 333; Gordon’s Administrators vs. Frederick, | 
Munford’s Rep. 1; Faulk vs. The Judge of the County Court of Monroe, 
2 Porter’s Rep. 538. 

We are therefore of the opinion, the court below committed error, in 
deciding the plaintiff below was entitled to recover the amount of the 
judgment rendered against Mantz alone. Let the judgment below be 
reversed, and a new trial granted. 





No. 9.—Tue Greoreia InsuRANCE AND Trust Company, Plaintiffs 
in Error, vs. James S. Ottver, Defendant in Error. 


The question whether a Garnishee is liable for interest upon the fund in his hands, 
or the debt owed by him, which is sought to be recovered by process of Garnish- 
ment, is not one of strict law, but of discretion, depending upon considerations of 
equity growing out of the facts and circumstances of the particular case. 


When the Garnishee resists the payment of the fund in his hands into court, or con- 
troverts his indebtedness, he will be held liable for interest. 


It is a general rule, that persons who are prevented from paying over money by pro- 
cess of the court, as Summons of Garnishment, Writs of Injunction, and the like, 
are not liable for interest. 


This was an action of Assumpsit tried before Judge Gamble in Rich- 
mond Superior Court, January Term, 1846; when the plaintiffs in error, 
who were defendants in the court below, confessed judgment for ten 
thousand dollars, with interest from 31st of March, 1845, and costs of 
suit, subject to the opinion of the court whether they were liable for in- 
terest and costs, under the following circumstances: ‘ Prior to the com- 
mencement of the suit, the plaintiffs in error had been served with sum- 
mons of garnishment in a number of attachments issued against the 
defendant in error, who was plaintiff in this cause in the court below ; 
and that subsequent to the commencement of the suit, like summons 
of garnishment was served in other attachments.” A list of the 
attachments served, with the time of service, and their amounts, was 
then set forth in the confession. It is deemed unnecessary to insert them 
here. Suffice it to say, that the attachments levied anterior to the com- 
mencement of the suit, amounted, in the aggregate, to more than the ° 
amount of the judgment confessed ; to which attachments it was consent- 
ed that the amount of the confession should be paid in the order in which 
they were served. 

The action against the plaintiffs in error was predicated upon certain 
Policies of Insurance effected upon merchandise and other property of 
the defendant in error, in Wetumpka, in the State of Alabama, against 
damage or loss by fire, and the insured property lost amounted in value 
to more than ten thousand dollars, the aggregate of the policies. Notice 
and proof of which loss was given the plaintiffs in error immediately. 


~ 
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The suit on the policies was commenced returnable to June Term, 
1845, of Richmond Superior Court ; at which Term the plaintiffs in error 
appeared by their attorney, and pleaded ‘non assumpsit,” and also a 
special plea setting forth the facts of the issuing of said attachments against 
the defendant in error, and of the service of summons of garnishment 
upon themselves, as above stated, and prayed the judgment of the court 
whether, &c. 

Whereupon the Judge below decided against the plaintiffs in error 
upon the questions submitted, because they had resisted the payment 
of defendant’s claim under the policies up to the trial Term, upon the 
ground that it was unjust, notwithstanding they contended that they were 
prevented from paying under the attachments issued. To which decision 
of the Judge below, they excepted— 

Ist. That during the pendency of the attachments against the defendant 
in error, they should not be liable for interest. ~ 

2d. That they ought not to be liable for the costs of the suit, inasmuch 
as the attachments were a bar to the same while they were pending. 


A. J. Mruxer, for Plaintiffs in Error. 


It is a general rule that a Garnishee shall not be liable for interest, in the absence 
of fraud, collusion, or neglect to give notice of the attachment to his creditor.— 
Sergeant on Attachment, 108, 166; 2 Dallas Rep. 215;1 Yeates Rep. 274; 4 
Mass. Rep.170. This case is not within any of the exceptions to the rule—nor does 
it appear that the Garnishees used the money. They held no money, but were liable 
on a contract of guaranty. The Garnishments were served before the money 
became payable; and they could at no time have been safe in paying the money 
without a judgment being entered against them in favor of the attaching creditor.— 
1 Binney’s Rep. 25; 5 Eng. C. L. Rep. 160. They ought not to be liable for the 
costs of the suit, because the attachments being first in point of time, were a bar to 
the action. 


Wma. T. Govutpn, for Defendant in Error. 


Interest, in suits on policies of insurance, is not a matter of right, but depends on the 
conduct of the parties.—3 Binn. 301. It is therefore, in some measure, discre- 
tionary with the court to allow it, or not. But in this case there is no discretion ; 
for the charter of the plaintiffs in error expressly makes them liable to pay inter- 
est, in all cases.—Prin. Dig. 410. 

In this case the defendants below were not prevented from paying this debt by the 
attachments levied. They resisted the claim ab initio-—did not answer the Garnish- 
ments—put in adefence in chief, at the first term, and the case, though then in order @ 
for trial, by their charter, (Prin. Dig. 410,) did not go to judgment till the term after. 


The presumption is, in the absence of all evidence to the contrary, that they con- 
tinued to use the money, which was due the plaintiff below. They made interest 
out of it, and ought to pay interest for it. 

The principle upon which interest is stopped, in cases of foreign attachment, is that 
the party is prevented, by act of Jaw, from paying the money to his creditor. It 
is not his fault that the payment is delayed, for he cannot help it. But where as 
in the case at bar, he resists the claim, and would not have paid it, even had no 
attachment been served, the reason for relieving him from interest does not exist. 
This principle will reconcile all the cases. See 9 Johns. 71; 10 Wend. 97; 1 
Peters C. C. 3215; 8 Pickering 267-S. 


By the Court—Lumpxin, Judge. 


The question of interest is not one of strict Jaw, but of discretion, de- 
pending upon considerations of equity, growing out of the facts and cir- 
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cumstances of each particular case.—Anonymous, 1 Johns. Rep., 315; 
Pease vs. Barber, 3 Caines Rep. 266. In the latter casé, Chancellor, 
then Chief Justice Kent, remarks, “ there may be cases in which the de- 
fendant ought to refund the principal money only, and there may be 
other cases in which he ought, ex eyuo et bono, to refund the principal 
with interest. 

The general proposition contended for by counsel for the company is 
correct, namely: that persons who are prevented from paying over mo- 
ney, by process of the court, as summons of Garnishmeut, Writs of In- 
junction and the like, are not liable for interest —2 Yeates, 280; 9 Wheat. 
Rep. 338; 4 Halst.3; 1 Peters’? Rep. 524; 2 Dall. Rep. 102 ; 1 Call 
Rep. 115. It would be unreasonabie for the law to forbid a thing be- 
ing done, and then to mulct the party in damages, in the assessment of 
interest, for not doing it; in other words, for not disobeying its own pre- 
cept. The law works no such injustice, is chargeable with no such ab- 
surdity. Indeed, the whole doctrine of interest is ‘based upon the idea that 
it is a profit, or premium, properly payable, for the use which one man 
has of the money of another ; or else it is a penalty inflicted for its 
improper detention. Now, if he cannot pay it, nor employ it, not know- 
ing when he may be called upon by the judgment of the court for its 
forthcoming, it would be oppressive in the extreme to exact interest. 
Mr. Jerrerson, as Secretary of State, put the resistance to the payment 
of interest, during the war of the Revolution, on our colonial debt, main- 
ly upon the ground that the country, for want of tillage and trade, oc- 
casioned by the misconduct of the mother-country, our creditor, had 
produced nothing, and consequently ought not to pay anything. 

But how stands the equity of the present case? Has there been no 
unjustifiable delay—no delinquency in the Insurance and Trust Compa- 
ny? Has it occupied the attitude of an innocent stakeholder of the fund 
in controversy, ready and waiting to discharge the amount due, whenever 
it should be directed to do so in behalf of the attaching creditors? And 
is it fairly to be inferred from the testimony, that the $10,000 lay idle in 
its vaults from February, 1845, when the first garnishments were served, 
up to January, 1846, when there was a confession of judgment for the 
whole amount of the policies? The fire occurred the last of January, 
1845, and the usual notice, it appears, was given immediately thereafter 
It is true, they were not compelled by their charter to pay under ninety 
days from the time of furnishing proof of the loss, and interest did not run 
against them until the expiration of that period ; still there was nothing 
to prevent them from meeting at once their liability. 

The history of this transaction, as presented by the record, is this. 
For certain reasons which appeared satisfactory to the company, no 
doubt, they early determined to dispute their responsibility. Oliver com- 
mences suit on the several policies, to June term of Richmond Superior 
Court, ensuing the fire. The attachments issuing mostly in the month 
of April preceding, were returnable to the Inferior, Superior, and Court of 
Common Pleas. None of the garnishments were ever answered by the 
company. Had the company insisted on the special plea, filed in bar of 
the plaintiff's action, to wit, the pendency of the attachments, and been 
sustained, it would have been forced to depose, either admitting or deny- 
ing its liability. In the latter event, the affidavits would have been tra- 
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versed and a trial had thereon. Jn these issues, had the company been 
convicted of the payment of the $10,000, (and it is presumable that such 
would have been the finding, from the fact that it was finally admitted to 
be owing,) interest and cost both would have been recovered. Another 
and more convenient course seems, however, to have been adopted ; that 
is, to suffer the garnishments to abide the result of the proceeding insti- 
tuted by Oliver himself against the company. That case under the 8th 
section of the charter stood for trial at the first term, June, 1845.— 
Prin. Dig., 410. At that time nothing was done; nearly six 
months had transpired, and still the company delayed payment on the 
policies. At the end of another six months it comes forward, and with- 
out contest acknowledges its indebtedness for the $10,000, with interest 
thereon from the 31st of March previously, and cost :—provided the 
court, under the circumstances, should hold it liable for interest and cost. 
Well, what are these circumstances, demands the court below, under 
which you claim exemption from interest ona contract on which it legally 
attaches ?—2 Hall Rep., 589; 23 Wend. Rep., 525; Prin. Dig., 410. 
Why, that we were garnished, and could not have paid the principal if 
we would. But, replies the judge, that looks ‘very much like an after- 
thought ; you have been strenuously resisting the recovery upon the 
ground that it was unjust. If you have been honest and in earnest in 
this matter, there never was atime when you would have paid, if you could. 
You could have discharged the demand or most of it, before the bulk 
of these garnishments were served: you could have answered these sum- 
monses almost a year ago, and tendered, or offered to tender the money 
in court.—3 J. J. Marshall Rep., 68. You could have confessed judg- 
ment to the plaintiff six. months before you did. To the reverse of all 
this, you have steadily and perseveringly denied owing him anything, 
down to the present moment :—interest has been accumulating against 
him all this while in favor of the attaching creditors. It would be cruel 
to Oliver to exonerate you from the payment of interest to him, particu- 
larly as you have not shown that you have been prejudiced by the gar- 
nishments—that you had the money ready, and that it had been rendered 
unproductive by reason of the garnishments. And as to the cost, resting, 
like the interest, in the sound discretion of the court, to be awarded upon 
full view of all the merits of the case, it would seem to be a necessary 
appendage to the confession of judgment. If the company was wrong in 
resisting the recovery, and that is admitted by the confession, the liability 
for cost would follow, of course.—2 Hen. and Munf. 589; 2 Johns. 
Chan. Rep., 166; 1 Johns. Rep. 555. And this direction as to cost 
conforms to the usual practice in similar cases.--1 Cor. (S. C.) Cases, 
357; 3 Brown’s Chancery Reports, 297; Dickens, 291; 6 Ves., 
418; 9 Ves., 107. Such was the opinion, in substance, given in the 
premises, by the circuit judge, in the exercise of the discretion which 
the law confides to him. It would require a flagrant abuse of that dis- 
cretion to warrant the interference of this court. On the contrary, we 
believe that it has been used wisely and well. 

In the case of the Delaware Insurance Company vs. Delaunie, (3 Bin. 
Rep. 265,) Tilghman, C. J., says,‘‘ Interest in all actions like the present 
is not a matter of course, but depends on the conduct of the parties. Jf 
the defendant has delayed payment improperly he is chargeable with in- 
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terest.””. The ultimate and voluntary confession of the company is a vir- 
tual and most substantial admission that the payment of these policies 
was improperly delayed from the beginning. The authority proceeds— 
“‘ If the defendant offers to pay as much as in justice he ought, and the 
plaintiff refuses to receive it, and brings an action, it would be wrong that 
the defendant should pay full interest, after being driven to the expense 
of defending himself against an unjust suit. But in the present case the 
fault does not seem to lie altogether on either side. The plaintiff insisted 
on too much, and the defendant offered too little. There was a necessity 
therefore for a suit. ‘That being the case, and there being no reason to 
suppose that the defendant had not made use of the money, we think he should 
be chargeable with interest... How much stronger than this case is the 
one under consideration? Here the defendants offered to pay nothing ; 
denied for twelve months that there was any liability. The fault is alto- 
gether on their side. There wis no necessity for a suit. Instead of there 
being no reason to suppose that the defendants had not used the money, 
there is every reason to suppose that they did, inasmuch as they resisted, 
and, we are bound to conclude, in good faith, the payment of any portion 
thereof, upon the ground that they were not liable. 

In Welling vs. Consequa, (Pet. C. C. Rep. 321,) Mr. Justice Wash- 
ington says, ‘‘ When an attachment is levied in the hands of a third per- 
son, interest is stopped till it is dissolved, because the garnishee, being 
liable to be called upon at any moment to pay the debt, it is presumed 
that he had not used it ; but when a debtor, who is also a creditor, lays 
an attachment in his own hands, there is no such necessity existing, and 
of course no presumption can arise that he had not used the money. If 
he did use it, it is but just that he should pay interest for it.” 

Can any presumption, we would ask, arise in favor of a garnishee who 
has never even answered the summons, and who knows, therefore, that he 
cannot be called upon to pay the money until the preliminary proceed- 
ings are first resorted to, which are in fact definitely postponed by agree- 
ment, or suffered to slumber, as we gather from the record, until the suit, 
at the instance of the principal creditor himself, is tried; against which 
the garnishee is defending himself, on the merits ? 

The points involved in this question are elaborately discussed and ex- 
amined in Adams et al. vs. Cordis, Trustee, &c.—S Pick. Rep. 260. 
There as here, counsel for the trustee (corresponding to the garnishee un- 
der our law) insisted that interest ought not to be recovered—the fund be- 
ing locked up—by the authority of the iaw, during the litigation. Chief 
Justice Parker says, “‘ The first and principal objection to the allowance of 
interest is, that on the service of the trustee with process, the fund is 
locked up in the hands of the trustee, so that he is prevented by law from 
paying the debt, and is not at liberty to make any use of the fund; so 
that the payment of the interest either to the principal defendant, or the 
attaching creditor, would be oppressive and unjust. The basis of the 
argument is undoubtedly sound ; and if the fact corresponded with the 
legal supposition, the conclusion would be unavoidable. But if this lock- 
ing up of the fund is merely a fiction, the trustee in truth making use of it 
all the time the matter is in suspense, to allow him the benefit of the princi- 
pal, would be to adopt the shadow for the substance. ‘To follow up the meta- 
phor used by the trustee’s counsel, the service of the writ turns the key upon 
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the fund, but the trustee keeps the key, unlocks the chest, and takes the money 
into his own hands. In such case he cannot be allowed to say, “ the fund 
was locked up, and therefore 1 will pay nothing for it.” 

Looking at this case, then, on all sides, we are satisfied, that to allow 
the Insurance and Trust Company to escape from the payment of interest, 
would be to give a legal pretext to perpetrate a wrong upon an injured 
creditor. 

The presumption is, that the service of garnishments stays the property 
in the hands of the garnishee, and the law considers that it remains. in 
statu quo, until ordered to be paid out by the judgment of the court. But 
here the counsel for the Company distinctly concedes, that the money was 
not set apart or deposited : for, says he, ‘‘ They held no money, but were 
liable upon a contract of guaranty.”’ In other words, this fund never was 
carried out, but continued mixed with the rest of their business capital. 
And if so, both reason and authority are decidedly against them. For, 
by the charter, whatever doubts might have existed at common law, the 
policy bears interest from a given date, the same as if a promissory note 
had been executed for the sum, and the interest becomes the debt as 
much as the principal after that time, and the Company is bound to pay 
it, unless the use of the money has been actually, and not fictitiously, 
hindered by legal process. 

Let the judgment of the court below be affirmed with cost. 











No. 10.—Isaac 8. Tutte, plaintiff in error, vs. RopertT WALTON, 
defendant in error. 


A by-law which asserts a lien on the stock of members of a corporation, for debts due 
the Company, is, as between the corporators themselves, valid and binding. 

A purchaser, under execution at Sheriff’s sale, of stock or shares of a corporator, with 
notice of a lien of the Company upon such stock, under a by-law of the corporation, 
for the indebtedness of such corporator to the Company, (the lien created by such 
indebtedness under the by-law, being prior in point of time, to the lien acquired 
under the judgment,) purchased only such title as was in the corporator, and no 
other ; and, therefore, was not entitled to a transfer of the stock so purchased, under 
the act of 1822, without first discharging the lien created by the corporator’s in- 
debtedness under the by-law. 


This was an action on the case, tried in the Superior Court of the county 
of Richmond, before Judge Gamble, at March Term, 1846; the facts of 
which are as follows: On the 4th of October, 1840, William Glenden- 
ning became the proprietor of twenty-five shares of bank stock of the 
Augusta Insurance and Banking Company. In the script (the evidence 
of his ownership) is the following clause: ‘* Which stock is subject to 
the payment of all debts due, or to become due, from said stockholder to the 
said Company, either as principal, security, or otherwise, and is transfera- 
ble only on the books of the Company.’ The following is one of the by- 
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laws of the corporation: ‘* Vo stockholder who may be indebted to the 
institution, as payer or endorser on any note or notes, laying over and dis- 
honored, shall be permitted to transfer his stock: the Company shall, in that 
case, be considered a creditor in possession; and such possession, and such 
dishonored note or notes, shall constitute a lien on the stock, which shall be 
held subject to the payment of such note or notes.” 

Glendenning became liable and indebted to the corporation, as endorser 
of a note for $3,500, dated January 27, 1842, and payable sixty days 
after the date, which was duly noted and protested for non-payment, and 
notice thereof given, and which is still lying over in bank dishonored. 

Subsequent to the maturity and dishonor of this note, Isaac S. Tuttle 
(the plaintiff in error) obtained a judgment against Glendenning in the 
Inferior Court of Richmond county, and in 1843, caused execution, 
issued under said judginent, to be levied upon the said twenty-five shares 
of stock, (which were then, and still continued standing upon the books 
of said company, in the name of said Glendenning,) agreeably to the 
provisions of the Act of 1822, entitled “‘ An Act to make bank and other 
stock subject to execution.” Atthe sherifi’s sale, on the 6th of June, 
1843, when the sheriff was proceeding to sell, the Augusta Insurance and 
Banking Company gave public notice of their lien upon the stock, by vir- 
tue of the by-law and script issued in conformity thereto before mention- 
ed, for the payment of the said note. The sale proceeded, and the plain- 
tiff in error (being the plaintiff in execution) became the purchaser, and 
made a demand upon the defendant in error (who was, and continued to 
be, the Secretary and Treasurer of said company, and the officer whose 
duty it was to make transfers and issue script of stock in said company ) 
for a transfer of the shares so purchased, agreeably to the above-recited 
Act ; which transfer was refused. Upon this refusal, the plaintiff in error 
brought his action on the case in the court below ; to which the defend- 
ant in error pleaded, first, the general issue ; and secondly, the lien of 
the company on the shares purchased as aforesaid as herein before set 
forth ; and the notice given at sheriff’s sale. The defendant in error con- 
fessed judgment, subject to the opinion of the court below, upon his second 
plea, which was admitted to be true in fact. The plaintiff’s counsel sub- 
sequently in the Term aforesaid, in the court below, moved for leave to 
enter judgment upon the said confession; which was refused—the de- 
fendant’s said second plea sustained, and the confession set aside. To 
which decision of the court below, the plaintiff’s counsel excepted ; and 
for specification of the errors complained of therein, assigns—- 

Ist. That the court decided that the Act, entitled “ An Act to make bank 
and other stock subject to execution,” approved 21st December, 1822, 
created only a qualified lien on bank stock. 

2d. That the court decided that a purchaser at sheriff’s sale, under the 


ia) “An Act to make Bank and other Stock subject to Execution.” (dpprored 

December 21, 1822.—Dawson’s Comp.) 

Sec, 1. “ From and after the passing of this Act, the shares or stock owned by any 
person in any of the banks, or other corporations in this State, shall be subject to be 
sold by the sheriff or his deputy under execution.” 

Sec. 2. “ When any sheriff or his deputy shall have placed in his hands any execu- 
tion against any person who owns any stock or shares in any of the banks or corpo- 
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Act of 1822, acquired no better title to bank stock, than a voluntary pur- 
chaser, anterior to that Act. 

3d. That the court decided, that because the purchaser at sheriff’s sale 
had notice of the encumbrances, liens and conditions under which Glen- 
denning held the stock sold, he therefore must take it, as it was held by 
Glendenning, subject to all the equities and rules of law to which it was 
subject in his hands. 

4th. That the court decided, there was nothing in the by-law pleaded 
by defendant, repugnant to the laws or constitution of the State of 
Georgia. 

5th. That the court decided, that said by-law was in conformity with the 
principles of equity and justice—the laws of trade and public policy. 

6th. That the court sustained the validity of said by-law. 


Jenkins, for Plaintiff in error. 


The question at Bar is reduced to a competition between the lien of the plaintiff’s 
judgment against Glendeming, under which he purchased at sheriff’s sale, and the 
lien of the By-law upon which defendant relies Per se the plaintiff’s lien is indis- 
putable. But the conflicting lien is prior in point of time, and if of equal dignity 
must have the preference. What is the character of this lien? Liens arise either by 
operation of law, or from contract. This lien is not created by statute; is unknown 
to the common law.—Angell and Ames on Corporations, 296. 

It is founded in no express contract. 

It must be supported, if at all, either by raising an implied pledge, by connecting 
the By-law with the subsequent endorsement and dishonor of the note set forth in de- 
fendant’s answer, or by giving to the By-law the force and effect of municipal law. 
The question is substantially the same. If to raise the implied contract, recourse 
must be had to the By-law as its foundation, and if that be void, then the implied 
contract must fall with it. 

The true light, however, inwhich to regard By-laws, is to consider them as acts of 
legislation, authorized by the charter, or assumed under it. The Legislature did, in 
fact, give to this corporation by charter a limited legislative power—limited first in 





rations of this State, it shall be lawful, and he is hereby required, on application of 
the plaintiff, his agent, or attorney, to endorse on said execution a levy of the number 
of shares belonging to the defendant, and after advertising the same agreeably to the 
law regulating sheriffs’ sales, shall thereafter proceed to sell the said shares or stock; 
provided always, that he shall set up one share at a time, and shall sell no more than 
i3 sufficient to satisfy the amount of executions then in his hands.” 

Sec. 3. ** When any constable shall have any execution placed in his hands against 
any person who is the owner of any shares or stock in any bank or other corporation 
in this State, it shall be lawful, and he is hereby required, on the application of the 
plaintiff, his agent or attorney, to endorse a levy on said execution or executions in 
like manner; and it shall be his duty to make returns of the same to the sheriff of 
the county in which he lives, which said sheriff shall proceed to sell as pointed out 
by the second section of this bill.” 

Sec. 4. ** When the sheriff or his deputy shall sell any shares in any bank or other 
corporation in this State, he shall give a certificate of such sale to the purchaser.” 

Sec. 5. “*The officer of the bank or other corporation, whose duty it mav be to 
make transfers of stock on the books of the bank or other corporation, shall, and he is 
hereby required to make a transfer of the stock purchased under this act, to the pur- 
chaser of the same, upon his, her, or their producing certificate or certificates to the 
said officer.” 

Sec. 6. ** Any transfer made by the defendant, of his bank or other stock, after 
judgment obtained against him or her, shall be void: Provided, that notice of the ob- 
tainment of such judgment be served on the Cashier of such principal bank, or any 
of its branches, or the proper officer of such other corporation, within twenty days 
after said judgment is obtained.” 
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its objects to the internal affairs of the corporation ; second, in its subjects to the 
members of the corporation; thirdly, to a strict conformity to the constitution and 
laws of the State, and to public policy. If within these limits it is good, otherwise 
void. 

The By-law is intended to accomplish two objects :— 

ist. To prevent a voluntary transfer of shares of the capital stock by an indebted 
corporator. 

2d. To create a lien upon such shares for the payment of the debt owed by such 
corporator. 

To the first point we cite 8 Pickering’s Rep. 90. 

But the By-law may be good for this purpose, yet bad for the second. 

No case can be found directly in point, for or against the second proposition. In 
support of the first, there are authorities. 

But for the purpose of distinguishing the two cases, he cited 6 Pickering, 324; 
10 Pickering, 454. 

We maintain that this By-law is void: 

Ist. Because it is repugnant to statutes of the State. 

2d. Because it affects the rights, and interest of strangers to the Corporation. 

3d. Because it is against public policy. 

I, It is repugnant to the Judiciary Act of 1799, Hotchkiss Dig. 597—8. And 
to the Act of 1322, (ante) which makes ‘* Bank and other stock subject to execution.” 
Hotchkiss 6041—5. The Act of 1822 settles conclusively that bank shares are personal 
property, and the legal estate in him who holds the script. 

What constitutes repugnancy ? 

Lexicographers define repugnant to mean, “‘ contrary to,” “ inconsistent with.” 

The repugnancy need not be co-extensive with the operation of the Act; may be 
total, extending to all cases ; or partial—limited to a few. 

In each case that may arise, the question guoad that case, repugnant vel non. 
Whenever it occurs the By-law must stand still—the statute must have its course. 
In the case at Bar regular proceedings were had under the statute, until the plaintiff 
arrived at the point at which the law directed that the defendant should make him a 
transfer of the shares purchased. This transfer was refused, and the provisions of 
the By-law assigned as a reason. Then the statute commands that a particular Act 
be done, and the By-law prohibits the doing of it. Either this is literally true, or 
the By-law furnishes no defence in the case. 

The mandate of the Statute is clear. The defendant’s disobedience is confessed, 
and the court is called upon to decide that the By-law furnishes a full justification for 
such disobedience. 

Then can it be held that the two are not opposed—not contrary, the one to the oth- 
er—not inconsistent, the one with the other—that the prohibitory By-law is not re- 
pugnant to the mandatory Statute ? 

Suppose that, subsequent to the act of 1822, the General Assembly had passed a 
general act in relation to banking and other monied corporations, containing the pro- 
visions of this By-law—and that this case had arisen under it. The defence must 
have been successful. But upon what principle would the court have given prece- 
dence to the supposed Statute ? Upon this only—** Leges posteriores priores contra- 
rias abrogant.” The court would have held that these statutes were both of force, 
but that where they conflicted, where they were repugnant, they must give effect to 
the Jatest expression of legislative will. Such adecision would proceed upon the 
ground of repugnancy. 

Then is not the repugnancy between the Statute andthe By-law equally clear: 
The very question is, shall the Statute or the By-law govern the case? If the for- 
mer, the plaintiff’s redress is certain—if the latter, the defendant’s immunity is equal- 
ly certain.—1 Peters C. C. R 390; 2 Green N. J. Rep. 222. 

It may be said there are liens recognized by law, as equivalent to judgment liens. 
But these are all legal liens, executed or recognized either by statute or common 
law. There the compctition is resolved by comparison of ages. But a lien compet- 
ing with a judgment lien, must be raised to the platform of law, before the latter can 
be remitted to the test of time. 

The defendant’s difficulty is, that the lien he sets up is recognized by no law, com- 
mon or statutory. The Legislature might have giventhe company such a lien by 
provision of the charter; for they may by law confer a right, incompatible with pre- 
existing law. They not having chosen to do so, the corporation can make no such 
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enactment, by reason of the express limitation upon their legislative powers contained 
in the charter which confersthem. ‘They shall make no By-law repugnant to the 
Constitution or laws of the State.” 

II. We say this By-law as against thé plaintiff is void, because he isa stranger to 
the corporation. It is acommon law principle, that except in cases of local jurisdic- 
tion given by Statute, or resulting from prescription, the By-laws of corporations 
affect only their own internal affairs, and are binding upon their members only.— 
Comyns Dig. Title By-law C.2; Angell and Ames on Corporations, 301 ; John- 
son’s Rep. 115. 

III. We say this By-law is void, because against public policy. 

ist, It generates secret liens. 

All the legislation of Georgia is in direct hostility to secret and dormant liens. 
Mortgages are required to be recorded.— Hotchkiss, 420. 

Liens of master carpenters and masons upon buildings erected by them are requir- 
ed to be recorded.— Hotchkiss, 623-5. Upon the same principle rests all of our 
legislation relative to dormant Judgments. Banks are required to publish annually 
the names of their stockholders, and the number of shares held by each.— Hotchkiss, 
360, 1. 

This publication gives credit to individual stockholders, 

Does the law intend to invite credit by publishing to the world that A B and C 
are the owners of certain valuable property, and at the same time to delude the pub- 
lic by supporting and sanctioning secret liens upon this property ?—7 Wheaton’s 
Rep. 46. 

Caukinie institutions are numerous, and their stockholders vastly more so, and ma- 
ny, very many of them, commercial men actively engaged in trade. 

If these liens become prevalent great injury must result from them. 

2d. Such liensare in restraint of trade. Whilst they improve the credit of stock- 
holders in the particular corporations of which they are members, they impair it with 
the community at large. 

3d. Such By-laws open a door to fraud, by inviting collusion between corporations 
and their members. 


A. J. Mixier, for defendant. 


The By-law relied upon by the defendant is valid.—2 Peere Williams, 207; 1 Har- 
rington’s Rep. 27; Wordsworth on Joint Stock Companies, 310; 8 Sergeant & 
Rawle, 73,83; 8 Porter’s Rep. 321. There is no repugnancy between it and the 
act of 1822. 

The Legisiature cannot be supposed to intend authorizing the sale of any more 
than the defendant’s interest in bank stock. Here the right of the company had at- 
tached, before the judgment was obtained. Glendenning could not have transferred 
the stock ; and the plaintiff, especially as he is a purchaser with notice, can have no 
greater right. Independent of the By-law, the script issued to Glendenning shows 
the condition upon which he held the stock ; and the purchaser at Sheriff’s sale must 
take it subject tothe same conditions. The lien of the company is a bar to the 
plaintiff’s action, notwithstanding the title to the shares was in Glendenning.—17 
Sergeant & Rawle, 285. 


The judges not being unanimous in their decision affirming said judg- 
ment, delivered their opinions seriatim as follows :— 


Warner, Judge. 


This case, as exhibited to the court by the record, involves the ques- 
tion, as to the validity of the By-law regulating the transfer of stock, by 
the stockholders in the Augusta Insurance and Banking Company. By 
the third section of the act incorporating said Company it is declared, the 
stockholders in said institution “‘ may make, ordain and establish such by- 
laws, rules, and regulations, as they may deem expedient and necessary to 
carry into effect the objects of the institution; provided such by-laws, 
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rules, ordinances, and regulations, be not repugnant to the laws or consti- 
tution of this State or the United States.” It is contended by the plain- 
tiff in error, the by-law mentioned in the record is repugnant to the laws 
of this State, particularly to the judiciary act of 1799, and the act of 21st 
December, 1822, making bank stock subject to execution. 1 have care- 
fully examined both these acts, and have not been able to discover any 
repugnance which would make void the by-law in question. The by- 
law declares, ‘‘ No stockholder who may be indebted to the institution, 
as payer or endorser on any note or notes laying over and dishonored, 
shall be permitted to transfer his stock. The company shall in that case 
be considered a creditor in possession, and such possessivn and such dis- 
honored note or notes, shall constitute a lien on the stock, which shall 
be held subject to the payment of such note or notes.” 

Did the charter of the Augusta Insurance and Banking Company con- 
fer the authority on the stockholders to make the by-law, and if so, is it 
a reasonable regulation, expedient and necessary to carry into effect the 
objects of the institution? By the fourth section of the charter, it is pro- 
vided the capital stock of the company shall not exceed $500,000, 
which shall be divided into shares of $100. By the sixth section of the 
charter, the company are authorized to insure property and effects, 
against loss by fire or water, and all other accidents. By the seventh 
section of the charter, the company are bound to pay all losses on pro- 
perty or other assurances made by them, within six months after the hap- 
pening thereof. By the tenth section of the charter the company are 
authorized to issue bills or notes of credit, payable to bearer, and by the 
eleventh section of the charter, all bills or notes of credit issued as afore- 
said, are to be paid on demand at the company’s office. I have referred 
to the several clauses in the charter for the purpose of showing what 
were the objects and duties imposed on the company, in order that the 
expediency or necessity of the by-law, to carry into efiect those several 
objects, might be the more apparent. I am of the opinion, the charter 
clearly conferred the authority on the company to make the by-law, and 
that it is not only reasonable, but expedient and highly necessary, to 
enable them to carry into full effect the objects contemplated by the 
Legislature. This view of the subject is sustained by authority. Where 
a charter or statute empowers a corporation to pass such by-laws as are 
necessary, the by-law to be valid need not recite that it was necessary ; 
but the necessity will be implied from the act of passing it, being in fact, 
synonymous with erpediency.”-—Angell and Ames on Corporations, 299 ; 
Stuyvesant vs. the Mayor, &c. of New York; 7 Cowen’s Rep. 606. The 
record in this case discloses the fact, there was a by-law made by the 
stockholders, which prohibited an individual stockholder who was in- 
debted to the Bank, from transferring his stock, and that such indebted- 
ness should constitute a lien on his stock for the payment thereof. The 
record also exhibits William Glendenning as a stockholder in the com- 
pany,—that on the 4th day of October, 1840, he became the proprietor of 
twenty-five shares of its capital stock ; and in the script, which was the 
evidence of his ownership, these words were inserted—t Which stock is 
subject to the payment ofall debts due, or fo become due from said stockholder 
to the said company, either as principal, security, or otherwise, and is trans- 
ferable only on the books of the company.” This By-law was obligatory, 
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and binding, as between Glendenning and the company—as between him 
and them it had all the force of a stipulated contract. 

‘‘ By-laws of a corporation obligate its members, on the ground of their 
express or implied consent to them ; nor is it an objection to a corporator’s 
being bound by a by-law, that he had no notice of it, or that he was not a 
member of the corporation at the time the by-law was passed.”—Angell 
and Ames on Corporations, 301; Stetson vs. Kempton, et al. 13; Mass- 
achusetis Rep., 282. Was this by-law, so far as the rights of Glendenning 
and the company were concerned to the twenty-five shares of stock, 
repugnant to any law of the State? If so, what law or principle of public 
policy does it violate? Being the proprietor of the stock, had he not the 
right to sell it absolutely, and if so, had he not the right to pledge it, or 
create a lien upon it, by a bona fide contract, without contravening any 
public law of the State ? 

I am now speaking of the validity of the by-law, as between Glenden- 
ning and the Company ; for if the by-law is repugnant to the constitution 
and laws of the State, it does not bind Glendenning, and he might treat it 
as a nullity, in a contest between himself and the Company; but it was 
not contended on the argument, this by-law was not binding and valid, 
as between Glendenning and the Company, and I do not doubt its validity 
—indeed the evidence of his title to the twenty-five shares of stock, re- 
cites it to be subject to the payment of all debts due, or to become due, 
by him to the Company. He became the purchaser of the stock, on the 
terms and conditions expressed in the by-law, and no other; and as be- 
tween him and the Company, it was binding and operative, according to 
its terms and stipulations. The record in this case discloses the further 
fact, that on the 31st of March, 1842, William Glendenning became in- 
debted to the Company by note in the sum of $3,500, which was duly 
noted, and protested for non-payment ; and is now, in the language of the 
by-law, ‘laying over and dishonored.” The indebtedness of Glendenning 
to the Company is admitted to be a bona fide indebtedness ; but it is 
contended such indebtedness does not create a lien in favor of the Com- 
pany under the by-law, so as to justify the defendant in refusing to 
make a transfer of the stock to the plaintiff in error, who is a purchaser 
at sheriff’s sale under a judgment obtained against Glendenning, subse- 
quent to the date of the dishonor of the note mentioned in the record. 
Assuming the by-law to be valid, as between Glendenning and the Com- 
pany, the fact of indebtedness on his part being admitted, could Glen- 
denning himself have transferred the stock, and compelled the defendant, 
as the officer of the Company, to have made a transfer on their books, 
without first discharging his indebtedness to the Company? Certainly 
not—and why? Because the by-law of the Company of which he was 
a member, declares ‘‘ No Stockholder, who may be indebted to the in- 
stitution, as payer or endorser, on any note or notes, laying over and 
dishonored, shall be permitted to transfer his stock; the Company in 
that case shall be considered a creditor in possession, and such posses- 
sion, and such dishonored note, or notes, shall constitute a lien on the 
stock, which shall be subject to the puyment of such note or notes.”’ In the 
case of Waln’s Assignees vs. The Bank of North America, 8 Sergeant 
and Rawle 89, the court say,—“ By-laws bind, because the members of 
the corporation, either individually, or by those who represent them, are 
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supposed to give their assent to them. A contract, express or implied, 
is the lien of the parties, and a law to them; provided it is not repugnant 
to the charter, or the laws of the land.”” We have seen the by-law in 
question was not repugnant to the charter of the Augusta Insurance and 
Banking Company ; and the following cases are authority to show it is 
not repugnant to the laws of the land.—Child vs. Hudson’s Bay Com- 
pany, 2 Peere Williams, 207; Waln’s Assignees vs. The Bank of North 
America before cited, 8 Sergeant and Rawle 73; McDowell vs. Bank of 
Wilmington, 1 Harrington’s Rep. 27; Cunningham vs. The Alabama 
Life Insurance and Trust Company, 4 Alabama Rep. 652. The contract 
then, as between Glendenning and the Company, as manifested by the 
law is “the lien of the parties, and a law to them.” His indebtedness to 
the Company as disclosed by the record, created a lien upon the twenty- 
five shares of stock, and the Company is a creditor in possession; the 
stock being subject to the payment of the dishonored note for $3,500. 

How far a bona fide purchaser from Glendenning of the stock, without 
notice of the lien created by the by-law, would be protected against such 
lien, it is not now necessary to decide, or how far the insertion of the 
terms, on which the stock is held by the stockholder, in the certificate 
of script (the evidence of his title) would go, by way of notice to the 
purchaser, it is unimportant to discuss at this time. I have endeavored 
to establish, both on principle and authority, there was a valid lien created 
on the stock, in favor of the Company, as against Glendenning, which 
would prevent him from transferring it without discharging the same. 
At what time the plaintiff in error obtained his judgment against Glen- 
denning, the record does not inform us, but it is stated to have been ob- 
tained subsequent to the dishonor of the note for $3,500. By the common 
law, the judgment did not create a lien on the stock of Glendenning so 
as to prevent a transfer of it. By the act of 21st December, 1822, bank 
stock is made subject to sale under execution, and I concur in the opinion 
of the presiding judge, in the court below, that the act of 1822 created 
only a qualified len on bank stock. The 6th section of the act of 1822 
declares, ‘“‘ Any transfer made by the defendant of his bank or other 
stock, after judgment obtained against him or her, shall be void. Pro- 
vided nolice of the obtainment of such judgment be served on the cashier 
of such principal bank, or any of its branches, or the proper officer of 
such other corporation within twenty days after said judgment is obtained.” 
Unless the notice be given within the time prescribed by the act, it would 
seem the defendant would have the right to transfer his stock, notwith- 
standing the judgment, and that the lien created by the judgment would 
not become absolute so as to make the transfer void, without the notice 
being given as required by the statute. The plaintiff in error insists 
his judgment lien is superior to that of the company created by the in- 
debtedness of Glendenning under the by-law, although the lien in favor 
of the Company was created, and existing, prior to the date of his judg- 
ment, under which the sale of the stock to him was made. It is a prin- 
ciple of law applicable to liens of this description, that he who acquires 
priority in point of time, acquires priority of right. 

The lien of the Company, it is admitted, was prior, in point of time, to 
the date of the plaintiff’s judgment. But suppose it was not—under the 
state of facts presented by the record in this case, there being no evidence 
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furnished that the plaintiff ever gave the proper officer of the Company 
notice of having obtained judgment against Glendenning, one of the stock- 
holders, as required by the 6th section of the Act of 1822—would the 
rendition of the judgment, without the notice, prevent Glendenning from 
transferring his stock, either absolutely, or creating a valid lien upon it ? 
The Act of 1822, it will be recollected, is in derogation of a common 
law right, and must be strictly construed. It also appears from the record 
in this case, at the time of the sale of the stock by the sheriff, the bank 
gave public notice of their lien upon the same, by virtue of the by-law; 
at which sale the plaintiff became the purchaser, and now contends he is 
entitled to have the stock transferred to him by defendant, discharged of 
the lien created by the indebtedness of Glendenning to the Company, 
through whom he claims title. A purchaser at sheriffs sale purchases 
such title only as was in the defendant in execution, and no other. If the 
property purchased is encumbered by a lien, the purchaser takes it cum 
onere ; and he has certainly much less equity in his favor, when he pur- 
chases the property, as in this case, with a full knowledge of the lien, now 
urged by the defendant. In the case of Walns, assignee, vs. The Bank of 
North America, the court say—‘‘ A stockholder who. borrows money of 
a bank, with full knowledge of an usage not to permit a transfer of stock 
while the holder is indebted to the bank, is bound by such usage, and 
neither he nor his assignees under a voluntary general assignment, can 
maintain an action against the bank for refusing to permit his stock to be 
transferred. The agreement of the stockholders would be equally bind- 
ing on them, and all who stand in their shoes, as a By-law.” In this case 
there was a By-law, as we have seen, expressly prohibiting the stock- 
holder from transferring his stock, while indebted to the bank, and 
creating a lien thereon: and the plaintiff being a purchaser at sheriff’s 
sale, with notice of the lien, stands in the shoes of Glendenning—acquired 
all his rights to the stock, and none other. 

It was said in argument, that the stock, standing in the name of Glen- 
denning on the books of the bank, and published to the world as his stock 
in the bank reports, and the lien created by the By-law being secret, it 
was contrary to public policy and a fraud upon creditors ; that it was the 
policy of our laws to have secret liens made public, as was apparent 
from our general Registry Acts. Perhaps it would be a sufficient answer 
to this argument, to say, the Legislature, in their wisdom, thought proper 
to confer upon the stockholders of the Augusta Insurance and Banking 
Company the power of qualified legislation; they have enacted the By- 
law creating the lien; that lien was not required by either the common 
or statute law to be made public ; and our statutes requiring certain liens 
to be registered, are in derogation of the common law, and cannot be ex- 
tended to other liens than those enumerated by implication. While, as a 
legislator, I might be disposed to give my hearty assent to that part of 
the argument for the plaintiff in error, which so forcibly pointed out the 
evils to the community by the exercise of the extraordinary powers of 
legislation by Corporations, in the enactment of By-laws; yet as a judi- 
cial officer, I feel bound, by the highest considerations of public duty, 
scrupulously to protect the vested rights which have been legitimately 
acquired under them. Viewing the By-law in question as a contract, 
binding on the parties who enacted it, 1 feel bound to protect the lien on 
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the stock created by it. ‘A lien may exist under agreement, in favor 
of the general body of proprietors of a bank upon the stock or shares of 
individual shareholders ; but this right is generally reserved, by the ex- 
press terms of the deed of settlement under which the company or part- 
nership is established. Nor will the bankruptcy of the shareholder pre- 
vent the operation of the lien upon his shares; where, under such 
arrangements, the certificates of his ownership are permitted to remain in 
his possession.” — Cross on Law of Lien, 318; Ex parte Plant 4 Deacon 
and Chitty, 160. The public interest, in my judgment, will best be pro- 
moted by sustaining this By-law of the Company, when we take into 
consideration the duties and obligations imposed by the charter. By giv- 
ing the Company a lien on the stock, for debts due by the individual 
stockholders, it certainly enables them to be the better secured against 
loss by insolvency, and thereby the better enabled to pay the losses of 
those who may be insured by them; besides, the bill-holders, who are to 
be looked upon as favorite creditors, will be better protected than they 
otherwise would be, if the capital stock of the bank was to be appropri- 
ated to the payment of the debts of the individual stockholders, in pre- 
ference to devts due the Company, which, in all probability, were created 
on the footing of this identical By-law. Suppose the bank unable to re- 
deem its liabilities, (an event which I trust will never happen,) and a bill 
in equity filed against the Company by the bill-holders for the purpose of 
subjecting the twenty-five shares of stock standing in the name of Glen- 
denning to the payment of their claims, by virtue of the lien acquired 
by the Company under this By-law ; who would have the superior equi- 
table claim to the stock, the bill-holders or the plaintiff in error, claiming 
as a judgment creditor of an individual stockholder, whose judgment is 
of younger date than the lien credited in favor of the Company under the 
By-law ? To the extent this By-law strengthens and protects the insti- 
tution from loss, to just the same extent does it give the ability to dis- 
charge its duties to the public, as required by the charter, and prevent 
fraudulent stockholders from injuring the Company or the public creditors 
of the institution. 1am therefore of the opinion, the Act incorporating 
the Augusta Insurance and Banking Company conferred the authority 
on the stockholders to make the By-law in question, that the same is not 
repugnant to the charter, nor the laws of the land, nor is it against pub- 
lic policy, or in restraint of trade ; but on the contrary, it is a valid By- 
law, calculated to promote the interest and objects of the institution, as 
contemplated by the Legislature. Iam also of the opinion, the By-law 
was binding and operative, as between the stockholders themselves, and 
the indebtedness of Glendenning, as exhibited by the record in this case, 
created a valid lien upon his twenty-five sharés of stock in favor of the 
Company. That the lien of the Company created by the indebtedness of 
Glendenning under the By-law, being prior in point of time to the lien 
acquired by the plaintiff under his judgment, the Company acquired a 
priority of right. That the plaintiff, who was a purchaser at sheriff's sale, 
with notice of the lien of the Company upon the stock, under the By-law, 
purchased only such title as was in Glendenning to the twenty-five shares 
of stock, and no other ; consequently, is not entitled to a transfer of the 
stock at the hands of the defendant, without first discharging the lien 
created by the indebtedness of Glendenning to the Company, through 
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whom he derives his title. Let the judgment of the court below be: 
affirmed. 

Lumpkin, Judge, concurring in the aflirmance of the judgment below, 
gave the following opinion : 


My opinion in this case is predicated exclusively upon the ground of 
notice ; and I should be content to concur silently in the judgment to be 
rendered, did not the law make it obligatory on each of us to express his 
opinion in all cases where we have the misfortune to disagree. As it is, I 
shall be brief, as my learned brethren on my right and left will assign their 
reasons at length for the different conclusions to which they have respect- 
ively come. 

It seems to be admitted on all sides that, as between the corporators 
themselves, a by-law would be good which asserts a lien on the stock of 
the members for debts due the company. A provision to this effect is fre- 
quently contained in the statutes conferring charters, and is a standing by- 
law in almost all corporations. Tuttle, the plaintiff in error, purchased at 
sheriff’s sale, with full and explicit knowledge of the existence of this lien. 
Does it lie in his mouth to contest its validity, or to claim exemption from 
its operation? I think not. As the judgment creditor and plaintiff in exe- 
cution, had he discontinued the sale when the notice was given by the 
bank, and gone into Equity, as it was clearly competent for him to have 
done, my impression is that he would have been entitled to a decree fora 
sale unencumbered by the lien, unless notice could have been brought home 
to him of the by-law at the time he contracted with Glendenning ; or, had 
he, or any one else, bought this stock, publicly or privately, without such 
notice, theirs, I think, would have been the better Equity. 

I am aware that caveat emptor is the settled rule applicable to all judi- 
cial sales. It cannot be otherwise, from the very nature of the transac- 
tion, because there is no one to whom recourse can be had for indemnity. 
No warranty, express or implied, can be raised upon the part of the own- 
er as to whom the proceeding is compulsory, nor of the sheriff, who is the 
mere ministerial agent of the law, nor of the court, under whose authority 
the sale is made. Of necessity, therefore, the purchaser takes all risks ; 
and yet, notwithstanding this doctrine, as now advised, I would compel 
the bank, under the Act of 1822, to transfer the stock in favor of a bidder 
who was ignorant of their lien. It would be in vain to tell, me that all 
who attend sheriff’s sales should take care and examine into the titles of 
the property offered in the market. I would, in opposition to any sug- 
gestion of this sort, plant myself immovably upon the publication of the 
corporation itself in the gazettes of the State, proclaiming, on oath, semi- 
annually, to all the world, that Glendenning was the owner of the shares 
standing in his name.—Prin. Dig., 49; Hotchkiss, 360, 361. Here 
would not only be the absence of notice, the fundamental and predomi- 
nant feature in the whole of our legislation creating liens, as in the cases 
of mortgagees, mechanics, and the like, but direct and positive notice to the 
contrary, to wit, that the stockholder was the absolute proprietor of the 
property ; and with no simultaneous act of the company to put persons 
upon the look-out or inquiry. I repeat that, under such circumstances, I 
never could yield my consent to see innocent purchasers and creditors 


suffer. 
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Unfortunately for Mr. Tuttle that is not the case which he makes. He 
comes before us as a mere volunteer in this controversy. The lien of the 
bank was advertised. Bystanders were notified of the existence of the 
contract made by Glendenning with his partners, that stockholders who 
were indebted to the institution should not transfer their stock while the 
liability lasted, and that the company should be considered as creditor in 
possession, and that this state of facts should constitute a lien on the stock 
until the debt was discharged ;—that a note of $3,500, on which Glen- 
denning was the endorser, had been laying over and dishonored since the 
last of March, 1842, and duly noted and protested for non-payment—a 
period long prior to the rendition of Tuttle’s judgment. And it was far- 
ther made known that a clause was inserted in Glendenning’s scrip, the 
evidence of his ownership, that his stock was subject to the payment of all 
debts due, or to become due, from him to the company, either as princi- 
pal, security, or otherwise, and that the same was transferable only on the 
books of the bank. In the face of this notice, Tuttle proceeds with the 
sale, knowing full well that he was buying property thus encumbered, and 
with the ground of the adverse claim spread out before his eyes. He 
grasps the stock, it may be to secure his debt, as tabula in naufragia. 
Thus forewarned, he has not been deceived or ensnared, whoever else may 
be. He takes the stock, cwm onere, and on that account purchases, neces- 
sarily, at a great sacrifice. Ido not see that we can help him. This is 
not a case of crassa negligentie, for which there could be no relief. It is 
worse. It is the case of one who, in the language of Lord Bacon, traffics 
for what, in Equity, he knows at the time to belong to another.—2 Chan. 
Cas.,246. Ihave no hesitation in concluding that the purchase at she- 
riff’s sale, under these circumstances, ought to be adjudged subject to 
the interest and lien of the corporation ; and it were easy to fortify this 
position, did the occasion require. A vendor’s lien for the purchase 
money of land is not only good against the bargainee and his heirs, bud 
third persons, likewise, who purchase with notice—10 Yerg., 186 ; 9 
Cowen, 316; 4 Black, 339. Indeed this broad and sensible distinction 
runs through all the law, in every branch of it—7 Watts, 332 ; Powell 
on Mortgages, vol. 2,c. 14, 561, 662; Notes by Coventry—et passim. The 
doctrine of the English law of liens is not favored in the American courts, 
and our Registry Acts are designed to give protection against latent Equi- 
ties.—14 Sergt. § Rawle, 333; 3 Pick., 149 ; 8 Greenleaf, 94. 

Profiting as much as my time would permit, since the argument at bar, 
in searching for authorities, | have been enabled to lay my hands on two 
cases, bearing directly on the question. And while I cannot concur fully 
in’all the conclusions at which the court arrived in either ; still, as they 
both abundantly sustain my own position, I will advert to them. These 
adjudications, it is true, are not the law; but, like all others from our 
sister States, they are the evidence of what the law is. One is the case 
of the administrator of Spence vs. Whitaker and others, decided by the 
Supreme Court of Alabama.—3 Port. Rep. 297. A number of indi- 
viduals of that State associated themselves together, in 1818, by articles 
of agreement, under the name of the Courtland Company. The object 
was to lay off, and sell out, a town, on certain lands they purchased. 
They divided the stock into one hundred and sixty shares, for each of 
which a certificate issued. 
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By the articles, these certificates were assignable, and the assignee was 
entitled to all the benefits, and subject to all the conditions and penalties 
of the original parties. One Tilford being the owner of nineteen shares, 
deposited the same with one Spence, as collateral security against a heavy 
responsibility, incurred by Spence for Tilford, who, at the same time, 
executed a power of attorney to Spence, authorizing him to sell and 
transfer said stock. In pursuance of this arrangement, thirteen of the 
shares were sold. The holder called on the agent and manager for the 
Company, for the dividends due on those shares, who refused to account 
therefor until the assignee paid and satisfied a debt due said Company from 
Tilford. It was admitted that the purchaser was ignorant of the Com- 
pany’s claim, until long after the transfer, and that, at the formation of 
the Company, there was no express understanding respecting the lien now 
set up in its behalf; but that they acted upon consultation with counsel, 
who advised that it was their legal right. 

On the first hearing of the bill, the Chancellor admitted the offset of the 
Company’s debt to go against the thirteen shares ; the decree was reversed 
by the Appellate Court. Chief Justice Saffold, in delivering its opinion, 
says: ‘ While it must be conceded that the company or trustees had no 
power to adopt rules which were repugnant to the laws of the land, yet 
they had the undoubted right to stipulate such terms, and prescribe such 
rights, forfeitures and conditions, as were not prohibited by law; conse- 
quently they had a right, while adopting the articles for their government, 
and issuing the certificate for the stock, to have provided a lien upon 
them, for debts due the company from the original, or any subsequent, 
stockholders.” And the rejection of their claim is put expressly upon 
the fact ‘ of their having declined the insertion of any such stipulation, in 
either instrument ;”? to wit: the articles, or the certificate. Here it is 
incorporated in both. Again, ‘‘ the decision,” says the Judge, ‘‘ must ma- 
terially depend on the terms of the articles of association under which 
the certificates issued, and the nature and objects thereof. That it was 
competent for the company, by their articles, to have retained a lien on 
the certificates, as well as on the lots sold, to secure the debt due them, 
cannot be questioned. Yet it may be doubted if they could have done 
so with good faith, without expressing the lien in the certificates, as they 
did in the title bonds, or giving it publicity in some other way.” In other 
words, the comparative rights and equities of the adverse claimants is 
made to depend, in the opinion of the Chief Justice, upon the question of 
notice. 

The other is the case of Fitzhugh vs. the Bank of Shepherdsville and 
others, decided by the Court of Appeals of Kentucky.—3 Monroe’s Rep., 
126. Fitzhugh endorsed a Bill of Exchange to the United States Bank 
for Thomas J. and Henry H. Roberts. It was protested for nonpayment, 
and on notice thereof taken up by Fitzhugh. Upon application to.the 
drawers to be re-imbursed, they gave him forty-five shares of stock in the 
Bank of Shepherdsville. The Messrs. Roberts held the scrip of the Bank 
for the shares, or a certificate of the number and amount, stating on its 
face, that the stock was transferable only at Bank personally, or by attor- 
ney. Letters of Attorney to the cashier were executed, authorizing him 
to make the transfer. He refused to do so, alleging as the only reason in 
behalf of the Bank, that the Messrs. Roberts were then indebted to the 
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Bank a sum of money due by notes endorsed, and it was s understood, 
when the accommodation was given, the stock was a pledge for the pay- 
ment, although there was no writing to that effect. Fitzhugh brought 
his bill against the Bank to compel an assignment of the stock to him, and 
to account to him for the dividends that had accrued since the transfer. 
The question was which was entitled to the preference. The court below 
decided in favor of the Bank, from which an appeal was taken. The 
judgment was reversed on the ground that the Bank “had no express 
pledge of the stock.” Judge Mitts, who delivered the opinion of the 
court, says: ‘ Bank stock is an article of commerce, and the certificate 
of shares is not only the evidence of title, but the evidence of the nego- 
tiability of the stock, and must be taken as ‘conclusive evidence against the 
Bank that the stock is saleable and free of encumbrance. If the Bank 
wishes to avail itself of such a pledge, it must take from the holder this 
evidence of title and transferable quality, and show an express pledge, 
otherwise the holder of such evidence might delude and impose upon pur- 
chasers, and the Bank stand as a tacit accomplice in that delusion, and then 
be permitted to take from an innocent purchaser the title thus acquired.” 

I concur heartily in this opinion and the reasoning by which it is sup- 
ported. Here it will be perceived that there was no evidence of a special 
pledge of stock. The point was, had the Bank a general lien by law on 
the stock held in the institution by their debtors, notwithstanding they had 
issued the scrip, declaring the existence of the stock and its negotiability ? 

I return then in conclusion, to the point from which I started, and that 
is, that the fact of the periodical publication of stock under the act of 
1832 will likely, when the proper issue is made, over-ride the lien, secured 
by the by-law and incorporated in the scrip. But so far as Mr. Tuttle 
is concerned, we are precluded from any such inquiry by the notice given 
to him on the 6th day of June, 1843, when, as purchaser, he for the first 
time became connected with the transaction, and in which character he is 
now invoking the aid of the court, to perfect his title by compelling the 
Bank to transfer the stock. 

Whereupon it was adjudged and determined that the judgment of the 
court below stand affirmed. 


Nisset, Judge, dissenting. 


I have not been able to bring my mind to concur with my associates in 
the judgment rendered in this cause. This is to mea source of sincere 
regret. lJ esteem ita personal misfortune. I have labored to see this 
question in the light in which they view it, but have been unable to attain 
to the same conviction. With profound respect for them, and sincere 
distrust of the justness of my own conclusions, I am constrained to dis- 
sent. On the 4th Oct., 1840, William Glendenning became the proprie- 
tor of twenty-five shares of the capital stock of the Angusta Insurance 
and Banking Company ; a corporation clothed with insurance and bank- 
ing powers. He afterwards became endorser upon a note discounted by 
that Bank for $3,500, which about the Ist April, 1842 , fell due and was 
protested for nonpay ment. Subsequent to the disHonor ‘of this note, Isaac 
S. Tuttle (the plaintiff in error) obtained judgment in Richmond Inferior 
Court against Glendenning, and in January, 1843, caused the execution 
issued thereon to be levied on the shares of stock owned by him in said 
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company, and standing in his name on their books, agreeably to the provi- 
sions of the act of 1822, entitled “* An Act to make Bank and other stock 
subject to execution.”” On 6th June, 1843, when the Sheriff was pro- 
ceeding to sell, the company gave public notice of their lien upon the 
stock, by virtue of one of their By-laws, which is in the words follow- 
ing, to wit: ** No stockholder, who is indebted to the institution, as payer 
or endorser on any note or notes laying over and dishonored, shall be per4 
mitted to transfer his stock. The company shall in that case be consid- 
ered a creditor in possession, and such possession, and such dishonored 
note or notes, shall constitute a lien on the stock, which shall be held 
subject to the payment of such note or notes.” At the sale the plaintiff in 
execution and the plaintiff in error (Tuttle) became the purchaser of the 
stock, and having procured the Sheritf’s certificate of that fact, made de- 
mand upon the defendant in error, (Walton,) who was the secretary and 
treasurer of said company, charged with the duty of making transfers of 
the stock, for a transfer of the stock thus brought, agreeably to the act of 
1822. Walton refused to make the transfer, whereupon the plaintiff in 
error brought his action in the court below, to which action the defend- 
ant pleaded the lien of the company upon said stock in pursuance of the 
By law before recited, and the notice of it given at the Sheriff’s sale. 
Upon the trial the defendant confessed judgment, subject to the opinion 
of the court on the plea of lien and notice, the plea being admitted to be 

true in fact. ; 

The court below sustained the plea, and the error is alleged to be in 
that decision. The decision of the court was excepted to on a number of 
grounds. It is not necessary to state here, much less to advert with any 
particularity to many of those grounds of error. The questions made by 
the record are— 

Ist. Whether the By-Law of the company be valid between Glenden- 
ning and the company ? 

2dly. If valid as between Glendenning and the company, is it valid as 
between his creditors and the company. 

And 3dly. Whether it is valid as between the purchaser at Sheriff's 
sale under the provisions of the act of 1822, with notice given at the 
time of sale, and the company. 

There doubtless are various ways of stating the points at issue. I 
think the above form truly states them. It is obvious that the contest 
here is between the lien of the Bank by virtue of its By-law, and the 
title of the purchaser of the stock, claiming under a judgment against the 
owner, in favor of a creditor without notice of that lien. I know of no 
instance in our State, in which the sustainability of such a lien has been 
directly adjudicated, as between the Bank and strangers; and no case in 
the course of the very able argument before this court, has been adduced 
on either side, wherein that question has been made and decided. Inevery 
view of this case, the court is compelled to pass upon the validity of the 
By-law. The pleadings with marked distinctness present that question. 
The defendant comes into the court below with the by-law of the com- 
pany in his hand, and having plead it in bar of the plaintiffs action, de- 
mands the judgment of the court. He tenders the issue in behalf of the 
company. Through him the company sets up this lien,—upon that issue 
the judgment is awarded, upon which error is assigned, and the same issue 
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is still before this court. The defendant in error has had his day in the 
court below, and now has his day in this court. It is now the demand of 
the plaintiff in error that we pass upon the sufficiency of the defence to his 
action in the court below. That defence was rested upon the lien created 
by the By-law, and the existence of that lien depends upon the legality of 
the By-law. The court below (a court of law) is the only tribunal before 
which that issue could be made. Certainly the only tribunal to which the 
plaintiff in error could resort, for the purpose of testing the By-law of the 
company, was that to which he did resort, and the action which he 
brought, the proper process. He could not go into a court of equity, be- 
cause of the remedy open to him at law. This was fully settled by Lord 
Mansfield, in 2 Burrows, 780, also by Lord Eldon in 17 Vesey, 327. The 
latter is the case of Adley, complainant, vs. The Whitstable Company. 
This was a company incorporated by act of Parliament for the purpose of 
dredging for oysters. According to a By-law, any freeman of the com- 
pany who should send oysters to market, from any oyster grounds other 
than‘the oyster grounds of the company, should forfeit ten pounds, for the 
use of the company, and if he refused to pay the forfeiture, he should 
thenceforth be excluded from all share in the profits to be thereafter real- 
ized. The complainant becoming obnoxious to the penalty, and also to 
the disfranchisement, filed his bill, insisting that the By-law was invalid, 
and demanding that the company account with him for his share of the 
profits. The “Chancellor held that if the By-law was pronounced by a 
court of law invalid, he would hold the defendants to account, but not until 
then. ‘ Upon these grounds,”’ said Lord Eldon, “ unless | can be satisfied 
that the party has such a remedy at Jaw as ought to bar his application to a 
court of equity, I conceive he has a right to apply here for such relief, as 
under all the circumstances he is entitled to, provided these By-laws are 
not valid, a question which I am unwilling to prejudice, by expressing any 
opinion upon it; but if a court of law will inform me that this is not a good 
By-law, even on the state of this record, I shall find means of giving to 
the plaintiff the benefit resulting from his title in this concern if not for- 
feited at Jaw under the By-law. The mode of trying that question ap- 
pears to me to be an action, unless some more convenient course can be 
suggested.”” The course indicated by Lord Eldon is precisely that taken 
by the plaintiff in error—an action against that officer of the company, 
whose duty it is, under the charter, to make transfer of the stock. In the 
case decided by Lord E Idon, the action, he thought, ought to be against 
that officer, charged with the pay ment of the profits of the company. 
This authority I refer to for the purpose of proving that the validity of the 
By-law is properly before this court, and that by the pleadings the ulti- 
mate question, upon which the rights of these parties turn, is its validity. 
Before entering upon the discussion of the prime question thus brought 
before us, a few preliminary facts and principles may, with propriety, be 
stated. The objects contemplated in the charter of the Augusta Insurance 
and Banking Company are two-fold, to wit: Insurance and banking.— 
Prin. Dig. 81, 6th and 10th section ofthe charter. The power of general 
insurance and banking conferred upon the same company, I will not say 
is extraordinary in our State, but certainly a very broad grant; the exer- 
cise of which should be held strictly within the authority of the charter. 
By the third section of the charter, the stockholders, among other things, 
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are clothed with power “ to make, ordain, and establish such By-laws, 
rules and regulations, as they may deem expedient and necessary to 
carry into effect the objects of the institution, provided su¢h By-laws, 
rules and regulations, be not repugnant to the laws or constitution of this 
State or the United States.” It is under this clause that the right to 
make the By-law in question, and before recited, is claimed by the de- 
fendant in error. 

In relation to private corporations, I remark, they are limited strictly to 
the exercise of those powers which are specifically conferred. The ex- 
ercise of corporate franchises, being restrictive of individual right, cannot 
be extended beyond the letter and spirit of the act of incorporation.——4 
Peters, 168. They can take nothing by implication. When they claim 
a power, they must show the authority, either in the letter or conclu- 
sively ascertained spirit of their charter. And when the exercise of a 
power and the right of a citizen come in conflict, and the power is doubt- 
ful, courts of justice will lean towards the citizen; for sound and sufficient 
reason—because all corporate powers are in derogation of common right. 

This rule is not too stringent ; and its equity and policy will be seen at 
once, by reference to the vast monitary and commercial advantages, which 
combined capital, associated mind, and concentrated effort, give to the 
corporation over the citizen. 

The common law is jealous of corporate powers. In England, these 
bodies are held to their charters with unswerving rigidity and ceaseless 
vigilance. In this country the rule had better be narrowed than enlarged. 
Whilst I would in no case interfere with the vested rights or conceded 
franchises of a corporation, no matter how numerous those rights, or how 
unequal and unjust those franchises, because I believe that all the inter- 
ests of society would be involved in inextricable embarrassment by such 
interference ; yet, at the same time, | am satisfied that the safety of those 
interests demands that courts of justice see to it that the rights and fran- 
chises claimed are in fact within the grant from the Legislature. The 
claim of power here is to make a by-law, which creates a lien in deroga- 
tion, as I believe, of common right. Now, how far has the Legislature 
conferred upon the Augusta Insurance and Banking Company sucha power ? 
It is not contended that the power to create such a lien is expressly given 
in the charter; ifit were so given, the question would be at rest. It is 
contended that the power is conferred in the grant of power to make by- 
laws. Now, I hold that this company has under its charter no more 
power to make by-laws than it would have had without the provision in 
the charter in relation to them; and farther, that this company has under 
its charter no more powers to make by-laws than any association of indi- 
viduals, for commercial or other objects, would have at common law. A 
power to make by-laws is incident to corporations without any grant.—= 
Bacon’s Abridgment, Title Corporation, D. Now, what is the restric- 
tion imposed at common law upon the power thus incident to corporations ? 
They may make such by-laws as are consistent with their charter, and not 
repugnant to the laws of the land, and none other.—Bacon’s Abridgment, 
Title By-Laws, E. Lord Bacon asserts that it is of the nature and es- 
sence of a by-law not to be in contradiction to the laws of the land, 
“‘ which,” says he, “ though it may be preter the general law of the realm, 
it cannot be contra.”” By adverting to the restrictions upon the power of 
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this company to make by-laws, it will be seen that they are just such as 
the common law imposes. The power to make by-laws is limited to such 
as ‘are nov repugnant to the laws or constitution of this State or the 
United States”—in other words, such as are not repugnant to the laws 
of this realm, the fundamental law, the statute law, and the common law. 
This corporation stands here, then, just as it would stand in England under 
the common law ; and just as it would stand in this country, without any 
enactment as to the power to make by-laws. The power of legislating 
in subordination to the laws of the land, to effect a lawful object, as between 
themselves, is incident to all associations. The only object which the 
Legislature could have had in saying anything at all about by-laws in this 
charter, must have been this ; that is, inasmuch as corporations are not 
creatures of the common law, but exist in this country only by Act of the 
Legislature, and in England only by Act of Parliament or Letters Patent, 
to place this corporation, so far as concerns its by-laws, upon the same 
footing with private associations at common law. It was urged by coun- 
sel for defendant in error that the charter extending the power to such 
by-laws, &c., as the stockholders may deem expedient and necessary to 
carry into effect the objects of the institution, legalizes all by-laws which 
they, in their view of what is expedient and necessary, might enact. The 
answer to this argument is, first, the by-law must not only be expedient, 
but it must be necessary. And is such security for the debts of this com- 
pany as the by-law provides necessary to the object either of insurance or 
banking - The company might well take risks, and discount paper, with- 
out such security. If, indeed, such a by-law is sustained upon the score 
of its necessity, then, upon the same principle, by-laws which, in their 
march, tread down all the rights of the citizen, may be sustained. I ap- 
prehend that this clause of the charter is to be considered rather as de- 
scriptive of the objects about which the company may legislate, than as 
defining the extent_of the legislative power. But, secondly, this clause 
is certainly subordinate to the proviso of the Act, whose object is to de- 
fine and limit the power of making by-laws. This proviso is not consist- 
ent with that clause, as construed by counsel for defendant in error, but 
it is consistent with the meaning I put upon it. And in the construction 
of statutes, it is the duty of the court, if possible, to give effect to all their 
provisions. I have already stated that the title of the plaintiff in error to 
the stock of Glendenning is derived under a judgment against him—the 
stock being brought to sale under the provisions of the Act of 1822, 
“ Entitled an Act to make banI, and other stock, liable to execution.” It 
becomes necessary to look more closely to that Act, in order to exhibit the 
character of the lien of the judgment, and the rights of the purchaser 
claiming under it, as contrasted with the lien of the by-law. The first 
section declares that shares or stock owned by any person in any of the 
banks, or other corporations, in this State, shall be subject to be sold by 
the sheriff, or his deputy, under execution. The 2d and 3d sections pre- 
scribe the manner of the sale. The 4th section requires the sheriff to give 
tothe purchaser a certificate of the sale. The 5th section makes it the duty 
of the officer of the bank, whose business it is to make tranfers of stock 
on the books of the bank, or other corporation, upon presentation of the 
certificate of sale, to make a transfer of the stock sold to the purchaser. 
Section 6 makes all transfers of stock, by the owner, after judgment 
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obtained void, provided notice of the obtainment of the judgment is 

served on the proper officer of the bank or other corporation. The last 

section may be dismissed here, as it is considered as having no relevancy 
to the cause. Before the passage of this Act, bank stock was not liable 

to levy and sale. Creditors of stock owners were compelled to go into 

Courts of Equity, to subject the stock, in which court all counter-claims 

to, and liens upon, it were cognizable. Now it is placed upon the same 
footing with any other personal property. The Act of 1822 recognizes 

the owner as holding the entire title, and recognizes the stock, in the 

hands of the owner, ; like his slaves, as “ prima “facie” disencumbered of 
liens. It directs a sale, and by necessary implication, gives to the pur- 
chaser the absolute title, which title, like any other, is liable to be con- 
tested by any lien valid in law, and paramount to the lien of the judg- 

ment. The Act farther gives to the purchaser the means of procuring 
the evidence of his title, “to wit, a transfer on the books of the company. 

It commands the bank to make the transfer. The soveteignty of the 
State speaks in her law, and obedience must follow, unless the bank can 

show, upon the authority of the same sovereignty, cause for her disobe- 
dience. The onus of setting aside the purchaser’s title is cast by 
the law upon the bank. In the cause at this bar, ske has taken that 
onus ; first, by refusing to make the transfer, and secondly, by her plea 
to the plaintiff ’s action. The lien of the judgment attaches the-moment 
it is open, and binds al the property of the defendant from that time.— 
Prin. Dig. 426, 452. At the time the plaintiff’s judgment was ren- 
dered, therefore, it created a lien upon all the property which Glenden- 
ning held in this stock. It is impossible to escape from the conclusion, 
that the legislature designed to put bank stock upon thesame footing with 
other personalty. It is true that the purchaser at sheriff’s sale 
gets the title of the defendant, and nomore. In this case, what title had 
the defendant in the stock, at the time judgment was rendered against 
him? I have shown the entire title, by the Act of 1822, until that title 
is weakened by a valid lien, or claim, as in any otlftr case of property 
bought at Sheriff’s sale. Now, in opposition to the purchaser’s title 
thus acquired, and as a defence to his action, to make that title avail- 
able, the defendant sets up what he claims to be an older and valid lien, 
and asks the decision of the court upon the validity of that lien. What, 

then, is the issue made ? Is it not manifestly an issue made between the 
lien of the judgment and the lien set up indefence ?_ If the By-law and 
the lien which it creates are valid, then Glendenning held only the legal 
estate in the stock encumbered with the lien, and Tuttle got that legal 
estate and no more. Butif the By-law be invalid for any cause, and 
the lien be in consequence void, as against the judgment lien, then Glen- 
denning held the whole property in the stock, and the purchaser, Tuttle, 
acquired that and no less. These considerations demonstrate that this is 
no contest between Tuttle merely, as a volunteer purchaser with notice, 
and the bank. If that were the contest, it would even then be a serious 
question, under the law and facts of this case, whether he did not acquire 
a perfect title. But itis not. It is a contest between the judgment lien 
of a creditor, and the lien set up by the bank, predicafed on the By-law, 
and that lien, as I have before said, depends upon the validity of that By- 
law. The notice at the sale can avail the bank nothing. If the lien, of 
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which she then for the first time gave notice, be invalid, it cannot be 
helped by the notice. If the By- -law be bad, it is bad ab initio, and is as 
though it had never been. If it be bad, then the rights of these parties 
are as though it had never been. This decision, as to its legality, goes 
back to the first moment of its adoption, and in its return covers and pro- 
tects all rights which are sought to be affected by it. If the court is 
called upon to pronounce upon its validity, then I] submit whether these 
conclusions are not irresistible ; and that it is so called upon both parties 
admit--by which I mean to say, that it is not only admitted by counsel 
in argument, but it is admitted by the pleadings. ‘‘ Pleading is the for- 
mal mode of alleging, on the record, that which would be the support or 
defence of the party in evidence.”—-By Buller J. 3 T. R. 159. I pro- 
ceed to inquire, having thus defined the position of the question, what 
kind of lien, if any,is created by this By-law? Liens are either general or « 
particular. A general lien is the right to retain the property of another 
for a general balance of accounts. A particular lien is the right to retain 
it, only for acharge on account of labor employed, or expenses bestowed, 
upon the identical property detained. The latter kind of lien is favored 
in law, but the former taken most strictly against the party setting it up. 
—2 Kent. 634; 3 Bos. and Pul. 496; 4 Burrows 2221. These liens 
are created either by common law, or by usage of trade, or by express 
agreement of the parties.—4 Burrow s, 2221. “A lien upon the shares of 
a stockholder for debts due by him to a corporation, does not exist at 
common law, nor by usage of trade. When it does exist, it is usually 
given by statute.—Ang. “and Ames, 295. The lien, therefore, of the 
Augusta Insurance and Banking Company, if it has any at all, which I 
may once for all deny, is a general 11 jen, created by an implied contract 
between that Institution and Glendenning. The evidence of this contract 
is found in the By-law, and in the fact that Glendenning took the stock 
upon the terms prescribed in it. The parties have in this contract them- 
selves declared what kind of lien the bank is to have. And first, it is de- 
clared that the stockholder, (Glendenning,) who may be indebted to the 
institution, as payer or endorser, upon any note or notes, lying over and 
dishonored, shall not be permitted to transfer his stock; and second, in 
that case the company shall be considered a creditor in possession, and 
such possession, and such dishonored note or notes, shall constitute a lien 
upon the stock, which shall be held subject to the payment of such note 
or notes. 

The lien, then, by the agreement, is that of a creditor in possession for 
a balance of accounts. Again then, our inquiry returns, Have these 
parties the right at common law, to create such a lien, through the agen- 
cy of a By-law, thereby excluding creditors, without notice, and pur- 
chasers who claim under the lien of their judgments? Is the By-law 
good or bad, at common law? If it is bad, then there is no agreement, 
and no lien. I now return, I trust, with a clearer view of the whole 
ground, to my primary threefold division of the question made by the 
record ; and first, is the By-law valid as between Glendenning and the 
company, the original parties? It may be conceded that it is. I can 
see no good reason, why this company may not prescribe terms to the 
tenure of their stock, so long as the terms prescribed affect no rights 
but those of the company and the stockholder. Viewed in the light of 
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an agreement between the parties, it is good. As between the original 
parties, the question of lien does not and cannot arise. As the evidence 
of an agreement between the parties, the By-law is one thing ; as the act 
of the bank, which is the foundation and proof of a lien, it is a very dif- 
erent thing. It may be good for one purpose, and bad for another. It 
may restrain the voluntary transfer of the stock, and it may appro- 
priate the dividends, and apply the stock itself, to the extinguishment of 
the stockholder’s indebtedness, so long as such appropriation and applica- 
tion do not interfere with the rights of third persons. Thus far, it may 
be considered as not against the laws of the Realm, as not repugnant to 
the constitution and laws of the State and of the United States. This 
position is sustained by authority.—Ang. and Ames 297; 1 Harrington’s 
Del. Rep. 27; 2 Peere Williams 207. It is true, too, that sucha By- 
law as this has been sustained as between the assignees in bankruptcy 
of the stockholder, and the corporation. It was so adjudged in the case 
of 2 Peere Williams. This, however, settles nothing as to the rights of 
third persons, because the assignees of the bankrupt stockholder occupy 
his place—are subrogated to his rights, and are subject to his contract 
with the company. They pay no value—are not creditors or purchasers. 
The question of lien does not arise. In case of the bankruptcy of the 
stockholder, the question of lien might be made, perhaps, as against both 
the company and the assignees, by one or more of the creditors. 
Secondly, Is the by-law valid as between the company and the cred- 
itors of Glendenning? In my judgment it is not, and according to the 
views already given of the character of this issue and circumstances of 
this cause, it is equally invalid as against a purchaser, who claims, under 
a creditor’s judgment open against Glendenning—that is to say, the lien 
set up by the bank is not good against the lien of that judgment. I come 
now to consider, it will be perceived, the By-law as the basis and proof 
of lien. And before proceeding farther, I remark, that the authorities 
read by the learned counsel for the defendant in error, do not make this 
By-law good as between the bank and third persons. In no case read 
by him, was the contest between the corporation and the creditors of 
the stockholder. The case read from Peere Williams, which was relied 
upon with greatest confidence, as I have before stated, was a case be- 
tween the assignees of a bankrupt stockholder and the corporation. 
That case was decided, moreover, upon the express ground that the legal 
interest in all the stock was in the company, who were trustees for all 
the members. Angell and Ames, commenting upon this case, state this 
to be the ground of the decision. The Chancellor in delivering the 
opinion of the court says, “‘ This is a good By-law, for the legal interest 
in all the stock is in the company, &c.”? The By-law in the case in 
Peere Williams, was substantially the same with that in this case. Now, 
so far from the legal interest in the stock of the Augusta Insurance and 
Banking Company being in the company, that interest is in the stock- 
holder, and the company are in the character of trustees of the fund paid 
for it, to be used by them as such for his benefit. The stock stands in 
his name on the books of the company. This case cannot therefore 
negative the position which I last assumed. 
To make this by-law, and the lien created by it good, notice of the 
law to the world, and in this case notice to Tuttle, at the time he gave 
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credit to Glendenning, was indispensable. Without such notice it is a 
fraud upon creditors, and void. It is not pretended that there was 
notice, either actual or constructive. If there had been notice, I do 
not hesitate to say, that much of the difficulty of this question would 
be removed. There was no notice. The lien is secret, and this is the 
radical vice of the whole transaction. For the purpose of encouraging 
trade, commerce, and the arts, particular liens, such as the liens of arti- 
sans, factors, bailiffs, consignees, &c., are favorably regarded by the law, 
and though secret, are protected. Not so with general liens created by 
contract. The law does in fact abhor a general secret lien; and to be 
sustained, it must be founded in the clearest and strongest equity. 
Modern decisions lean against them. The vendor’s lien for the pur- 
chase money of real estate, founded in that clear principle of equity, 
that the vendor is entitled to a just equivalent for his property, is not 
much favored in the late cases, because it is a secret lien. It has 
been determined by the Supreme Court of the United States, that the 
vendor’s lien cannot be retained against creditors holding under a bona 
fide mortgage, or conveyance from the vendee, nor against a subsequent 
purchaser without notice.—7 Wheat. Rep. 46 ;- 3 Gill & Johns. 425; 5 
Yerger, 205; 4 Kent, 154. 

Chancellor Kent, commenting upon this decision, uses this strong lan- 
guage— As the registry of deeds is the policy and practice in this country, 
i think the decision in Wheaton is correct, and that this latent equitable 
lien ought not to prevail over bona fide purchasers from the vendee, and 
for valuable consideration, and that they are not bound to take any notice 
of this dormant lien, resting, for its validity, on the state of the accounts 
between the vendor and his vendee.”—4 Kent, 154. n. The opinion 
is strongly intimated, in this quotation, that the purchaser’s title would be 
good against the vender’s lien, even with notice. With what force does 
not this reasoning apply to the case before this court ? Is the lien claimed 
by the defendant in error within the policy of the rule which recognizes 
particular liens at Common Law, or the equity of that which allows the 
vendor’s lien? I hope to be able to show that it is not. I say this is a 
secret lien. How stand the facts? This corporation declare, by a by- 
law, that they are creditors in possession of Glendenning’s stock, and that 
possession, with a future indebtedness, if perchance he may become in- 
debted, shall constitute a lien in their favor. The law is recorded on the 
books of the company, which books are not gpen to the inspection of the 

: world, but are carefully hid away in its vaults. There is no publication 
of it, nor is there any notice of Glendenning’s indebtedness. That too 
is, until long after Tuttle has given him credit, a profound secret. Having 
legislated themselves into a right adverse to all the world, it is not until 
Tuttle has become the creditor of Glendenning, and reduced his debt to 2 
judgment, and brought the stock to sale, that they make a revelation of 
that right. They occupy a position wholly anomalous. They are, in a 
Jand of laws, the legislators and administrators of justice. Their by-iaw 

--and their possession is their lien; and at the same time a judgment to 
which the general administration must yield obedience. Not only is this 

true, but whilst it is true, they do give notice, semi-annually, that Glen- 

denning is, in fact, the owner of the very stock upon which they claim a 

lien. Not the holder of the legal estate encumbered with their equity 
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but the unqualified owner.—Hotchkiss, 360. That this notice is a 
requirement of law does not relieve them. Being required to report the 
names of their stockholders, and the amount of stock owned by each, 
should, and does constitute a reason why, in good faith to the public, they 
should give notice also of the encumbrance upon it. Nor is it any 
answer to say that such publication would be impolitic as to the interest 
of the bank. As a bank, the law recognizes, in their behalf, no favors 
nor exemptions but such as are found in their charter. It is astrong legal 
presumption that it was upon the faith of the ownership of this stock, 
thus made known, that Tuttle gave credit to Glendenning. The by-law 
is therefore a fraud in law upon creditors and purchasers, and void. I do 
not mean to say that notice is indispensable to all liens, but that in the 
circumstances of this case, notice is indispensable, and the want of it a 
fraud upon strangers to the corporation. If it be in law fraudulent, it is 
repugnant to common right and common law, and of necessity void ; and 
in no stage of these proceedings entitled to the sustaining consideration 
of courts of justice. 

But this by-law, in its terms, creates the lien of a creditor in possession, 
to secure a contingent indebtedness ; by which is meant, I suppose, a 
general balance, which at any time may be found due by the stockholder 
to the company. Creditors in possession at common law have a lien, 
under certain circumstances. The facts of this case do not give the 
company the position of creditors in possession. The lien of creditors in 
possession arises in cases where property is placed in possession of an 
individual, or company, upon which labor or expense is to be bestowed 
by agreement made between the parties, or implied in law. The de- 
pository has a lien upon it for his labor and expense. Also, in other 
cases, when a contract is made or implied, that the property is to be re- 
tained to secure a present or continuously recurring indebtedness. Now 
in this case, at the time of making the by-law, there is no labor to be 
bestowed on, or expense to be incurred about, the stock. The lien is not 
claimed on account of either. Nor is there any present indebtedness, or 
running account between the parties. It is admitted, that at the time the 
by-law is made, and at the time Glendenning became a stockholder he 
owed the company nothing, nor did he become its debtor until about 
eighteen months afterwards. So that the declaration in the by-law, that 
the company shall be a creditor in possession, does not in fact make them 
so. They cannot be, by their own act, remitted to the rights of a credi- 
tor in possession. On the contrary, the facts in the case show the by- 
law to be repugnant to those principles of the common law which recog- 
nize the lien of creditors in possession, and is on that account void.— 
See Montague on Liens, Titles—Factor, Common Carrier, Banker, 
Bailee, Attorneys, Ship-builders, &c. Nor can this be looked upon as a 
pledge of the stock, which creates a lien upon it. Pledges may create a 
lien to secure precedent or contemporary debts, or, existing debts and 
future advances. But I believe no case can be found of a lien created by 
pledge without any existing debt, to secure payment of a future debt, 
which may or may not exist.—See 2 Kent, 576-7, 583. The same 
doctrine holds, as to mortgages, only with greater strictness. There can 
be no mortgage without a present indebtedness, or liability on the part 
of the mortgagee for the mortgagor. And although a mortgage may. be 
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good for debts to be contracted as well as for debts due, yet notice of 
such intent between the parties, has been held necessary.—2 Johns. C. 
R. 309; 2 Viner’s R. 52; 4 Conn. R. 158. According to the Napole- 
on code a conventional mortgage, (that is, a mortgage created by the act 
of the parties,) is not valid except so far as the sum for which it is 
granted is certain and determined by the act.—Code Napoleon, 581. No 
one can fail to have remarked how careful the Legislature of Georgia has 
always been to require notice of liens created by statute. The policy 
seems to have been never to create a secret lien, always to maintain the 
rights of the people, equal under the law. Particularly is it true, that 
our Legislature has /abored to keep the rights of creditors equal. This 
is apparent in our stringentregistry laws. Deeds, mortgages, masons’ and 
carpenters’ liens are required to be registered.— Hotchkiss, 420, 623-4—5. 
All statutory liens are made public in the publication of the law which 
creates them. The policy of the Legislature is in accordance with the 
spirit of the age and the genius of our institutions. There is no ele- 
ment of monopoly or favoritism in our fundamental law. Is there any- 
thing in corporations to commend them to special favor? Does any con- 
sideration of public convenience require that they should be favored ? 
I think not. And were it necessary, this could be demonstrated. Infi- 
nitely stronger is the reasoning in favor of conferring special favors upon 
individuals. The course which enlightened policy suggests, is that which 
our legislature has taken,—a stern determination to make the laws of the 
State equal. Can it, therefore, be presumed that the Legislature meant 
to confer upon this corporation the power of creating for itself a lien 
which she has nowhere given to the citizen. The idea seems to me to 
be unreasonable. The power has been exerted in this By-law. Jt is 
void in my judgment, because it is repugnant to the whole drift and policy 
of our legislation. 

If this lien is sustained, then the law invites to collusion between the 
company and stockholder, and patronizes immorality. I need not linger 
to point out how easily this collusion may be effected, how easy it would 
be for a dishonest debtor, by the aid of such a By-law, with the co-ope- 
ration of the company, to cheat his creditors. He is not only an individ- 
ual, but he is alsoa corporator—he is, if such a thing can be, part of both 
parties. Interested, as he is, in the corporation, the arrangement inures 
as well to his benefit as to the benefit of other stockholders. It increases 
the strength and resources of the company of which he is a member. 
It has been decided that the By-law of a corporation, whose charter 
makes the stockholders individually liable for its debts, permitting the 
stockholder to forfeit his stock to the company, is void, because a fraud 
upon his creditors. In the case now referred to,the creditors were cred- 
itors of the company, and, at the same time, in the event of its insolvency, 
creditors of the stockholder. The principles involved are like those involv- 
ed inthe caseat bar. The contest was between the creditor of the stock- 
holder, (for it was admitted that the company were insolvent,) and the com- 
pany, as to the validity of a By-law which forfeited to the use of the 
company his stock. In this case the court declared the By-law void and 
inoperative, upon the ground that it was against the fundamental princi- 
ples of lawand equity, and legally fraudulent.—19 Johns. Rep. 477, 478. 

By the judiciary act of 1799, all the property of a defendant against 
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whom verdict has been rendered, is bound from the signing of the judg- 
ment thereon.—Hotchkiss, 597. By the act of 1822, bank stock is made 
property liable to levy and sale, and upon which a judgment lien attach- 
es. By the same act, the purchaser of bank stock, under that judgment, 
is entitled to a transfer of the stock upon the books of the Company. 
The law, as I have before stated, commands the transfer. In this cause, 
the demand of the transfer was duly made, and the transfer duly refused 
on account of the by-law of the bank. Here we have the law of 1822 
requiring the transfer, and the by-law of the bank prohibiting it. Is the 
by-law consistent with the act of 1822, or rather, is it not repugnant to 
it? Both cannot prevail—the two do not harmonize. If they are not in 
conflict, why this case now before this court? If they are in conflict, 
which shall yield? Unquestionably the by-law must yield, by the very 
terms of limitation upon the law-making power, contained in the charter 
of the company. If, at this point in the proceedings, such direct antago- 
nism existed, does not the antagonism still exist? The plaintiff, then, 
was arrested in the process of asserting his rights, by the interposition of 
the By-law—so is he now by the defendant’s plea, of the lien of the 
Bank founded upon the By-law. Then he could not command the Judg- 
ment of a court, to settle this conflict of laws, now he can, and that fact 
constitutes all the difference. This conflict is the more apparent in this, 
that the act of 1822 is anterior to the charter of the Bank. The charter 
was passed in the face of the act of ’22, and we must presume, with the 
provisions of that act in the eye of the Legislature. And this fact makes 
it also easier for me to end the conflict, by sustaining the statute against 
the by-law. There is therefore a special repugnance between the by- 
law and the act of ’22, and for that reason the former is void. 

It has been already stated that no case has been found, directly adju- 
dicating the validity of such a by-law as this, as between the corporation 
and creditors of the stockholder, or as between the corporation and a pur- 
chaser claiming under the judgment of such a creditor. In the absence 
of direct authority, a doubt expressed by learned jurists as to the validity 
of such a by-law, ought to be received as influential in settling the ques- 
tion. Such a doubt is stated to exist, by Angell and Ames.— Angell and 
Ames, 297. 

The Washington Bank was incorporated by the Legislature of Massa- 
chusetts. This corporation made a by-law pledging the stock of every 
member for any and all sums of money which said member might at any 
time owe the bank—the same, in substance, with the by-law of the Au- 
gusta Insurance and Banking Company. A stockholder having assigned 
his shares brought suit against the bank for the use of the assignees for 
dividends due upon the stock. In delivering the opinion of the court, 
Chief Justice Parker holds this language: ‘‘ We need not, in order to 
decide this case, go into the consideration of the validity of this by-law 
against any creditor of a stockholder, though it may be worth inquiry to 
the corporation whether such a by-law can be of any avail, except be- 
tween them and the debtor. We suspect it is a first attempt by a general 
declaration of this kind to give themselves a preference over other credit- 
ors, without taking the usual means of pledge or transfer of the particu- 
lar stock they intend to hold.” This, to my mind, amounts to a solemn 
affirmation of what is put in the form ofa query. Can it be doubted what 
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would be the decision of this judge upon such a by-law in a case made 
before him ? There seems to he in the peculiar manner in which he ex- 
presses himself a conviction of the invalidity of the by-law ; also an anx- 
iety to depart from the necessities of the case before him, so to adjudicate 
it.—6 Pick. 329. This, then, is the opinion of one of the most distin- 
guished lawyers of New England, confirmatory of the opinion I am forced 
to give, and that is, that this by-law is void as against the title of the stock 
in the plaintiff in error—that being void, there is no lien created by it, and 
that the decision of the court below ought to be reversed. 





No. 11.—Joun Jounson and Epwarp J. Brack, plaintiffs in error, 
vs. Nei BALLINGALL, defendant in error. 


Under the Judiciary Act of 1799, requiring the answer of the defendant to set forth 
plainly, fully and distinctly the cause of his defence, illegality of consideration can- 
not be given in evidence, under the plea of the general issue to an action of As- 
sumpsit on a bill of exchange, at the instance of the holder against the drawer and 
acceptor. 


An action of Assumpsit was instituted in Scriven Superior Court, on 
a bill of exchange drawn by John Johnson in favor of Henry Beaufort 


upon Edward J. Black, which was accepted, and afterwards transferred 
to Neil Ballingall. There was a verdict for plaintiff, and appeal entered 
by the defendants. On the final trial defendants attempted, under the 
general issue, to show illegality in the consideration of the instrument, to 
wit, that it had been given to compound a felony. The evidence was 
rejected, under the Judiciary Act of 1799, which requires the defendant 
to make his defence in writing, which shall plainly, fully and distinctly set 
forth the cause of defence. ‘To this opinion of the circuit judge the de- 
fendants excepted, and the question is now presented for the determina- 
tion of this court-—whether or not there was error committed. 


E. J. Buacx for plaintiff in error. 


The ground alleged by the plaintiff in error is, that the court, under the plea of the 
general issue, ruled out testimony to prove the illegality of the consideration, or that 
the consideration of the bill was the compounding of a felony, prohibited by a statute 
of the State. 

It is a well settled and established principle of law, that the illegality or insuffi- 
ciency of a contract, by reason of any provision of the Legislature, may be objected, 
under non-assumpsit or nil debet, as, that the consideration was founded in gaming 
or usury, or that the agreement was not reduced to writing, or was not in pursuance 
of the Statute of Frauds.—1 Ld. Raym. 87 ; Comyn’s Dig. Plead., (2 G.) p. 8. 

Fulton Bank vs. Stafford, 2 Wendell’s Rep. 483; Levy vs. Gadsby, 3 Cranch, 180. 

Even a total failure of consideration may be given in evidence, under the general 
issue ; so, if there has been a recision of the contract.—Farrow vs. Mays, 1 Nott and 
McCord Rep. 312. 

In Assumpsit, everything which destroys the right of action may be given in evi- 
dence, under the general issue.—Bailey et al. vs. Tabor et al., 5 Mass. Rep. 286 ; 
Bank of Auburn vs. Weed, 19 Johns. Rep. 300. 

To an action upon a note to which non-Assumpsit was pleaded, the defendant may 
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prove that it was given for a tract of land, the titles and boundaries of which were mis- 
represented by the vendor.—Shelton vs. The Ex. of Garey, 1 McCord’s Rep. 470. 

From this authority it appears that the courts of Carolina adopt the rule established 
by the foregoing authorities in Massachusetts and New York, viz., that everything 
which goes to destroy the right of action may be proved under the general issue. 

If the rule applies to evidence of misrepresentation or fraud, it appiies with more 
reason to contracts void ab initio. It would be absurd to say that you could go into 
such evidence under non-Assumpsit, in actions where the contract was merely void- 
able, and not where it was absolutely void in its inception. 

Even usury, under such a plea, can be given in evidence.— Solomon & Co. vs. Jones 
et al., 1 (Treadway’s) Constl. Rep. 144. 

In relation to usury, our Act of 1843 requires it to be pleaded specially with notice, 
so as to make the defendant a witness where the plaintiff refuses to be sworn and to 
answer the defendant’s interrogatories, This statute, however, is merely cumulative, 
and does not interfere with the general rule. 

The decision of the court below is not sustained by the law or the practice of the 
courts, and is believed to be the first of the kind ever made in Georgia. 

The general issue puts in issue every matter in avoidance of the contract. It totally 
denies the existence of any cause of action, and therefore puts in issue the legality as 
well as the consideration, according to the authorities. A consideration is deemed 
illegal when it is for dropping a criminal prosecution, or suppressing evidence, or 
soliciting a pardon, or compounding a felony or misdemeanor, or other public crime. 
— Wallace vs. Hardacre, 1 Campbell’s Nisi Prius, 45; Nerot vs. Wallace, 3 T. 
Rep.17; 7 T. Rep. 475; 11 East Rep. 46; 16 East Rep. 293; Kinne, January, 
1846, 61. 

But it may be contended that if the testimony was admissible it could not avail 
the defendant, when the bill was in the hands of the plaintiffs as a bona fide hold- 
er for a valuable consideration. The answer to this objection is, that a promissory 
note, or bill of exchange, according to the common law, given for a gambling debt, 
being void even in the hands of a bona fide holder, so a note or bill, the considera- 
tion of which was for compounding a felony, is likewise void.—See Boyer vs. Bamp- 
ton, 2 Strange Rep. 1155; Campbell N. P. 45; 7 T. Rep. 475. 

The decisions of the English courts, made upon the statute 9. Ann, c. 14 sect. 1, 
establish that a bill of exchange, or promissory note given for a gambling debt is void 
even in the hands of a bona fide holder.— Chitty on Bills, 101. Such was the law in 
relation to usurious contracts, until the enactment of 58 Geo. III. ch. 93, which de- 
clares that bona fide holders of negotiable securities, without notice that they were 
given for usurious consideration, may recover upon them.—Chitty on Bills, 692. 

A bona fide holder of a bill or note given for compounding a felony has no remedy 
on it. It being void from the beginning, it can never receive vitality by any act of 
the parties afterwards, y 

Wherever the contract is made illegal and void by a provision of the legislature, it 
is void even in the hands of a bona fide holder. Upon acontract merely voidable, an 
innocent holder may recover, but not when it is void in its very inception, and when 
its illegality follows it wherever it may be negotiated.—See 1 Bay Rep. 24y. The 
innocent holder cannot even recover on the bill from the payee or maker, or any of 
the parties to it. He can only recover on the original consideration which he paid 
for it. 

The defendant may insist on illegality of consideration, though some party between 

him and the defendant took the bill bona fide, and gave a valuable consideration for 
it, and the innocent holder can in such case only resort to the party from whom he 
received the bill, and then he cannot recover on the bill, but the original considera- 
tion.— Payne vs. Trezevant, 2 Bay’s Rep. 23; Wiggins vs. Bush, 12 John. Rep. 
306. 
From the foregoing authorities, clearly applicable as they are to the point in issue, 
the court below has committed an error in ruling out the defendant’s testimony, and 
he is unquestionably entitled to a new trial, with the instructions of this court to 
admit the testimony. 


FE. Srarnes for defendant in error. 


Lumpkin, Judge, having stated the facts of the case, proceeded as fol- 
lows :— 
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Believing, as we do, that this case is controlled entirely by the judi- 
ciary act of 1799, we deem it unnecessary to notice the several grounds 
assumed by counsel for plaintiff in error, or to review the authorities ad- 
duced in support of them. The fundamental policy of our legislature, 
from the beginning, seems to have been to simplify pleadings, and at the 
same time to promote by them the substantial ends of justice. They 
have discarded, therefore, alike the diffusiveness and detail of the civil, 
and the technical accuracy’ and precision of the common, law. Suits 
are conducted in our courts by petition and answer, resembling more a 
proceeding in equity than any other. It is required of the plaintiff that 
he file his petition in writing—which shall contain the charge, allegation, 
or demand—plainly, fully, and distinctly set forth ; and of the defendant, 
that he shall, on or before the last day of the term to which the petition 
is returnable, make his defence or answer in writing, which shall plainly, 
fully, and distinctly set forth the cause of his defence. And what is the 
great object sought to be secured by this salutary provision? Is it to 
pervert or prevent truth, by shrouding it in technical gibberish as has 
been both ignorantly and rashly charged? Never was folly more fatal 
than to suppose so. It is to apprise both parties what they will be called 
upon to meet on the trial,so that being seasonably notified, they may 
come with all of their proofs prepared for the occasion. It is to enable the 
jury to know upon what statements of facts they are to predicate their 
investigation and verdict, and to put it in the power of the court to know 
upon what issue it shall pronounce its judgment. Would not any relax- 
ation of the law produce surprise, misapprehension, and hopeless confu- 
sion? We hesitate not to assert, that trial by jury and the system of 
pleadings, as heretofore practiced in our State and based as it is upon 
the very nature of things, will stand or fall together. Courts of admiralty 
dispense with pleadings, and with them trial by jury also. England 
made full experiment of the scheme so ingeniously defended by the 
plaintiff’s attorney, and the result has been that among the numerous 
law reforms introduced of late into that kingdom, the judges have adopt- 
ed new rules, under the acts of parliament passed for that purpose, 
wherein they have not only returned to the good old paths, which they 
had so unfortunately forsaken, but have, to render remedial justice still 
more perfect, “‘ corrected the abuse of the general issue, by restricting its 
meaning and application to its original design and effect.”—10 Bing. 
453, 475. In actions on bills of exchange and promissory notes, the 
plea of non assumpsit is no longer admissible in England, but a plea in 
denial must traverse some particular matter of fact.—Greenleaf on Ev. 
2vol.'7. All matters in confession and avoidance, whether going to the 
original making of the contract, or to its subsequent discharge, must now 
be specially pleaded.—b. Such distinctness of information is now consid- 
ered indispensable, on principles of common justice, in the mother country ; 
and hear the natural result of this return to their “ pristine excellence :” 
These statutes and rules, says Mr. Warren, for the further amendment 
of the law, and the further amendment of justice, have already exercised 
a most suasible and benignant influence upon every department of litiga- 
tion, with reference equally to suitors and practitioners ; saving, to the 
one, the destructive expense and procrastination so long deplored by all ; 
and to the other, simplifying and abridging the drudgery of their labors, 
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rendering the practice of their profession, in a word, more systematic and 
scientific than eyer.— Warren’s Law Studies, 14. Shall we retrograde, 
by permitting the defendant, under the plea that he did not promise to 
pay the bill, to give in evidence proof that it was founded on an illegal 
consideration ; and that, too, against an innocent holder, presumed to be 
altogether ignorant of the consideration? Would this be fulfilling the 
reasonable expectations of the venerated framers of our Judiciary, in re- 
quiring that each party be timely and distinctly informed, by the record 
of the proposition intended to be maintained by his adversary, at the trial, 
that he may come prepared to meet it? We think not. Instead of the 
courts receding, our law-makers should take higher ground in this matter, 
and require of the plaintiff, as they do in some of our sister States, to file his 
replication in writing. We are already encountering serious inconveni- 
ence for want of this wholsome enactment ; and our records stultify us, 
whenever they are exhibited in foreign courts. An action of debt is 
brought on a promissory note, barred on the face of it. The statute of 
limitations is pleaded, and still there appears to be a recovery on the 
paper. This is inexplicable to strangers, who are uninitiated in the mys- 
tery of oral replications. So, to debt on a bond, the defendant pleads a 
release, to which the plaintiff verbally replies, it was given under duress, 
and upon this issue succeeds, although not a vestige of it remains on the 
records. As a court, we should feel ourselves inexcusably culpable, were 
we to countenance, by our sanction, evils so glaring, any further than we 
are constrained to do by the law as it is, one jot or tittle of which we will 
in no wise abate. Much of our present practice is in direct contravention 
of the Judiciary. Our effort and aim will be to uphold and maintain this 
magnificent monument of legal and juridical wisdom, in all of its length 
and breadth. Lord Brougham has been greatly eulogized for displaying 
a reach of intellect in advance of his age, and far beyond his cotempo- 
raries in the reforms which he recommended in the civil and criminal 
code of his country. Any reader of his speeches will discover that many, 
yea, most of the plans, which he proposed, were embodied in our judici- 
ary, and had been in practical operation for more than a quarter of a 
century before. We should be recreant to the highly responsible trust 
confided to our hands, were we to permit the foundations of this beautiful 
fabric to be undermined. 

It is the opinion of this court, that the decision excepted to is correct 
and ought to be affirmed, and it is ordered that the same be certified to 


the court below. 
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No. 12.—Exeazer Locxwoop, plaintiff in error, vs. Seaporn J. 
SaFrrotp, defendant in error. 


The “eventual condemnation money,’ secured by an injunction bond, is the 
amount ultimately fixed, and settled by the judgment or decree of the court in the 
case. 


The final judgment or decree of the court, in the case in which the injunction is 
sanctioned, affords the only legal evidence of the measure of damages, to be recover- 
ed in a suit on the injunction bond. 


The defendant in error, in the year 1832, foreclosed two mortgages 
upon personal property, executed by one Christopher Keenan, and was 
proceeding to sell the property by virtue of the mortgage fi. fas., when 
Keenan filed his bill in equity, in Morgan Superior Court, alleging that 
he had equitable sets off to the amount for which the mortgages had been 
foreclosed, and praying, among other things, that said fi. fas. might be 
enjoined, until the final hearing of the bill. Lockwood, the plaintiff in 
error, became the security of Keenan on the injunction bond, given upon 
the filing of the bill. At March term, 1833, of said court, the matter in 
controversy between the parties was referred to arbitrators under the fol- 
lowing order of court. 

“ Ordered, that the whole matter in controversy between the parties, 
including the cases pending in the Inferior Court of this county, be re- 
ferred to the arbitrament and award of Isaac R. Walton, John Robson, 
and Isaac Walker, and should there be any amount allowed Christopher 
Keenan, the complainant, it shall be credited on the fi. fas. in favor of 
defendant, Seaborn J. Saffold, vs. Christopher Keenan, complainant, 
which have been enjoined. It is further ordered that the injunction 
staying proceedings of said fi. fas. be now dissolved, and the sheriff 
proceed to advertise and sell the property levied on by said fi. fas., sub- 
ject to said fi. fas., and that the said arbitrators shall make up their award 
in sixty days from the adjournment of this court, and deliver the same to 
the clerk of this court, who shall hand a certified copy to the Sheriff, 
and if their award be in favor of Keenan, the amount awarded shall be 
allowed by the Sheriff as a credit upon said fi. fas. the remainder collect- 
ed, and the referees select their own day and the place of sitting, and that 
they give the parties or their attorneys ten days notice of the time and 

lace.” 

The arbitrators made and returned the following award : 

“Tn accordance to a rule of reference to us directed from the Honor- 
able the Superior Court of said county, at March Term, 1833, we have 
proceeded to the investigation of the matter in dispute between the par- 
ties, and do unanimously award and decree that the two mortgage fi. fas. 
issuing from the Inferior Court of said county, in favor of said Saffold vs. 
Keenan do proceed against the said Keenan; and we do further award 
and decree to the said Seaborn J. Saffold all the amounts which may be 
due the late firm of Saffold and Keenan, by note, book account, or other- 
wise, and one hundred and thirty-nine dollars and seventy- nine cents, an 
amount due by said Keenan to said Saffold, which amount we award and 
decree to be entered up against said Keenan on the bill in Equity.” 
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The sheriff proceeded to sell all the mortgaged property, which failed 
to bring a sufficient sum to pay off the fi. fas. 

The award made and returned by the arbitrators was, at the following 
term of Morgan Superior Court, made the judgment of the court, and 
execution was required to issue for the amount awarded, against said 
Keenan and his security on injunction. 

In 1843, Seaborn J. Saffold brought suit against the plaintiff in error, 
the security on the injunction Bond, for the eventual condemnation money, 
which came on to be heard before Judge MerrrweTHeER, at March Term, 
1846, of Morgan Superior Court. There was no controversy as to any- 
thing contained in the award, or decretal order, except as to the sum 
which was the difference between the amount of the fi. fas. and the 

j amount for which the property sold, it having been admitted that the bal- 

‘ ance of the decretal order had been complied with. The court below 
permitted the award and judgment, together with the mortgage fi. fas. to 
go to the jury as evidence of condemnation money. 

The jury upon this evidence found a verdict for Saffold for the sum of 
$2,573 23, this sum being the difference between the amount of the fi. 
fas. and the amount for which the mortgaged property sold. 

To the introduction of which testimony as evidence of condemnation 
money the counsel for the defendant below objected, and their objection 
was overruled by the presiding Judge, to whose decision they have as- 
signed as error in law: 

That the said court erred in permitting the record of the proceedings 
in Equity, and the mortgage fi. fas. to go to the jury as evidence of con- 

demnation money. 




























Cone and Reese for the Plaintiff in Error. 


Dawson and Foster for the Defendant. 






By the Court—W arner, Judge. 






This was an action instituted on an injunction bond by Saffold, the 
defendant in error, against Lockwood, the plaintiff in error, as the secu- 
rity for one Christopher Keenan. By the 3d section of the Act of 16th 
December, 1811, (Prin. Dig. 437,) it is declared : “* No injunction shall 
be sanctioned or granted by any judge of the superior courts of this State, 
until the party requiring the same shall have previously given to the 
party against whom such injunction is to operate, by application to the 
clerk of the Superior Court for that purpose, a bond with good and am- 
ple security for the eventual condemnation money, together with all fur- 
ther costs.” The bond in question’ was taken in accordance with the 
requisitions of the above statute. On the trial, the point was made, as 
to what should constitute the legal evidence of the eventual condemna- 
tion money, in a suit on an injunction bond. We are of the opinion 
“‘ the eventual condemnation money,” as contemplated by the legislature, 
is such only as may be ultimately fixed and settled by the judgment or 
decree of the court, and that such judgment or decree affords the only 
legal evidence of the measure of damages to be recovered in a suit on 
the bond. The Judiciary Act of 1799, providing for appeals, requires 














74 SUPREME COURT OF GEORGIA, 
Lockwood vs. Saffold. 








the party appealing to give security for the eventual condemnation money, 
the uniform construction given to the terms, “eventual condemnation 
money,” in that statute, has been, to make the security on appeal, bound 
for the amount of the judgment rendered, on the appeal trial. Such 
being the practical construction given to the words of the Judiciary Act 
of 1799, at the time of the enactment of the statute of 1811, it is quite 
reasonable to conclude the legislature intended the words ‘ eventual con- 
demnation money,” in the latter Act, should receive the same construc- 
tion as in the former. The term “‘ condemnation”? is defined by Bouvier, 
in his Law Dictionary, 295, to be ‘‘a sentence, or judgment, which con- 
demns some one to do, to give, or to pay something ; or which declares 
that his claim or pretensions are unfounded.” ‘ Judgments are the sen- 
tence of the law, pronounced by the court upon the matter contained in 
the record.”—3d Bl. Com., 395. The “eventual condemnation mo- 
ney,” then, is that which the law sentences the party to pay ; expressed 
by the judgment of the court, the legitimate organ of the law. The re- 
cord in this case shows, the parties submitted the matter in dispute be- 
tween them to arbitrators, who made an award, which was, in our 
opinion equivalent to the verdict of a jury. Upon this award, the judg- 
ment of the court was pronounced in the following words : “ It appear- 
ing to the court that a rule of reference was entered into by the parties 
the last term of this court in this cause, and it further appearing that the 
arbitrators therein mentioned met in pursuance thereof, who, after due 
deliberation and investigation of all the matters submitted to them, 
awarded to the defendant Seaborn J. Saffold the books of accounts, and 
notes to the late firm of Saffold and Keenan, and the sum of one hun- 
dred and thirty-nine dollars in addition, which award is now here in 
court. It is therefore ordered, considered and adjudged, by the court, 
that said award be now made the judgment of the court, and entered of re- 
cord accordingly : and that execution do issue for the amount so awarded 
against the principal and his security on injunction.” The judgment of 
the court (the organ of the law) sentences, or condemns, if you please, 
that Keenan should pay to Saffold, in addition to the delivery to him of 
the books of accounts, and notes, the sum of one hundred and twenty- 
nine dollars, and that execution do issue for the amount so given against the 
principal and his security on injunction bond. From what we have said, 
it follows, as a legal consequence, this judgment of the court must be 
taken as the only evidence of the eventual condemnation money in this 
cause. If we allow ourselves to go behind the judgment for evidence of 
the eventual condemnation money, where are we to stop? We think 
the only safe rule is, to be governed by the judgment alone, in ascertain- 
ing what is the eventual condemnation money inacause. We are there- 
fore of the opinion the court below erred in permitting the mortgage fi. 
fas. mentioned in the record, to be read in evidence to the jury as evi- 
dence of the eventual condemnation money on the trial of this case. 
The judgment of the court below must therefore be reversed, and a 
new trial granted. 
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No. 13.—Joun H. Broveurton, Plaintiff in Error, vs. Henry Bap- 
GETT, Defendant in Error. 


A bill of sale to a slave containing Warranty of Soundness is neither at common law, 
by the Statute of Anne, nor by our own Act of 1799, negotiable by endorsement, so 
as to vest in the endorsee a right of action on the warranty. 


The Act of 1799 makes the papers therein enumerated negotiable “‘ in such manner 
and under such restrictions as are prescribed in the case of promissory, notes.” 
They must be payable to the payee’s order or assigns, or to bearer, as prescribed 
by the Statute of Anne. 


Questioned, whether an instrument under seal can be transferred by endorsement not 
under seal ? 

A specialty is defined by Littleton to be, ‘“* a bond, bill, or such like instrument ; a 
writing or deed under the hand and seal of the parties.” 


The Act of 1799 has reference exclusively to liguidated demands, whether for 
money or other thing, and applies to these instruments alone, which are for the 
payment of an ascertained sum of money, or of some specific article or articles of 
property. 

It is not necessary that there should be a recovery upon Broughton in order to entitle 
him to sue on the warranty. 


This was an action of covenant upon warranty of soundness of a slave, 
tried before Judge Merriwether, in the Superior Court of the county of 
Greene, at March Term, 1846. The facts of the case are set forth in the 
opinion delivered by the Superior Court, to which the reader is referred. 


Joun G. McHenry, for Plaintiff in Error. 


The real effect of the decision made by the court below, rejecting the evidence 
tendered, is that Broughton has no right to maintain the present action—he having 
assigned his title to the slave named in the bill of sale, as well as all right to maintain 
an action for a breach of warranty for any unsoundness that may have existed at the 
time of the first purchase. 


1st. We maintain that by Broughton’s endorsement to Attaway, of the original bill 
of sale made by Badgett to him, not even title was conveyed to Attaway. Is the in- 
strument tendered (being under seal) such an one as could be transferred or negotiated 
at common law? Certainly not. Is any negotiable quality given to such instruments 
by our Statute of 1799. By reference to that statute, it will be found that bonds, spe- 
cialties, promissory notes, and other liquidated demands bearing date since 9th of 
June, 1791, whether for money or other things, shall be of equal dignity, and be ne- 
gotiable by endorsement, in such manner and under such restrictions as are prescribed 
in the case of promissory notes. 

Clearly, at common law, this being an instrument under seal, cannot be transferred 
by such assignment as this, not under seal. By our statute referred to, if the instru- 
ment be negotiable by endorsement, it must be under the restrictions prescribed in 
the case of promissory notes. In this instrument there are to be found no words ren- 
dering the same negotiable ; so the difficulty at common law is not obviated by any of 
the provisions of our statute. anus 

The effect of the Statute of 99, goes no farther than to vest an equitable title in the 
transferee, and does not divest Broughton of the legal title. But admitting for the 
sake of argument, that by the endorsement Broughton conveyed to Attaway his ¢it/e in 
the property, does the alienation of title preclude his right to an action for damages 
on the breach of warranty? Clearly not. No point is more firmly established, than 
that in cases of this kind, damages constitute the gist of the action ; soundness or 
unsoundness is the question; and so soon as the warranty is violated, the right to 
the action for damages accrues, and even when the party has parted with the 
title to the property.—ist H. Blackstone, 17; 1 T. R., 136; 2d T. R., 745; 1st 
Taunt., 368; Wheaton, Selw. Title Deceit. pe oe 

Again, admitting the assignment by Broughton to Attaway of his title in the property 
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specified in the original bill of sale, does that assignment transfer to Attaway the 
right to maintain an action, for any breach of the warranty that might occur, made by 
the original vendor to Broughton? Atcommon law, that being merely a right to bring 
an action, was not subject matter of assignment. How does it stand by our statute of 
99? That statute allows bonds, specialties, promissory notes, and other /iqguidated 
demands to be negotiated under such restrictions as the statute of Ann prescribes for 
the negotiating of promissory notes. This statute clearly contemplates liquidated 
demands ; instruments given for money or some specific article, for such is the lan- 
guage of the statute itself; and it certainly does not design by the use of the term 
specialties, to admit of the assignments of all instruments which are made under seal, 
by mere endorsement. If so, deeds to land are likewise subjects matter of negotia- 
bility by mere endorsement. Such is not the meaning of the statute; and, clearly, it 
does not contemplate the rendering the mere right to maintain actions for unliquidat- 
ed, uncertain demands negotiable by mere endorsement. Besides, this instrument 
falls under the provisions of the exception affixed to that statute. What is the real 
meaning and import of the endorsement upon this instrument? It amounts to nothing 
more than a second bill of sale by the first vendee Broughton, in tenor and effect as 
that made by the first vendor to him. 

In every view of this question, I contend, both at common law, and under our 
statute of 99, the court erred in rejecting the testimony tendered. 


F. H. Cone for Defendant in Error. 


W. C. Dawson in conclusion for Plaintiff in Error. 


By the Court—Niszet, Judge. 


Badget, the defendant in error, sold to Broughton, plaintiff in error, a 
female slave, and executed to him a bill of sale for her, containing a 
warranty of soundness. The plaintiff in error sold the slave to one At- 


taway, and endorsed to him the bill of sale which contained the warranty. 
The bill of sale was under seal, the endorsement was in parol, and in the 
following words, to wit : ‘‘ Jan. 25th, 1844, for full value received I here- 
by transfer the within bill of sale, made by Henry Badgett to me, to 
Chesley Attaway, test., A. T. Scott, and signed John Broughton.” 

After the sale of the slave to Attaway, she proving unsound, as was 
alleged, Broughton brought his action against Badgett on his warranty 
for damages. In making out his case, the plaintiff tendered in evidence, 
the bill of sale, with the endorsement. The defendant demurred to the 
evidence, upon the ground, that the endorsement transferred all right, on 
the warranty, to Attaway and therefore, Broughton, the plaintiff, could 
not sue. The demurrer was sustained and the plaintiff submitted to a 
verdict. Upon this decision the error is assigned. We are therefore 
called upon to decide whether the bill of sale is itself negotiable, and if 
it is, whether the endorsement of it to Attaway, gave to him a right of 
action upon the warranty of Badgett therein contained—which involves 
the right of Broughton to sue, for it is very clear, that he and his trans- 
feree cannot both sue Badgett on his warranty. 

The bill of sale being under seal, and the endorsement on it being by 
parol, if it be a negotiable instrument at all, it may be questioned, 
whether it can be transferred but by endorsement under seal. We be- 
lieve that this paper, however, is neither at common law, by the statute 
of Anne, nor by our own act of 1799, negotiable. The endorsement and 
delivery of it to Attaway, is evidence of title to the slave, by which 
Broughton is estopped—by virtue, too, of which Broughton may occupy 
the same relative position to Attaway, which Badgett occupies to him, 
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but no right of action on the warranty was thereby transferred—that 
remains with Broughton. Nor do we believe that it was necessary, that 
there should be a recovery upon Broughton, in order to entitle him to sue 
on the warranty. His rights against Badgett remain as they were, and 
are not affected by the new relations between himself and his vendee. A 
chose in action is not assignable at common law, so as to vest the legal 
title in the assignee. The statute of Ann makes only such securities as 
are payable to the order or assigns of the payee, or to bearer, negotiable. 
They must have negotiable words on their face, showing the intention of 
the makers, to give them a transferable quality.— Story on Bills, 75; 3 
Kent, 77. This paper contains no negotiable words and is not, therefore, 
negotiable by the statute of Ann. By the act of 1799 ( Prin. Dig. 426) 
the papers which are therein made negotiable are only made negotiable 
“in such manner and under such restrictions as are prescribed in the case 
of promissory notes.”? One of the restrictions prescribed by the statute 
of Ann is, that promissory notes must be payable to the payee’s order or 
assigns, or to bearer. Under this view of the subject, the instrument un- 
der review is not negotiable under the act of 1799. But the court gives 
to that act a construction which upon other grounds wholly denies to this 
bill of sale and warranty any negotiable qualities. It is of opinion that it 
was not the intention of the Legislature to include at all, under the pro- 
visions of the act of ’99, such an instrument as this. It is argued by 
counsel for defendant in error, that this paper being under seal is a spe- 
cialty and is therefore included in the words of the act, “ all bonds, and 
other specialties.” It is not denied but that this paper is a specialty, but 
it is denied that it is such a specialty as was intended in the words of the 
statute. A specialty is defined by Littleton, to be ‘a bond, bill or such 
like instrument, writing or deed under the hand and seal of the parties.” 
Here are two kinds of specialties according to the definition, to wit : 
Bonds and bills and such like instruments, and writings and deeds, both be- 
ing under seal. The former class obviously includes instruments under 
seal for the payment of money—the latter, deeds and instruments of like 
character. The Legislature meant, no doubt, specialties of the former 
class—to which class this bill of sale does not belong, for it is not a bond 
or bill or other instrument to pay money—but contains title to a slave 
and a warranty of her soundness. The warranty assumes to pay 
nothing ; it gives only a right of action, in which action, recovery is de- 
pendent upon proof on trial. It will not be contended that a deed is 
negotiable by the act of ’99, and yet a deed isa specialty. By ‘‘ bonds 
and other specialties and promissory notes and other liquidated demands,” 
the Legislature manifestly meant “liquidated demands,” and no others. 
This construction is drawn from the terms of the act, specifying bonds 
and other specialties and promissory notes, “ it enumerated other liquidated 
demands.” By which it is apparent that the securities previously enu- 
merated, as well as those in these words embraced, are meant to be such 
as assume to pay an ascertained—liquidated sum of money. It is also 
insisted that the clause in the statute which follows, to wit: “ whether 
for money, or other thing,” is an enlarging clause, and is meant to include 
all kinds of papers between man and man, which the relations of society 
may originate. We do not think so, but believe that this clause was de- 
signed to give negotiability to notes or bonds for the payment of some 
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specific article of property. At the time the act was passed there was in 
the country but little money. Commercial operations were limited. 
The consequence was that much of the business of our State was con- 
ducted by an exchange of property ; notes were then made payable in the 
products of the soil—-as tobacco, indigo, and cotton. Indeed such notes 
are not uncommon at this day. Tosuch notes and obligations this clause 
has reference and gives to them negotiability. 

They too are liquidated demands. They are made payable in an as- 
certained and specific amount of property or produce, and are therefore 
liquidated. Under no view of the subject can we believe that the legis- 
lature meant to make a mere right of action negotiable. Mr. Broughton 
did not, because if desirous, he could not, endorse to Attaway his right of 
action on this warranty. We think the judge of the court below erred, 
and that his decision in this cause must be reversed. 





Act of 1799, section XXV., referred to in the foregoing decision, is as follows : 
‘* All bonds, and other specialties and promissory notes, and other liquidated de- 
mands, bearing date since the 9th day of June, 1791, whether for money or other 
thing, shall be of equal dignity, and be negotiable by endorsement, in such manner 
and under such restrictions as are prescribed in the casa of promissory notes. Pro- 
vided that nothing herein contained shall prevent the party giving any bond, note, or 
other writing, from restraining the negotiability thereof, by expressing in the body 
thereof such intention.”—Prin. Dig. 426. 





No. 14.—James Tuomas, Plaintiff in Error, vs. Wittiam M. 
Harpwick, executor of Darius Gilbert deceased, Defendant in 
Error. 


By the laws of England, as adopted in this State, an administrator de bonis non cannot 
call the ‘representatives of the deceased executor or administrator to account for 
any property which their testator or intestate may have converted or wasted; nor 
can he claim or receive anything, but those goods, chattels, and credits, which 
remain in specie, and are capable of being identified as the property of the first 
testator or intestate. 

Suits for assets wasted or converted, may be brought directly by creditors, legatees, 
and distributees. 

The act of 1821, passed for the better protection of the estates of orphans and for 
other purposes therein mentioned, does not deprive persons interested of this com- 
mon law right, but was intended to afford them additional remedies. 

The act of 1816 is necessarily restricted to the only class of cases to which it applies. 

The act of 1845, to define the rights and powers of administrators de bonis non, does 
not extend to suits brought and prosecuted to judgment before its passage ; to 
make it available in cases instituted since, would it not be necessary for the re- 
moved executor or administrator, or representatives of a deceased executor or ad- 
ministrator, to plead and prove that he had fully accounted with the administrator 
de bonis non? (Quere.-) 


An action of debt was commenced by James Thomas against Darius 
Gilbert, to the February term, 1840, of the Inferior Court of Hancock 
County. At the August term thereafter, the death of the defendant was 
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suggested. At the August term, 1842, William M. Hardwick, as ex- 
ecutor of Gilbert, was made a party to the suit, and pleaded plene admin- 
istravit preter. At the February term next ensuing, he confessed judg- 
ment to the plaintiff for the amount of his demand with liberty of appeal. 
An appeal was entered. At the October term, 1843, of the Superior 
Court, Hardwick pleaded in abatement of the action, that since the last 
continuance of the cause, his letters testamentary had been revoked, and 
he removed from his executorship, by the court of ordinary of Hancock 
County. The plaintiff demurred to the plea. The demurrer was ever- 
ruled by Judge Sayre, at the April term, 1846, who decided that the 
case was controlled by the act of 1821, which declares, that upon the 
revocation of letters testamentary, suits by or against the executor shall 
not abate by reason of the removal of the executor, but the removal be- 
ing suggested of record, a scire facias may issue to make the successor a 
party to the suit, at any time after the appointment of the successor, and 
that the plaintiff was shut in to this course. He further held, that the 
administrator de bonis non had a right to maintain an action against the 
displaced executor for all the assets which had come into his hands, and 
that the act of the last General Assembly was only declaratory of this 
pre-existing right. To this opinion of the circuit judge the plaintiff ex- 
cepted, and this writ of error is brought to reverse it. 








James Tuomas, in propria persona. 


I maintain that, at common law, the administrator de bonis non can have no action 
against the executor, Hardwick, for anything administered by him, when the same is 
not as the testator left it, as when property has been changed into money, or where 
a waste has been committed.—Lovelass on Wills, 101; Curtis vs. Vernon; 3 T. 
R. 587; 1 Williams on Ears, 594; 1 Gill and John. 270; 5 Randolph, 51; 1 Bar. 
and Har. Dig. 552-3-4. 

Such suits tor assets, wasted or converted, may be brought directly by creditors, 
legatees or distributees.—5 Randolph, 51 ; Lovelass on Wills, 392; Went. off. Exr. 87. 

An executor, having administered, iscompelled to undergo the burthen of executor, 
and also may be sued as executor, though he cannot sue others, because he has not 
the will under the ordinary seal.— Ibid. 

But admitting the right of administrator, de bonis non, to bring his action against 
the executor removed for misconduct, yet first at common law, it is the right ofa 
creditor, legatee or distributee to sue the executor so removed, and nothing buta plea 
of transfer of all the assets, tothe administrator de bonis non, will discharge him ; 
and, 2d, that after action brought, if removed, this plea will not avail the original 
executor. To support the first position, see 2 Williams on Exrs., 1196; Ibid. 373; 
Keble vs. Keble, Hob. 49. Tosupport the 2d position, see Curtis vs. Vernon, 3 
T. R. 578. 

A removal is not a discharge of existing liability.—2 Bailey’s Rep. 481. 

Our statute nowhere declares the action shall abate ; it expressly declares it shall 
not abate. It nowhere declares the plaintiff shall make the administrator de bonis 
non a party ; it only declares the plaintiff may make him a party. y ‘ 

Our statute changes the common law, as to plaintiffs, by declaring their actions 
shall not abate; it gives a right to recover, in the administrator de bonis non ; it 
does not change the common law, as to defendants, by absolving them from any fixed 
liability, but merely gives an additional remedy to plaintiffs, which they did not have 
at common law, by pursuing the fund, either in the hands of the original executor, or 
in the hands of the administrator de bonis non. 

The statute of 1816 can have no bearing on the question, because, 1st, in the lan- 
guage of the statute, itdoes not embrace the case at bar; 2d, because, if it does 
embrace the case at bar, in its language or spirit, the act would be, to that extent, 
unconstitutional, being contrary to the title of the act. The act is ** An act to autho- 
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rize the several courts of ordinary, i in this State, to appoint their clerks administra- 
tors, de bonis non, in certain causes.’ 


Dawson and McHenry for Defendant. 


Lumpkin, Judge, having stated the facts of the case, proceeded to 
deliver the opinion of the court. 

We are met in limine by the assertion of the Circuit Judge—that the 
Act of 1845, giving by implication to an administrator de bonis non, the 
power to call upon a removed executor or administrator, or the represen- 
tative of a deceased executor or administrator, to account for assets pre- 
viously wasted or converted, was only declaratory of a right previously 
existing. Is this so? We think nof. It is needless to go into the 
history of administrators; suffice it to say that in this State, the 
power of appointing and superintending the conduct of them is as- 
signed to our Courts of Ordinary; and that we have copied in the main, 
the statutes of 31 Edw. IlI., Ch. 2d; and 21 Hen. VIII., Ch. 3d. 

An administrator de bonis non has not full, complete, and original juris- 
diction. He is appointed to finish a business already begun, and in most 
cases partially performed. He is an administrator de bonis non adminis- 
tratis, viz., of the assets not already administered ; like all other trustees 
his authority is derivative, and he cannot transcend his commission. 
His office, therefore, ex vitermini, confers upon him no right to sue for 
assets which have been previously administered. An administrator de 
bonis non is entitled, says Bacon, (Title Exs. and Admins. B. 2,) 
to all the goods and personal estate, such as terms for years, household 
goods, &c., which remain in specie, ‘and were not administered by the 
first executor or administrator, as also to all debts due and owing to the 
first testator or intestate. (Salk. 306; Skinner, 143; Bos. and 
Pul. 310.) 

Also it is holden, continues the same authority, that if an executor re- 
ceives money in right of the testator, and lays it up by itself, and dies 
intestate, that this money shall go to the administrator de bonis non, 
being as easily distinguished to be part of the testator’s effects as 
goods in specie. But if A dies intestate, and his son takes out adminis- 
tration to him and receives part of a debt, being rent arrear to the intes- 
tate, and accept a promissory note for the residue, and then dies intestate, 
this acceptance of the note is such an alteration of the property as 
vests it in the son, and therefore at his death it shall go to his adminis- 
trator, and not to the administrator de bonis non, (Barker vs. Talcott, 
Vernon, 433; 2 Vent. 362; Rol. Ab. 380.) It would seem, then, that the 
only question to settle is this. What constitutes an administration of the 
assets so far as the administrator de bonis non is concerned? I annex 
this qualification to the inquiry, because to administer—so far as the ad- 
ministrator de bonis non is concerned—is one thing, and to administer fully, 
so far as creditors of the estate are interested, is “quite another, and a dif- 
ferent thing. And yet we fear that this distinction has been too often 
overlooked ‘and disregarded, and has given rise to most of the mis- 
apprehensions. which prevail upon this subject. To administer goods, 
then, is to alter, change, or convert them. Where lands and negroes are 


sold by order of the Court of Ordinary, or perishable property, by the act 
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of the party himself, they are administered so far as the successor is con- 
cerned. He cannot maintain an action for them; of course’ the prede- 
cessor is liable for their proceeds to creditors, legatees and distributees. 
If an executor or administrator be removed, or die, having on hand in 
kind a portion of the original assets, these could be sued for and recov- 
ered by the administrator de bonis non. These principles are clearly es- 
tablished by a train of decisions commencing several centuries ago in 
England, and coming down to our own time in this country, (Duce vs. 
Baylie, Freem., 462; 2 Lev., 100; 1 Ventr., 275; 3 Reb., 298, 427, 463, 
495, 549,; 3 Bac., 19, 20; 2 Leigh, 512,525; 1 Gilland John. Rep., 
270; 9 Leigh, 580.) 

Suppose the assets of the estate have been exhausted, and misapplied 
by the payment of debts of inferior degree before those of a superior, 
will it be pretended that an administrator de bonis non could maintain an 
action against his predecessor, or the estate of such predecessor, for this 
devastavit ? Sucha precedent or principle is not to be found. 

The statute of 30 Charles LI. Ch. 7, explained and perpetuated by the 
4th and 5th of William and Mary, expressly declares in its preamble— 
that executors and administrators of executors and administrators for 
want of privity, were not before answerable, nor could be sued for debts 
due by the first testator, or intestate—notwithstanding such executors or 
administrators had wasted the estate of the first testator or intestate ; and, 
to remedy this evil, it makes such second executors or administrators 
chargeable. How? To the administrator de bonis non? No; but 
chargeable in the same manner as the first executor or administrator 
should, or might have been ; that is directly to the creditors.— Wernick’s 
admr. vs. McMurdo, 5 Ran.; 1 Sand, 219 note E. Inthe Virginia case 
from which the foregoing exposition of the British Statutes is quoted, 
the Court of Appeals boldly challenge the production of a single case— 
the dictum of a single Judge, or the assertion of any elementary writer 
—that the administrators de bonis non, either at law or in equity, can sup- 
port an action, or file a bill for account against the representatives of a 
defaulting executor or administrator. Thus stood then the English law as 
adopted in this country. Let us see how far the statutes passed by the 
General Assembly in 1816, 1821 and 1845 have affected the doctrine. 

As to the first of these acts, it isenough to say, that the case under 
consideration does not fall within it. It provides for one class of cases 
only, and that is where the administrator or administrators die, and 
the administrator de bonis non cannot be granted from the incapa- 
bility of the persons applying to give the security required by law, or 
when the persons appointed refuse to give such security. To remedy 
this evil that act was passed. Shoulda question ever originate under the 
second section, its validity may well be doubted, under that clause in the 
17th Section of the first article of the constitution which forbids the pas- 
sage of any law or ordinance containing any matter different from what is 
expressed in the title thereof. What was the mischief intended to be re- 
dressed by the act of 1821? It fully explains its own object. Doubts 
had arisen under the previous legislation of the State as to the power of 
the courts of ordinary to remove executors, administrators and guardians, 
from their respective trusts, where the authority had not been expressly 
given, to the injury of the estates of orphans and the delay of justice. 
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Theretore, for the better protection of the estates of orphans, and to pre- 
vent the delay of justice, it is enacted, that whenever it shall come to the 
knowledge of the court of ordinary that any guardian or executor or ad- 
ministrator shall waste, or in any manner mismanage, the estate of any or- 
phan, or deceased person, or does not take due care of the education aud 
maintenance of such orphans, ( {= or “ deceased person ;” repeated, of 
course, by mistake, ) according to his, her or their circumstances ; ; or where 
such guardian, executor or administrator, or their securities, are likely to 
become insolvent ; or where such executor, administrator or guardian shall 
fail to make returns within the time prescribed by law, &c.; such guard- 
ian, executor or administrator shall be cited to appear, and investigation 
had of their actings and doings, and the court is empowered to revoke the 
trust already confided, and pass such further order as it may think fit and 
expedient. And upon the revocation of such letters testamentary, letters 
of administration, and guardianship, it is declared that suits by or against 
either shall not for this cause abate ; but the removal being suggested on 
the record, a scire fucias may issue to make the successor of such re- 
moved person a party, at any time after thea appointment and qualification. 

In scanning the whole of this Act, would the thought ever occur that 
it was designed to confer any benefit upon a trustee who had been re- 
moved by the proper authority from his office for misconduct ? To tole- 
rate such a plea in abatement interposed by him, would be, most empha- 
tically, to allow him to take advantage of his own wrong: N emo allegans 
suam turpitudinam audiendus est. He is punished by the Ordinary for a 
breach of the trust confided to him, by the revocation of his letters, and 
he now secks to shelter himself under that sentence of condemnation from 
liability already incurred ; and that, too, without pretending by his plea 
that since his removal he has accounted with his successor for the eflects 
with which he is chargeable. The Act of 1821 was not passed for the 
protection of delinquent trustees ; it did not repeal the common law, but 
was intended to afford additional remedies, and especially to prevent delay’ 
in the pursuit of rights which had already accrued. It is argued that un- 
less the proper representative is made a party to the action pending, 
no one else would have the means or the inclination to ascertain whether 
the demand sued upon was proper or not. This is true in all suits against 
executors de son lort,and where the attempt is made, as in the case under 
discussion, to charge the defendant personally, the instinct of self-preser- 

vation will be the most satisfactory guaranty against a wrongful recovery. 
We will not say either how far an administrator de bonis non might not 
make himself a party by interpleading, should it be deemed necessary for 
the protection of the estate. 

When an improper administration has been revoked, (and the removal 
of an executor is strictly analagous,) a creditor may sue the displaced 
administrator, and he can only defend himself by showing that he has 
legally administered all of the assets, except those delivered over to the 
succeeding administrator or executor, and if any remain in his hands not 
delivered over, or if he has committed a devastavit by paying debts of 
inferior before those of a superior dignity, the creditor will recover.—6 
Rep. 18, b. Packman’s case ; 11 Vin, Abr. 119, pl. 5 admr. of Wernick 
vs. McMurdo, 83, 84. 

Such was the iaw previous to the Act of the General Assembly of 
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1845. It is suggested by a gentleman at bar that the passage of this 
statute was procured to meet a particular case, (not the one before us.) 
We know nothing to justify such an insinuation. It may have been dic- 
tated by the purest patriotism, and with an eye single to the public weal. 
As it is calculated, however, to delay creditors, legatees, and distributees, 
by compelling them to wait until the accounts between the administrator 
de bonis non and his predecessor, or the representatives of his predeces- 
sor, can be adjusted, at the end perhaps of a protracted litigation; to 
defeat the successful operations of their just claims, by requiring it to be 
done through the intervention of one whose interest might, and probably 
often would, be adverse to theirs and coincident with that of his nominal 
adversary ; to lessen the ultimate security by multiplying the agencies 
through which the estate is to be settled ; and to diminish the assets, by 
taxing commissions in favor of every successor through whose hands 
they should pass ; we repeat that for these and many other reasons we 
should construe strictly the Act of 1845, did it become necessary in this 
case, as it obviously does not. The plaintiff’s right of action had accrued 
previous to its passage against Hardwick, the executor. He had prose- 
cuted his claim to judgment, charging the defendant personally with the 
debt. It is not in the power of the Legislature, we apprehend, to divest 
him of a right thus far perfected. 

Clearly convinced, then, as we are, that an administrator, de bonis non, 
has no right at common law to call to account the representative of a 
deceased executor or administrator, for a waste or misapplication of the 
assets ; that the Act of 1816 and 1845 do not embrace the present case ; 
and that the right which the creditor had to proceed against a displaced 
executor or administrator for the goods wasted or converted, was not 
taken away by the Act of 1821; but that under it he might still proceed 
against the executor, or administrator, and reach the fund in his hands, 
as if his authority had not been revoked ; or substitute the administrator, 
de bonis non, at his election; our judgment is that the court below erred 
in overruling the demurrer to the defendant’s plea—especially as the plea 
does not aver as it should have done—that the defendant had duly admin- 
istered all of the assets which came to his hands except what he had 
delivered over to the succeeding administrator. It is ordered, therefore, 
that the judgment below be reversed, and that the plaintiff in error do 
recover his cost. 
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No. 15.—The. Justices of the Inferior Court of the county of 
Morgan as a Court of Ordinary for the use of W1Ltson Woops, 
plaintiff in error, vs. Witt1am Woops and Joun Vason, de- 
fendants in error. 


The Court of Ordinary has no power to discharge a security to a guardian's bond, 
from a liability which the guardian has already incurred. 

In a suit against the discharged security on the guardian’s bond, the plaintiff must 
prove affirmatively some default or act of malfeasance on the part of the guardian, 
prior to the discharge of the security, which in law would constitute a breach of 
the bond. Evidence of the bare reception by the guardian of his ward’s estate, 
and nothing more, is insuilicient to charge such security. 

The discharged security of a guardian is only released from the future, not from the 
past, liabilities of his principal. The substituted security is liable, both for the 
past and future. 

In this action the security pleaded and proved his discharge by the Court of Ordinary. 
It was therefore incumbent on the plaintiffs to reply by proof, some default or 
malfeasance on the part of the guardian amounting to a breach of the bond; for, 
although the Judiciary Act of Georgia, of 1799, abolishes special pleading—pro- 
vides that the declaration and answer shall be sufficient to ¢arry a case to the jury, 
without any replication or other course of proceedings—yet it does not dispense 
with the proof required by law on the trial. 


This was an action of debt on a guardian’s bond, tried before Judge 
Merriwether, in the Superior Court of the county of Morgan, at March 


Term, 1846. 

On the 5th of December, 1835, the defendant in error, William Woods, 
was appointed guardian of Wilson Woods and Augustus Woods, orphans 
of James Woods, deceased, and gave bond with one John Woods and the 
defendant, John Vason, as his securities. On the 25th of November, 
1839, he gave new bond, with John Woods and James Barfield as his 
securities, as guardian for Wilson Woods, (for whose use the above action - 
was brought on the first bond,) conditioned that he should do and perform 
all the duties of guardian for the person and property of the said Wilson 
Woods as the law required, &c. ; and was qualified anew in the Court of 
Ordinary. It appears that the following order was then granted by the 
Court of Ordinary (to wit) on the 25th of November, 1839: 

“ On application, William Woods gave new bond and approved security, 
as guardian of Wilson Woods, and it is ordered that John Vason be dis- 
charged from all further liability as security on the bond of William 
Woods as guardian of Wilson Woods and Augustus Woods.” 

William Woods, the guardian, and his securities on the second bond, be- 
come insolvent ; John Woods died insolvent, and there being no repre- 
sentative to him, the suit was brought against the defendants in error, 
alleging a general breach of the conditions of the bond. 

The defendant pleaded, specially, the giving of the new bond on the 
25th of November, 1839, and the discharge of Vason by the Court of 
Ordinary from further liability as security on the first bond, (the subject 
of the suit,) in bar of the plaintifi’s action. 

The trial proceeded, and the counsel for plaintiffs after introducing the 
bond, and an exemplification from the Court of Ordinary, exhibiting a 
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return made by William W ‘oods, as guardian of Augustus Woods and 
Wilson Woods, acknowledging the receipt by him of. $2,795 12 on the 
25th of December, 1837, closed their case. 

The defendants in error then tendered in evidence, in support of their 
deience, the new bond, and the records of the Court of Ordinary aforesaid 
of the discharge of the defendant Vason. To all which the plaintiff’s 
counsel demurred, on the ground that the evidence tendered furnished 
no legal bar to the plaintiff's right to recover; whereupon the court” be- 
low overruled the demurrer and admitted the evidence, deciding that the 
same was a bar to the plaintifl’s right to recover, for the following rea- 
sons: 

Ist. Because the records of the Court of Ordinary, when taken together, 
did not show that Woods’ guardian had ever been removed by the 
court, cither on his own application, or that of his securities. 

2d. That a fair interpretation of the record showed that new securities 
only had been given. 

3d. That by the execution of the new bond by the securities, and the 
acceptance of it by the Court of Ordinary, the securities on the former 
bond were dischar; sed, and the latter securities were alone liable. 

To which decision in the court below, and the reasons given therefor, 
the plaintiffs in error excepted, and have assigned for error, 

Ist. The court below erred in permitting the exemplification of the 
record from the Court of Ordinary, offered in evidence by the defendants, 
to go to the jury, because the same contained no evidence, that the de- 
fendant Vason was ever legally discharged from his liability’ on said bond, 
on which the action was brought, inasmuch as no petition was ever ex- 
hibited to said Court of Ordinary, and no citation ever issued in terms of 
the law, previous to the passing of said order, discharging the defendant 
Vason from further liability. 

2d. Admitting that the order of the Coart of Ordinary, and the giving 
of the new bond, did discharge the defendant Vason from further or future 
liability, the court below erred in deciding that it discharged him from 
his liability for fands, that the defendant Woods, had received as guard- 
ian, previous to the passing of said order, and previous to the execution 
of the second bond. 

3d. The court below erred in deciding that by the execution of the 
new bond by the defendant Woods and his securities s,and the acceptance 
of it by the Court of Ordinary, the securities to the first bond were dis- 
charged from all liability whatever; and that the securities on the last 
bond were alone liable for the acts of the defendant Woods, from the 
commencement of the guardianship :— 

4th. The court below erred in deciding that the order of the Court of 
Ordinary, discharging the defendant, Vason, from further liability, dis- 
charged him from any liability at all, either past or future. 

5th. The court below erred in deciding that it was within the power of 
the Court of Ordinary to discharge the defendant, Vason, from liabilities 
he had incurred as security for Woods as guardian, previous to the 
passing of said order of discharge. 





F. H. Cone, for plaintiff in error. 
The discharge of Vason, it is presumed, took place under the provisions of the acts 
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of the Legislature, although there is no evidence that any petition was made, or cita- 
tion issued.— Prin. Dig. 228, 232, 237, 241, 245; Hotchkiss, 471. It does not appear 
from the records of the Court of Ordinary under W hat provisions of these statutes the 
new bond was taken 

The plaintiffs in error contend, that the taking of the new bond did not discharge 
the securities to the first bond, for any moneys then in the guardian’s hands.— Shelton 
vs. Cureton, 3 McCord’s Rep. 417; Trimmier vs. Trail, 2 Bailey’s Rep, 450; 
Waterman vs. Bighamand Hudson, 2 Hill’s Law Rep. 5123 1 Bailey, 334; Field 
vs. Pelot, 1 MeMullan’s Rep. in Equity, 370-1; Richards. Law Rep. 507; 
6 Randolph Rep. 444; 1 Brockenbrough Rep. 256; 9 Wheaton, 720; 12 ib. 505, 

The Legislature could not authorize the court to discharge the securities from a 
liability already incurred. It would impair the obligation of a contract.—4 Whea- 
ton, 518; 6 1b. 131; 3 Mason C. C. Rep. ss. 


Dawson, Reese, and Fosrer, for defendants in error. 
By the Court—W arner, Judge. 


This action was instituted on a guardian’s bond, executed by William 
Woods as principal, and John Vason as security, containing the following 
condition: ** Whereas, the said William Woods is this day appointed 
guardian of Wilson Woods and Augustus Woods, orphans of James 
Woods, deceased : now if the said William Woods do well and truly 
perform and demean himself as guardian as aforesaid agreeably to letters 
of guardianship bearing even date herewith and agreeable to law in such 
cases made and provided, then this obligation to be void, otherwise to re- 
main in full. force and virtue in Jaw.” 

This action is brought for the use of Wilson Woods alone—the ques- 
tions involved in this case are important, not only to the defendant, but 
to the community at large; and we have given them that consideration, 
which their importance would seem to demand. The guardian’s bond to 
which Vason became security, was executed on the Sth of December, 
1835. On the 25th of December, 1837, William Woods, the guardian, 
charges himself in his return to the Court of Ordinary, with the reception 
of money a to his wards, to theamount of 2,725 12. Onthe 25th 
November, 1839, John Vason was discharged from his se curityship on the 
first bond, and a new bond given, with John Woods and James Barfiel ld, 
securities. [t also appears ‘from the record in this case, that William 
Woods, the guardian, and his securities on the second bond, are insolvent. 
The first ground of error assigned by the plaintiff, as to the fact of there 
being no petition, and citation to the Court of Ordinary, for the discharge 
of V: ason, the security, prior to the granting the order of dise harge, was 
virtually sna by the plaintiff's counsel in the argument, and, we 
think, prope y abandoned ; ‘there ‘fore, it is not necessary for us now to 
consider it. “lhe rights and liabilities of the respective partie S, ponies 
out of the discharge of Vason, the security, by the Court of Ordi inary, 
the great question in this case, and one which we are free to admit is not 
altogether clear of difficulty. 

Anxious, however, to establish a rale of decision for our future guid- 
ance in all similar cases, we have carefully examined the general princi- 
ples of the common law , as Well as the decisions of the courts in a sister 
State, where there is a statute, similar to our own, providing for the dis- 
charge of securities to administrator’s and guardian’s bonds. 
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The Actof 1805 (Prin. Dig. 237) provides, “‘ Whenever securities for 
executors, administrators, or guardians, conceive themselves in danger of 
suilering thereby, and petition the Court of Ordinary for relief, the said 
court shall cause the executor, administrator, or guardian, to be summoned *- 
to appear before them at the next sitting thereof, and shall make such order, 
and give such relief in the case, by counter security or otherwise, as, to 
the said court, shall seem just and equitable. The clause of the Act, under 
which the Ordinary in South Carolina exercises the power of discharg- 
ing securities as stated by the court, in Zrimmier vs. Trail, 2 Bai- 
ley’s Rep. 486, is as follows :—‘ If the securities for administrators con- 
ceive themselves in danger of being injured by such suretyship, they may 
petition the court to whom they stand bound, for relief; which court 
shall summon the administrator to appear, and thereupon make such 
order or decree as shall be sufficient to give relief to the petitioner.”? On 
the argument of this case, it was insisted by the counsel for the defendant 
in error, that the discharge by the Court of Ordinary, and the substitu- 
tion of new securities to the guardian’s bond, released Vason, the dis- 
charged security, from all liability whatever, both past and future. The 
order granted by the Court of Ordinary, only discharges Vason from fur- 
ther liability as security on the guardian’s bond: ‘It is ordered by the 
court, that John Vason be discharged from all further liability as security 
on the bond of Wm. Woods,,as guardian of Wilson Woods and Augustus 
Woods.”? The security, Vason, is liable on his contract, the terms of 
which are stipulated in the bond executed by him. If Woods, the guard- 
ian, ‘¢do well and truly perform and demean himself as guardian, agreea- 
ble to law, in such cases made and provided, then this obligation to be 
void, otherwise to remain in full force,”—constitutes the liability and 
extent of Vason’s undertaking. But suppose the guardian does not per- 
form his duties according to law, fails to collect the effects of his ward, 
whereby they are lost ; or having collected them, wastes the same during 
the time of the first security, would not the security be liable therefor, 
according to the terms of his bond ? Would not the ward, for whose use 
and protection the bond was taken, have a vested right, under the contract, 
to recover on it, for any damages sustained by him, for a breach thereof 
by the guardian, prior to the discharge of the security ? Has the Court 
of Ordinary the power, under the Constitution, or would the Legislature 
have the power to release the security from a liability already incurred, 
by a breach of the contract, without manifestly impairing the obligation of 
such contract? We think not, and in this view of the question we are 
sustained by authority. In the case of Cureton vs. Shelton, (3d 
Mc Cord’s Rep. 417,) the court, after reciting the fact, that a decree 
had been made against the administrator establishing his default, prior to 
che discharge of the security, remark,—“ These were all liabilities which 
attached, at the time of the discharge. Now admitting that the discharge 
could operate as to future liabilities, it cannot affect those which did exist ; 
there is no power which could release the securities from such.” 

In Trimmier vs. Trail, (2 Bailey’s Rep. 486,) the court say— The 
act under which the Ordinary is to give relief to the securities, clearly 
contemplates a discharge from a future and not from a past liability.” 
This last case fully sustains the decision of the court in Cureton vs. Shel- 


‘on. We are therefore of the opinion, the court below committed error 
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in deciding the discharge of Vason by the Court of Ordinary, and the sub- 
stitution of new securities to the guardian’s bond, discharged him from 
all liability, both past and future ; ‘his disc sharge could only operate as to 
future liabilities:—See Ordinary vs. Bigham and Hludson, 2d Hills S.C. 
Rep. 512. We are also of the opinion, the substituted securities on a 
guardian’s bond are bound for all the liabilities of the guardian, both past 
and future. In such a case the security would be considerd as cumulative. 
Trimmier vs. Trail, 2 Bailey’s Rep. 486; Ordinary vs. Bigham and 
Hudson, 2d Hill’s S.C. Rep. 512. 

It was insisted on the argument by the counsel for plaintiff in error, 
notwithstanding Vason the security was discharged by the Court of Or- 
dinary, the reception by the guardian of the sum of $2,795 12, (the money 
of his ward,) anterior to his discharge, was sufficient evidence to authorize 
a recovery against the discharged se curity : : it having been proved on the 
trial, the guardian and his second securities were insolvent. It was said, 
the return by the guardian to the Court of Ordinary of that amount of 
money in his hands, and allowed by the judgment of that court, was 
equivalent to a decree he was indebted that amount to his wards. 
Although we hold the Court of Ordinary could not discharge the security 
from a past liability, yet, we are clearly of the opinion, it is incumbent 
on the plaintiff to show affirmatively such liability had been incurred by 
the guardian, prior to the. discharge of thg security, When he seeks t 
make such security liable on his bond. The burden of proof is on the 
plaintiff, to show waste or some act of maladministration on the part of 
the guardian anterior to the discharge of the security, in order to make 
the latter liable inlaw. The bare reception of the money by the guard- 
ian, prior to the discharge of the security, is not evidence of eithe: 
waste or maladministration by the guardian. 

The law makes it the duty of the guardian, to reduce into his posses- 
sion the money and efiects of his ward, and control the same until he 
arrives of age. Indeed, it would be a breach of his bond, if the guardian 
should fail to use lawful diligence to acquire the possession of his ward’s 
effects, after his appointment; and surely, the doing of that which the 
law enjoins upon him as a duty, cannot be considered as a breach of his 
obligation, given to secure the performance of such duty. The view we 
have taken of this subject is supported both by principle and authority. 
+i is presumed, till the contrary is proven, that every man obeys the 
mandates of the law, and performs all his official and social duties.” 
—1 Greenleaf’s Ev., 47; Bank U.S. vs . Dandridge, 12 Wheat. Rep.. 
69, 70. The security “4 only liable, on his contract, for some defauli 
of ‘the guardian, while he is such security. The legal presumption is. 
the guardian managed the money and effects of his ward properly—that 
he obeyed “ the mandates of the law and performed all his official duties, 
till the contrary is proved,” up to the time of the discharge of the security. 
Besides it is a rule of evidence, that the obligation of proving any faci 
lies upon the party who substantially asserts the affirmative of the issue. 
—Greenleaf’s Ev., 1st vol., 89.‘ Where nonfeasance or negligence is al- 
Jleged, in an action on contract, the burden of proof is on the party 
making the allegation, notwithstanding its negative character.””—1st¢ 
Greenleaf’s Ev., 96, and cases there cited. 

To the plaintiff’s action on the bond, the defendant pleads he was 
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discharged by the Court of Ordinary, on the 25th November, 1839. By 
the common law rule of pleading, “the plaintiff would have replied, in 
order to avoid the effect of the defendant’s plea, some default or act of 
waste on the part of the guardian prior to the discharge of the defendant. 
The plea of the defendant makes the time of the default material.— 
Gould’s Plead., 92,93, 94. Although our Judiciary Act of 1799 dis- 
penses with the replication on the part of the plaintiff, yet it does not dis- 
pense with the proof required by law on the trial. Would areplication 
on the part of the plaintiff, alleging the reception of the money by the 
guardian, prior to the discharge of the security, and the insolvency of the 
guardian. at the time of the trial, be a sufficient answer to the defendant’s 
plea of discharge to entitle him to judgment under the law? We think. 
not, for the reason it does not allege any default or other act of malfea- 
sance on the part of the cuardian, prior to the discharge of the security, 
which in law would constitute a breach of the bond. In Trimmier vs 
Trail, the suit was against the security of an administrator’s bond who 
had been discharged by the Ordinary. 

To the defendant’s plea of discharge, the plaintiff replied, a purchase 
by the administrator at his own sale, and a decree by the Ordinary there- 
for. In giving judgment ona demurrer to the replication, the court say— 
“To be an answer to the plea, the replication ought to have shown a 
liability existing in the admipistrators and their sureties, before the order 
of discharge was made by the Ordinary.’ So here the plaintiff should 
have proved, on the trial, some “ability existing, or incurred by the 
guardian, before the order of discharge was made by the Court of Ordinary, 
to rent der the security liable on his contract. 

We are of the opinion the plaintiff s should allege specially, in his de- 
claration, the particular acts of the guardian, w shich he insists to be a 
breach of the bond; andif he seeks to make a discharged security 
liable, he must prove, on the trial, such acts of malfeasance on the part 
of the guardian, as in judgment of law will make him liable, before the 
date of the security’s discharge. According to the rule laid down in 
Trimmier vs. Trail, a general decree against an administrator, or guardian, 
made after the discharge of the se nit he establishing a general default on 
his part, would not be sufficient to make the discharged security liable. 
In order to make the discharged security liable, the decree must pur- 
port to charge the administrator or guardian with some act of maladmin- 
istration before his discharge. In Trimmier vs. Trail the court say—*¢ In 
this case it does not appear that the decree was founded on a liability 
which had attached, previous to the discharge, and if we understand the 
facts correctly, as they came out on the trial of the issue submitted to 
the jury, none had in truth attached. The defendant, therefore, cannot 
be made liable to pay a decree made in 1818—nearly two years after his 
discharge——which does not purport to charge the administrator for any 
act of maladministration before his discharge.” It is true, the facts in the 
case of Trimmier vs. Trail were not such as to render the administrator 
liable for any default ; but the particular facts of that case do not in the 
least impair the legal principles advanced and established by the court. 

In Vaughan rs. Evans, Ist Hills Ch. Rep. 414, the liability of securi- 
ties appears to have been well considered. From the facts reported, it 
appears that Evans was appointed a commissioner in equity, and gave 
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bond with security. At the expiration of his. term. ‘of ‘office, he Was 
reappointed, and gave new bond with sec urity. During his second 
term of oilice, it was ascertained he was a defaulter for the sum of 
$32,935 98. The contest arose between the two sets of securities ; 
the securities to the last bond contending, the securities to the first bond 
were liable for all moneys received by Evans in his official capacity, dur- 
ing his first term of office, and not paid over to the parties entitled there- 
to. It was contended in behalf of the last set of securities, that the 
securities to the first bond were liable for all moneys received by Evans, 
during his first term of office, that it was the receipt of the moneys, and 
not the neglect, or refusal to pay over, which fixed the liability of the first 
securities, and that on a demand made, and refusal to pay over, during 
his second term, the default will have relation back to the time when the 
money was received, and render the first securities liable therefor. It 
appears a large portion of the money for which Evans was in default, 
was received by him during his first official term, and, in some instances, 
had been ordered by the court to be invested or paid out. The Chancel- 
lor before whom the case was tried, held the commissioner Evans was 
not guilty of any default during his first a for which his securities of 
that term were liable , on account of the bare reception of the money— 
unless, he says, *‘ it was misconduct to perform his duty, by receiving it, 
and holding it a demanded.” The Chancellor takes up the cases in 
which Evans had received the money, during his first term se ice 
Speaking of the claim of the children of Wilie Vaughan, he says, ‘* There 
was no order to pay out the fund received by Evans during his first term 
—there was no de mand. Nor could any payments have been made to 
the children, they being infants. Edward Newhall’s claim—the fund 
was received during the first official term, no order made to pay it out, 
nor any demand until the second term. Of COMPA upon the principles s J 
have applied to the foregoing claims, this cannot be charged to the first 
set of securities.” From the decree of the Chancellor an appeal was 
taken upon several dete two of which are as follows: ‘ Because the 
sureties in the first bond are liable for all méneys received by the com- 
missioner during that ae unless they show that the same were paid 
over to his successor” —* Because the receipt of money during the first 
term charges the suretics ; and the fact that when called on, he is not able 
to pay, ts conclusive evidence of defauli during that term, until the comrary 
is made to appear.” : 
The decision of the Chancellor was sustained, with one exception. A 
majority of the court held that in those cases in which the commissioner 
had been ordered by the court to pay over, or invest the money in his 
hands, during his first term, and had neglected to do so, ought to be re- 
garded as prima facie evidence of a demand, and the first se curities liable 
therefor. Harp pda pa the Chanc ellorthroughout. He says: 
“It will be necessary to add very little to the very satisfactory reasoning 
of the Chancellor on the several points involved in this case. If it were 
shown that the commissioner had wasted, or converted to his own use, the 
funds officially in his hands, as by purchasing property with a bond taken by 
him as commissioner, during his first term of office, I should think the sure- 
ties of that term ought to be answerable. But in the absence of any tes- 
timony on the subject, the presumption is that he retained the funds, and 
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that they were in his hands as his own succe .ssor.” After reviewing the 
authorities, the learned judge continues: ‘* There was no default, and no 
cause of action against Evans till the money was demanded, and he re- 

fused to pay it ; and no demand was shown during the first term.” The 
other two judges, Johnston and O’Neal, say: ‘ We concur generally in 
the views expressed in this opinion ; but we are of opinion the neglect of 
the commissioner to pay over or invest money, as ordered by the court, 
was a breach of the condition of the bond, and that the application for 
such order ought to be regarded as prima facie evidence of a demand, and 
that the sureties to the bond of the term in which such order was made 
are liable, and the decree of the circuit court is ordered to be accordingly 
so modified. In other respects it is aflirmed.”? On what principle was it 
that the first securities of Evans were held not to be liable for moneys re- 
ceived by him during his first term of oflice ? Clearly, because it was his 
duty as an officer to receive the money, and no default or malfeasance was 
shown on his part in relation to its application during the time they were 
bound for him. One of the grounds of the appeal from the decision of the 
Chancellor asserts the position taken by the plaintiff in error in this case, 
that ‘* the receipt of the money during the first term charg ‘ges the sureties, and 
the fact that when called upon he is not able to pay, is conclusive evidence 
of default during that term, until the contrary is made to appear.” But this 
ground, as we have seen, was overruled by the court, and the principle 
distinetly asserted, that to make a security liable on his contract for the 
faithful performance of a legal duty, some breach of that contract must be 
affirmatively shown by his princip: al, during the time he is bound for him. 

The reception of the money by Woods, the guardian, was no breach of his 
bond; it was his duty to receive it. The “fact that he was insolvent at 
the time of the trial, is no evidence he wasted his ward’s effects during 
the time Vason was his security. The insolvency of the guardian subse- 
quently to the discharge of his security, may be prima facie evidence he 
wasted the effects of his ward at some ‘time—but when? Weare all of 
the opinion, not only on principle but authority, that the burden of proof 
is on the plaintiff, when a security has been discharged, to show affirma- 
tively some act of waste or maladministration on the part of the guardian 
prior to such discharge. ‘The bare reception of the money by the guardian 
before the discharge of the security, and the insolvency of the guardian at 
a period subsequent to such discharge, would not, in our judgment, be suf- 
ficient to render the discharged se curity liable, without further evidence 
going to establish a breach of the bond by the ‘guardian prior to such dis- 
charge. 

The Act of 1805, providing for the discharge of securities, was a 
remedial statute, and it is the duty of the court so to construe the Act as 
to suppress the ‘mischie f,and advance the remedy.—1st Bl. Com. 87. 

If the discharged security is to be made liable for the money received 
by the guardian before his discharge, without further proof of default or 
waste, as contended for at the bar, the act of 1805 would afford no remedy 
to the security ; for, in most instances, the money and efi-cts of the ward 
are turned over to the guardian shortly after his appointment. The 
security would be liable, at all events, for the money received by the 
guardian in the lawful discharge of his duty, although no default or waste 
shown prior to his discharge. The legislature, in our judgment, in- 
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tended to afford substantial relief to securities. The counsel for plaintiff 
in error relied on a dictum in the case of Field vs. Pelot, (McJZullan’s 
Eq. Rep. 383,) in which Chancellor Harper intimates as his opinion, 
where a guardianship should be revoked, it would not be necessary to 
show the guardian had wasted the funds, or committed any act of mal- 
administration before the revocation. This dictum of the learned Chan- 
cellor does not appear to us to be well founded in principle, or sustained 
by the previously adjudicated cases in that State. Chancellor ee 
who dissented from the opinion of the court in that case, says: “ No 
case can be found, (I speak with confidence,) in which, after new wie 
given, the preceding sureties had been charged, unless some breach of 
duty was committed by the principal during their time, and then, their 
liability has always been restricted to that.”? The view taken of the 
question by Chan ellor Johnston, is sustained by the cases of Trimmier 
vs. Trail, and Vaughan vs. Evans, before cited, in both of which Chan- 
cellor Harper concurred, and which we think is founded on the better 
reason. 

The court below having decided the discharge of - first securities, 
released them from all liability, both past and future ; ; the judgment must 
be reversed on that ground, and a new trial granted. 





No. 16.—Noste A. Harper et al. plaintiffs in error, vs. Srovatt, 
Simmons & Co., defendants in error. 


The dismissal of an appeal is a judgment of the court remitting all parties to the 
condition and rights which they occupied and held at the time the appeal was en- 
tered. So, of the withdrawal of an appeal. The consent of the appellee that the 
appellant withdraw his appéal being approved by the court, he is remitted to the con- 
dition and rights which he occupied and held at the time he entered his appeal. 

Where no judgment has been signed, but a verdict rendered and an appeal taken and 
withdrawn, the verdict is revived, and judgment may, as matter of right, upon exhi- 
bition of the record showing the dismissal or withdrawal of the appeal, be entered up 
nune pro tune. 

The lien of a judgment is not extinguished by an appeai being taken, but suspended. 
Although the appeal opens all the merits of the issue, yet it does not vacate the first 
verdict or judgment. This effect is worked only when there being a rehearing there 
is anew verdict rendered and a judgment on the appeal; and not even then so as to 
authorize alienation of property intervening the two judgments. 


This was an issue tried before Judge Gamste, at the April term, 1846, 
of Burke Superior Court, between the above-mentioned parties, who 
were plaintiffs i in exec sation against one Byne, and who were respectively 
claiming money raised by the sale of Byne’s property, upon a rule taken 
against ‘the sheriff at the instance of the defendants in error , each claiming 
the money on the ground of priority of their respective judgments. It 
appeared that a judgment was confessed by the defendant in execution 
(Byne) to the defendants in error at November term, 1842, of Burke 
Superior Court, from which an appeal was taken by Byne, and the 
cause continued pending on the appeal uatil November term, 1843, when 


° 
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it was dismissed by the consent of parties, (Stovall, Simmons & Co., 
and Byne,) and the verdict and judgment confirmed, and the execution 
issued from the judgment in favor of Stovall, Simmons & Co. was claim- 
ing the money. While the cause was thus pending on the appeal, at the 
term preceding its dismissal, Noble A. Hardee and others, plaintiffs in 
error, recovered and signed judgments against Byne, whose execu- 
tions were claiming the money adversely to that of Stovall, Sim- 
mons & Co. Upon this state of facts the court below decided that the 
judgment of Stovall, Simmons & Co. was, by priority of date, entitled to 
the money, and ruled accordingly ; to which the plaintiffs in error ex- 
cepted, and assign for error in said decision : 

Ist. That the judge erred in deciding that, where an appeal is entered in 
any cause in this State, the lien created by the first judgment (except so 
far as the same arises out of, and is authorized by, the act of 1822) on 
the property of a defendant is not destroyed by said appeal. 

2d. The Judge erred in deciding that the appeal does not (in language 
which use has made in our State legitimate) carry the case up in its fotal- 
ity, and subject to all new lights which may be thrown upon it in law and 
fact; subject to all amendments of the pleadings ; and operative until the 
court appealed to renders its judgment or decision upon said appeal, and 
orders and directs an effective judgment, upon which execution may is- 
sue to enforce the same, which takes its lien from the time of its entry. 

3d. The Judge erred in deciding that if the last judgment is to relate 
back to the time of the first judgment, it would not be retroactive in its 
efiect, and therefore contrary to law. 


E. Srarves for plaintiffs in error. 


The error of the court below, we think, had its foundation in the supposition that 
an appeal under our Judiciary act is analogous in its character and incidents to the 
common law process which removes a case from an inferior to a superior tribunal. 
Such a proceeding confessedly is intended only to suspend the case in the inferior 
court until the law can be ascertained by the superior tribunal and applied to the facts, 
when the case is returned with directions to the court below. 

Our proceeding by appeal is a creature of statutory provision intended to furnish a 
process by which a party dissatisfied with the verdict first rendered, (whether error 
be committed or not) may remove his case from the tribunal of first resort, perma- 
nentiy. It is nota process intended to carry up a case to another court for the pur- 
pose of having the same facts determined by a different construction or application of 
the law ex. gr. a writ of error,and a certiorari—it is not intended to restrain the 
proceedings of the court below until inquiry can be made into other relations of the 
ex. gr. an injunction. For in each of these proceedings the cause is temporarily 
suspended only in the first court, and temporarily removed only to the superior 
tribunal. 

3ut it permanently removes the case in its relations and its incidents, its law and 
its facts, from a trial before an inferior court, or from a petit jury, and carries the 
same to a superior court and a special jury, where it remains and never returns. The 
system of appeal, therefore, adopted by our statute has no analogy to common law 
proceedings—its elementary principles have been borrowed, perhaps, from the civil 
law—but they thus differ from the legal features of those writs somewhat similar at 
common law. Our proceeding is a total removal of the cause from the court below, 
so that it may be modified, amended, remoulded and made, as it were, a new case, 
and its trial becomes a newtrial. In this’ view the argument is legitimate and conclu- 
sive that the cause being permanently removed to another tribunal, or that which is in 
effect another tribunal, its incidents must follow—the judgment is one of them, and 
it too must be removed and vacated—its incidents (its lien for example) must asa 
necessary consequence follow its fate. 
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When thus deprived of vitality, when thus made dead, what shall galvanize the 
corpse into life? Shall that result be effected by machinery which has no connection 
with it? To drop the figure,—Shall a court, w ‘hose decision is indepeudent of, and 
made without reference to, the first judgment, by such decision restore its vitality » ; 
This is not reasonable. This view is not altered by a dismissal or discontinu- 
ance of the cause by the court of appellate jurisdiction before verdict rendered. That 
court may, by its order—which is its judgment—dismiss the cause, but it does not 
send it back. The judgment should therefore take its incidents, its date and its lien, 
from the term and the court where the cause alone exists. 

The statutes of Massachusetts authorize appeals; and in all essential principles they 
are similar to our statutes. Their decisions, having reference to this subject, may 
therefore soviet our inquiry. To that effect I cite several of them.—20 Pick. 512; 
18 Pick. 2; 5 Mass. 376. An examination of our Judiciary Act of 1797, sec. 37, will 
show that our legislature of that day regarded the appeal as a new trial, which phrase- 
ology favors the view which we advocate.—C ‘rawford & Marbury’ s Dig. 280. If 
the verdict has been in favor of the plaintiff on the first trial, and the appeal is dis- 
missed by the court of appellate jurisdiction, the order or judgmen t of this court gives 
him the right of recovery against the defendant—it adopts the finding of the jury 
below, and authorizes judgment, which regularly should be then entered thereon. 
If then entered, it must take its date from that term. If it be allowed to take its date 
from the term of its first judgment, is it not made to refroact 2? And is this just ? is 
it lawful ? 

If a different doctrine be adopted, and the order of the court be said to revive the 
first judgment, so as to make it take its date from the first term—if the judgment be 
thus made effective and complete from the first term, must not its incidents also exist 
from that date? If it therefore take its date from the first term, must it not also take 
its Zien as a consequence from that term? Ifso, it is a real lien, the lienof a judg- 
ment ; it attaches to property. In such a case as that we are —— it attaches to 
the property of the defendant; and though that property have been sold by a younger 
execution while the older judgment was suspended, yet ifthe olde + judgment bas lien 
from prior date, it can certainly be levied on this property, and require it to be resold. 
This seems tobe a natural result of the doctrine. But who is prepared to contend for 
this? Noone. This reasoning consequently would seem to be decisive of our case, 
if we had no statute of our own upon the subject. But our statute of 1522, (Prin. 
Dig.,) we regard as settling the question with the authority of legislative enactment. 

A different doctrine destroys precision in the administration of law, and the enforce- 
ment of remedies, and mars the symmetry of that law. 

Let us illustrate. 

A obtains a verdict against B, on the first day of January, 1844, from which B ap- 
peals. C obtains a verdict against the same defendant, on the first day of June, 1844. 
B does not appeal from the verdict. A’s case is not tried until January, 1845. Each 
case is for the sum of $1,000. B has just $1,000 of property. C orders his fi. fa. to 
be levied immediately. Ifthe Sheriffis diligent, he gets the money, pays it over to 
C, and he puts it in his pocket. Can A prevent the Sheriff from paying over the 
fund? No. He gets his final judgment in January, 1845, execution issues, but B 
has nomore property. Yet, by the doctrine contended for by the defendants in error, 
the court has decided that his judgment is older than the judgment which sold the 

roperty. If it be so, then, can he have it now levied on the property sold, and have 
it re-sold, because it has a lien on this property? No. What sort of a lien, then, 
is this? Is not the doctrine, therefore, repugnant to well-recognized principles of 
law? We certainly think so, and for this and other reasons, think the court below has 
committed error. 


C. J. Jenxins, for defendants in error, replied :— 


By the Court—Niszer, Judge. 


The defendants in error, Stovall, Simmons & Co., instituted suit in 
Burke Superior Court, against Enoch Byne—at the trial term, Byne con- 
fessed Judgments to the plaintiffs, and upon this confession, Judgment 
was duly entered up. Stovall, Simmons & Co., appealed, ‘and at the 


. 
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November term of the court, 1843, with the consent of the appellee, 
withdrew their appeal. After the confession of Judgment to Stovall, 
Simmons & Co., and before the withdrawal of the appeal, Noble A. 
Hardee et al. plaintiffs in error obtained Judgments against Enoch Byne. 
Money being raised by the execution, issued on the Judgments of the 
plaintiffs in error, by sale of the property of noch Byne, the defendant, 
was claimed in the hands of the Sheriff, by Stovall, Simmons & Co., and 
upon a motion to distribute, the court below ruled that the lien of the 
Judgment of Stovall, Simmons & Co., took date from the time of the 
confession at common law, and not from the time of the withdrawal of 
the appeal, as was claimed by the plaintiffS in error, and ordered the 
money to be paid to them. 

The error alleged is founded on this order, and the decision of the 
court as to the lien of those judgments upon which it is based. The 
question, therefore, for this court to determine is, whether the lien of 
a judgment at cemmon law, from which an appeal has been taken by 
the plaintiff and withdrawn, dates from the time of the judgment 
at common law or not. It is the opinion of this court, that under 
such circumstances, the lien takes effect from the date of the judgment 
at common law. In cases where the appeal is dismissed by order of the 
court, as, for example, want of security, or because of insufficient 
security, it will scarcely be questioned, but that in such cases the lien 
of the judgment is good from the time it was first obtained. The dis- 
missal of the appeal is the judgment of the court, remitting all parties to 
the condition and rights which they occupied and held at the time the 
appeal was entered ; and at that time the plaintiff had a perfect judgment, 
with all the liens which attach to it by law. Such, too, we think is the 
case when the appeal is withdrawn. ‘The consent of the appellee that 
the appellant withdraw his appeal being approved by the court, he is re- 
mitted to the condition and rights which he occupied and held at the time 
he entered his appeal. In the latter case the consent and withdrawal does 
what is effected by the court itself in the former. If in either case the 
judgment has not been signed, but a verdict rendered, it is our opinion 
that the verdict is revived, and judgment may as matter of right, upon 
exhibition of the record showing the dismissal or withdrawal of the 
appeal, be entered up, nunc pro tunc. The truth is, that the lien of the 
judgment at common law is not extinguished by the appeal, but suspend- 
ed. It is not true, although the appeal opens all the merits of the issue, 
that it vacates the first judgment or verdict. This effect is worked, only 
when, there being a rehearing, there isa new verdict rendered, and a 
judgment on the appeal, and not even then, as we shall see, so as to 
authorize alienation of property, intervening the two judgments. The 
appeal is entered, and, indeed, the privilege of the appeal is given, for the 
benefit of the appellant. After the appeal is entered, there are cases in 
which the appellee acquires by that fact additional rights, but the rights 
of all other persons remain the same. 

If, then, the parties alone interested consent to a withdrawal, who is in- 
jured thereby, and who has a right to complain? Not the defendant at 
common law, because he occupies no worse position than he would have 
held had there been no appeal—not other judgment creditors, for their 
rights are neither greater nor less than they would have been without 
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the appeal. _ The court does not see the force of the objection, that title 
to property which has been sold during the suspension of the lien, will 
be disturbed by aresale. ‘The title of property sold under a valid sub- 
sisting judgment is good, ¢ and will be protected against any and all judg- 
ments open against the same defendant; much more conclusively is it 
true, that such a title will be good against a judgment, whose lien was 
at the time of sale suspended by the act of the plaintiff, and as to that 
sale extinct. It does not, however, follow that money raised from the 
sale of the defendant’s property may not be applied to the revived judg- 
ment. So long as that is in the custody of the court, or its officer, it 
will control its distribution and apply it to the oldest liens. — Hotchkiss, 
599. By act of the Legislature, the right of an appellant to withdraw 
his appeal, with the consent of the appelle e, is recognized ; and it may be 
fairly assumed that the consequences w hich we have held to flow legit- 
imately from the withdrawal, are also thereby recognized.—Prin. Dig. 
426. In the argument of this cause, it was contended that any fair con- 
struction of the act of Dece ‘mber, 1822, defines what shall be the lien of 
judgments upon withdrawn appeals, and limits that lien to the date of 
the withdrawal. It does not seem to us that this is a fair construction 
of that ti That act was intended to apply to cases, upon which, on 
the appeal, there was a judgment rendered, and so far as such cases are 
concerned, fixes the date of the lien at the time of its rendition , except to 
prevent alienation of property between the signing of the first judgment 
and the signing of the judgment on the appeal. It does not apply at all 
to appeals withdrawn. ‘To bring any case within the provisions of this 
act, there must be a rehearing and judgment on the appeal. In this case 
there was not, and could not be in the nature of things, a judgment on 
the appeal. —Lrin. Dig. 45. 

By the second section of the same Act, it is provided that “all judg- 
ments signed on verdicts rendered at the same Term of the court be con- 
sidered, held and taken to be of equal date, and no execution founded on 
said judgments, obtained at the said Term aforesaid, shall be entitled to 
any preference by reason of being first placed in the hands of the offi- 
cer.” It is upon this section that we plant the opinicn now rendered. 

Aside froin all other reasoning, it is sufficient for us, that the Legisla- 
ture has declared, that all judgments signed on verdicts rendered at the 
same Term, shall be of equal date, thus. fixing the date of all judgments 
at the Term they are signed, and of consequence their lien at the same 
time. It is true, as urge ed | by counsel for the plaintiffs in error, that this 
section was intended to repeal that provision of the Act of 1799 which 
gave preference to executions first in the hands of the officer. But this 

was not its only intention ; because it repeals the Act of 1799, as stated, 
it does not the less declare, ‘ that all judgments signed on verdicts ren- 
dered at the same Term of the court shall be considered, held and taken, 
to be of equal date.” It is therefore the opinion of the court, that the 
judgment of the Circuit Court in this cause be affirmed. 
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No. 17.—Leonarp F. Cuoiceg, by his guardian, &c., plaintiff in 
error, vs. STEPHEN B. MarsuHatu, defendant in error. 


Where a testator bequeathed to his daughter certain negroes, with their future in- 
crease, ** during her natural life and the heirs of her body forever ;’ held that 
the words must receive their technical signification—there being nothing in the 
will to authorize the belief, that the testator may have used the words improperly 
and not in their legal meaning. 


This was a bill in Equity, brought in Putnam Superior Court, against 
Stephen B. Marshall by Leonard F. Choice, an infant, who sued by his 
guardian, John Graybill. It. alleged that Leonard Fretwell, the grand- 
father of the complainant died testate in the year 1820, leaving, unre- 
voked and in full force, his will—a copy of which is hereto appended.(@) 
That, by the third item in said will, particular negroes were, by the tes- 
tator, bequeathed to his daughter, Mary Fretwell, ‘ during her natural 
life, and the heirs of her body forever.” That after the death of her 
father, Mary Fretwell intermarried with one William Choice ; 
and that the said negroes, by the assent and approbation of the Execu- 
tors, went into the possession of her said husband, who held them by 
virtue of his marital rights. The bill further stated that the complainant 
was the only child of the aforesaid marriage; that Mary, the mother, 
was dead ; and that he was entitled to all of the negroes, with their in- 
crease mentioned in the third clause of the testator’s will. That Cloe, 
one of said negroes with her descendants—children and grandchildren— 
had got into the possession of the defendant by purchase or otherwise, 
who refused to deliver them up, or account for their hire. There was 
the usual prayer for relief. ‘To this bill the defendant demurred. First, 
for want of Equity ; and, secondly, because the party had full and com- 
plete remedy at common law. The cause came on for hearing, before 
the Hon. J. A. Merriwether, circuit Judge, March Term, 1846 ; who 





(a) Copy of Leonard Fretweil’s Will. 

In the name of God, Amen! I, Leonard Fretwell, of the county of Putnam and 
State of Georgia, weak of body, but of sound mind and memory, and bearing in mind 
the mortality of my body, and knowing that it is appointed for all men once to die, 
do make, constitute, and ordain this my last will and testament, in manner and form 
following, viz: Item Ist. I give and bequeath unto my son, John Fretwell, the tract of 
land whereon I now live—also the following negroes, viz : Charles, Moses and Jesse, 
to him and his heirs forever. Item 2d. I give and bequeath unto my daughter, 
Martha, during her natural life, and the heirs of her body forever, the following ne- 
groes, with their future increase, viz: James, Nancy, Suckey, Phebe and Eliza— 
also one bed, bedstead, and furniture, and a good saddle and bridle. Item 3d. I give 
and bequeath to my daughter, Mary Fretwell, during her natural life, and the heirs of 
her body forever, the following negroes, with their future increase, viz: Lydia, Cloe, 
Lucy, and Joe, also one bed, bedstead and furniture and a good saddle and bridle. 
Item 4th. I wish fox my daughters, and their negroes to continue to live together with 
their brother, and work as heretofore, as long as they see cause. Item Sth. After the 
payment of my just debts I give and bequeath the balance of my estate, both real and 
personal, to my son, John Fretwell, to him and his heirs forever. Item 6th. I nomi- 
nate John Fretwell and Jesse Little, Executors to this my last wili andtestament. In 
witness whereof I have hereunto set my hand and seal this 14th of April, 1820. 

7 
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sustained the demurrer on the first ground, and | decided, that by ‘the third 
item in her father’s will, Mary Fretwell took an absolute estate in the 
property bequeathed in said clause—the words “ heirs of ther body for- 
ever,” as used therein, being words of limitation, and not of purchase. To 
this opinion of the court below, the complainant excepted, upon the 
ground, That the words used in the third item, conveyed an estate for 
life only to Mary Fretwell, with remainder in fee to complainant as a 
purchaser. 





F. H. Cone, for plaintiff in error. 


The intention of the testator is the governing rule inthe construction of wills. 
This rule is paramount to all others, not even a technical meaning attached to any 
particular words, controls it.—Doe vs. Laming, 2 Burrows, 1100; Croke James, 
970; Hargrave’s Law Tracts, 565, 572,575; Fearne on Remainders, 186 ; 1 Mun- 
ford, 537; 14 Johns. Rep. 1; 2 Dallas, 244; 6 Peters, R. 68. The authorities, 
which are abundant, are all on one side. Indeed, it would seem strange that any 
other rule should prevail, in relation to the construction of any instrument. This 
intention must be lawful. That is, the testator cannot make‘a disposition of his pro- 
perty that the law prohibits. But before a court can refuse to carry into effect the 
provisions of a will, they must be satisfied that the testator intended to do that which 
the law prohibited from doing. 

This is never to be presumed ; for when two constructions can be given to a will, 
one of which is lawful and the other unlaw ful, that which is lawful shall prevail ; for 
no man shall be presumed to have intended an unlawful act. What was the intention 
of the testator in the will under consideration ? He appears to have had a son and 
two daughters, the objects of his bounty. To the son he gives his property absolute- 
ly, “‘ to him and his heirs forever.” To each of his daughters he gives the property 
to them for life, and to the heirs of their bodies forever. Certainly he did not intend 
the same estate to his son and to his daughters. The estate is to his daughters for life 
only, Could any superadded words make the intention clearer than that he only in- 
tended an estate for life to them ? This was a lawful intention; he had a right to 
restrict them toa life-estate if he thought proper. But it is said the remainder is to 
the “‘ heirs of their body forever.” This is true, and this brings us to the only ques- 
tion in this case. Whom did the testator mean by the words, ‘ heirs of her body 
forever?” Did he intend to describe a class of persons who should take in succession 
from generation to generation, in all coming time, or did he intend the children ot 
his daughter Mary? Ifthe court are satisfied that he intended the former, and that 
his object in using these words, was to entail this property upon the lineal descend- 
ants of his daughter, then the case is for the defendant, because such intention is 
unlawful. But if the court shall come to the conclusion that such was not his inten- 
tion, but that, by the use of the words “heirs of the body,” the testator intended to 
designate the children or grandchildren of his daughter, then the case is for the plain- 
tiff. If the words were used in the former sense, they are words of limitation, and ' 
describe the extent of the estate that his daughter was to take. JIfin the latter, they 
are words of purchase, and describe the persons that are to enjoy his property, 
after the death of his daughter. I contend that it is wholly immaterial by 
what words an idea is conv veyed to the mind; the only inquiry for the court 
is, are we satisfied that the testator did not intend to entail this property ? 
If the court is satisfied that he had no such intention, they are disappointing 
his intention by saying that he had, and they are violating that positive and un- 
bending rule of law that says, the intention shall govern. But it is said that the 
words, ‘* heirs of the body,” create an estate tail, according to the rule in Shelly’s case. 
This may be true; but the rule in Shelly’s case was made to effectuate the intention 
of testators, not to disappoint them. It was arule established by the English courts, 
several centuries ago, at atime when estates tail were not only Jawful but very com. 
mon. It was, therefore, fair to presume that by the use of these words testators in- 
tended to create such an estate. Indeed it was admitted then, and in all subsequent 
cases where the rule has been applied, that such was the general intent of the testa- 
tor; and although by giving a previous life estate he had manifested an intention that 
the first taker should have only such an estate, yet as this was a particular intent, and 
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as the general intent was to create an estate tail—as these two intents could not stand 
together, the particular intent must yield to the general, intent, according to a well- 
known rule of construction. This, together with reasons of Feudal policy, which 
never existed with us, are the reasons for the establishment of the rule in Shelly’s case. 
In most of the cases that have occurred since the decision in Shelly’s case, the Eng- 
lish courts have admitted that the rule must yield to the superior force of intention, 
and have, therefore, laid hold of any words that showed a different intention.— Doe 
vs. Laming, 2 Bur. Rep.1100; Perrin vs. Blake, 4th Bur. 2579; 2 Vent. 341; 
1 Ves. Sen.145; 4 Bro. C. C. 542. In the case of Doe vs. Laming, Lord Mansfield, 
after referring to all the leading cases on the subject, and reviewing of them, says: 
‘It appears, therefore, that there is no such invariable rule of construction, as has 
been supposed, that words of limitation (heirs of the body) shal! never be construed 
words of purchase ;” and they were so construed in that case. In a subsequent part 
of the same decision, the learned judge remarks: ‘* There is no rule of law that pre- 
vents heirs, or heirs of the body, being taken as purchasers, where the intention of the 
testator requires that they should be so.” Such was also the opinion of the other 
judges who sat in that case, The same doctrine has been fully established in our 
sister States.—1 Hen. and Munf. 240; 3 Coll. 50; Devereux Eq. Rep. 189; 4 
Hawkes’ Rep. 227 ; 1 Dessausure, 353; Miss. Rep. 280; 1 Bailey’s Rep. 119; 1 Porter’s 
Rep. 152; 4 Stewart and Porter, 286; 6 Yerger Rep. 96; 9 Ib. 4; besides a vast 
number of other cases, to which it is unnecessary torefer. It may be said that in 
most of the cases referred to, and others that may be found in the books, that these 
were words of explanation referable to the words, ‘‘ heirs of the body.” ‘This may be 
true, but it does not alter the principle, or the criterion by which the judgment is to 
be formed. These superadded words are evidence that the testator did not intend by 
the use of the words, ‘* heirs of the body,” to create an estate tail. These may be ne- 
cessary in a country where. estates tail are lawful, in order to rebut the presumption 
that the testator intended to create such an estate. But can they be reasons here, 
where estates tail, if they ever practically existed at all, have been abolished since 
1777.— Watkins Dig.15. Can the court believe that this testator intended by the use 
of these words to create an estate which had been abolished, and made unlawful for 
nearly half a century previous to the making of the Will, and which estate at the time 
he was attempting to create, he knew that he could not create? Is this court to pre- 
sume that by the use of these words, ‘‘ heirs of the body,” this testator intended to do 
a thing which was unlawful, and which he knew he could not do? because by the use 
of the same words in England, it has there been presumed that the testator intended to 
¢reate an estate tail, which is a lawful estate, and which a testator there has a perfect 
right and power to create. It appears to me that the presumptions here are entirely 
different from what they are in England, because our law is entirely different. 

It is a question of intention, looking to the habits, laws and circumstances with 
which we are surrounded. If the court come to the conclusion that this testator did 
intend to create an unlawful estate—that such was his object in the use of these words, 
‘heirs of the body,” then the case is for the defendant ; but if their minds are satis- 
fied that he had no such unlawful intention, but intended to provide for his grand- 
children—the children of his daughter Mary—-then the case is for my client. 


Joun G. McHenry for defendant. 


The entire controversy in this case, as appears, grows out of the construction and 
operation of the term heirs of her body forever. 

The general rule of law is, that those terms do not denote any particular person, to 
take by way of description, as devisee, grantee, or donee. Neither does any estate, by 
the use of those terms, vest in any person in character of heir, but only in the person 
of him who is named in the instrument of conveyance, who takes by purchase. But 
the heirs there named do not take as purchasers—they are words merely descriptive 
of the estate given.— Reeves’ Dom. Rel., 455; Brett vs. Rigden, Plow., 343. 

The following is an incontrovertible position, and so generally allowed, that where- 
ever an estate is given to any one for life, and to his heirs, or to the heirs of his body, 
and there is nothing more in the case, the first taker invariably takes a fee simple in 
the former case, and a fee tail in the latter; and this as well ina devise, as in any 
other instrument of conveyance. The words “for life” being considered as mere 
surplus age. Thus far, this ru!e which has been laid down in Shelly’s case has pre- 
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vailed without contradiction.— Shelly’s case, 1 Rep., 93; Tucker’s Com., 185 ; Reeves’ 
Dom. Rel., 457. 

However, as contended for in deeds, but more especially in devises, the above-stated 
rule has been broken in upon, where the intention of the testator to do so manifestly 
appears, and such intention is consistent with the rules of law,’ which proposition we 
readily admit. And here we propose to call the attention of the court to the princi- 
pal leading cases where apparently the rule of law as laid down has been made to 
yield to the manifest intention of the testator, and point out wherein we conceive the 
case at bar differs materially from those cases; and in doing so we propose simply to 
cite the cases, state the terms of the devise or conveyance, give the judgment of the 
court, and point out what we conceive to be the striking want of analogy to the case 
at bar. 

The first case which we call the attention of the court to, is the case of Archer Co, 
R. 66—** which was a limitation in a devise to A for life, and tothe next heir male of 
the body of A, and the heirs male of such next heir male.””—‘* Held that A took an 
estate for life only, and the heir male a remainder in tail, vesting in him by purchase, 
and this from the manifest intention of the testator.” To the same purpose Is the case 
of Clerk and Day, Cro., Eliz., 313. For although the phrase “‘ heirs male” was suf- 
ficient to give an estate tai], and such limitation to A for life, and to his heirs, would 
have given an estate tail in A, yet the using of the phrase ‘ neat heir male,” and 
the superadded words of limitation, ‘ his heirs male,” it was manifest that he used 
the phrase ‘“‘ next heir male” as descriptio persone who should take an estate tail, and 
consequently A took no greater estate than one for life. 

To the same purpose is the case of Luddington vs. Kine, Ld. Raymond, 203— 
where <A devised lands to B for life, without impeachment of waste, and in case he 
should have any issue male, then to such issue male and his heirs forever. Held to 
be an estate for life only in B, and a contingent fee in his issue male. Determined 
clearly on the manifest intention of the testator—for if B is supposed to take an estate 
tail, then must be rejected the words ‘* without impeachment of waste,” and the su- 
peradded words *‘ his heirs forever.” Here there were words which clearly manifested 
the intention of the testator to use the term “heirs,” asa descriptio persone, to wit, 
the superadded words of limitation and the phrase ‘‘ without impeachment of waste,” 
as waste. 

So was the case of Backhouse and Wells, 1 Eq. Cas. abr., 184. The devise was to 
A for life only ; and after his decease to the issue male of his body and to the heirs 
male of the bodies of such issue. 

To the same purpose is the case of King vs. Melling, 1 Vent. 231—where there 
was a devise to one for life and “‘ non aliter,” andatter his decease to the sons of his 
body. Held to be an estate for life in the first taker on account of the words ** non 
aliter’’—thus decided for the same reasons as i: ‘he above cases. The intention was 
gathered from the devise. For establishing the saiuie ground Lowe vs. Davis, Ld. Raym. 
1561, is relied on, which was a devise. Benj. Devon and the heirs of his body, the 
first, second, and third, and every other son and sons successively, of the body of the 
said Benjamin, and the heirs of the body of such first, second, and third, and every 
other son and sons lawfully issuing, as they shall be in seniority of age and priority of 
birth—the eldest always, and the heirs of his body to be preferred before the young- 
est, and the heirs of his body—and in default of such issue then to his right heirs for- 
ever.” Held that Benj. Devon took an estate for life only upon the manifest intention 
from the construction. Again in the case of Lis/e and Gray, T. Raymond, 315, 
where John Lisle covenanted to stand seized of lands to the use of himself, for life; re- 
mainder to his son Edward for life ; remainder to the first son of Edward in tail ; with 
like remainders to his second, third, and fourth sons, and sons separately and respect- 
ively ; to each of the heirs male of the body of Edward, and the heirs male of their 
bodies ; remainder to William Lisle: Held to be a life estate in Edward for same rea- 
sons of intention. And such seem to be the real grounds ot the decision of Lord 
Hardwick in the case in 1 Vesey, 142, viz: a manifest intention on the part 
of the testator to designate the heirs as purchasers, from the language used in 
the devise—although Lord Hardwick considers this case as being different from a 
legal estate, being a trust estate cognizable in equity. But we rely not on this dis- 
tinction, as this ground of difference is clearly overruled in several cases.— Watts 
vs. Ball, P Wms. 108; Philips vs. Philips, P. Wms. 35; the opinion of Wills 
in Perrin and Blake ; Ld. Mansfield in Doe and Laming, Bur. 1100; Jones and 
Morgan, Br. C. C. Farther to establish the point that where a testator gives an es- 
tate to one, and remits it over to the heirs of his body, and plainly intends that the 
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heir shall take by purchase, this intention shall control the case of Doe and Laming 
is relied on, Bur. 1100, by the other side. This was a devise of gavelkind lands to 
A C,and tothe heirs of her body, as well females as males. Here the intention was 
manifest that heirs must take as purchasers, and necessarily A C only a life estate ; as 
females could not take, in a course of descent, lands that were gavelkind. 

In the case of Doe vs. Laming is cited the case of Walker and Snowe, (Palmer, 349,) 
which was upon a deed where E conveyed lands to the use of himself for life, re- 
mainder to his first son and the heirs male of his body begotten, &c., and so to his six 
sons, remainder to the right heir male of the said E, to be begotten after the sixth son 
and his heirs male. This was holden not to be an estate tailinE. Your honors will 
observe that the foregoing decisions have been based upon the ground that the legal 
construction or technical sense of any words shall not prevail against the intention of 
the devisor or grantor, when that intention is clearly collectable from expressions used 
in the instrument; and wherever it becomes certain that the term “ heir or heirs” are 
used to designate individuals as purchasers, (from qualifying expressions or super- 
added words,) the courts have so construed them.—Reeves’ Dom. Rel. 465; Kent 
Com. vol. 4, 221, 232. 2 

But, on the other hand, if the testator designed to give the estate to those persons 
known in law as a class called ‘ heirs,” be they who they may, they must take by 
“descent,” and not by * purchase.” And to this point we call your honors’ attention 
to the case of King and Melling. This was determined at first to give only a life es- 
tate, but was subsequently reversed.— Vent. 225; Reeves’? Dom. Rel. 466. 

Again ; this doctrine is supported by Coulson vs. Coulson.—2 Atk. 216. This wasa 
devise to C for life, remainder to A and B, and their heirs, to preserve contingent re- 
mainders to the heirs of the body of C. In this case it was determined that an estate 
tail in remainder was vested in C, he taking a life estate not merged by the devise to 
the heirs of his body, by reason of the remainder interposing between the devise to C 
for life and the subsequent limitation to the heirs of hisbody. Despite of what seemed 
to be the intention of the testator, it was made to yield to the rule of law that the an- 
cestor cannot ** make his heir purchaser, ¢o nomine.” This case, decided in 1744, has 
been recognized to this extentsinceas law.— Kent Com. 223 ; Reeves’ Dom. Rel. 478-9. 
This decision is also sustained by the case of King vs. Burchell, Bur. 1193; Min- 
shall vs. Minshall,1 Atk. 412. The notable case of Perrin and Blake, though in B. 
R. determined at first to convey only a life estate to the first taker, was subsequently, 
in Exchequer chamber, upon a writ of error, reversed.— Reeves’ Dom. Rel. 474. 

The case of Bale vs. Coleman, which was a devise to A and his heirs for payment 
of debts, and then to A for life with power to make leases for 99 years, remainder to 
the heirs male of A, was determined by Ld. Cowper to be an estate for life, but on a 
rehearing before Ld. Harcourt, was held to be an estate tail—l P. Wms., 142. 
Since the determination of the case of Coulson vs. Coulson, there have been deter- 
mined on the same principles the cases of Sayre and Watterman.—Hodgson vs. 
Ambrose, Douglass Rep., 337. 

Since the determination of the case of Perrin and Blake, Lord Thurlow has held in 
the case of Jones vs. Morgan, 1 Br. C. C. 208, that a devise to trustees to stand seized 
to the use of A for life, and after his death to the use of the heirs male of his body 
severally successively, and in remainder, created an estate tail in A upon the same 
grounds of the preceding cases, that whoever takes in character of heir must take in 
quality of heir. All the efforts of the party to change the qualification, while he ad- 
mits the character of heir, by saying that they shall take as purchasers or otherwise, 
are fruitless, and of no avail. 

The conclusion that we arrive at from this cursory view of the authorities is, that 
where a testator uses technical expressions only, their technical meaning must be 
adopted, for this appears as the safer method of effecting his intentions. Where the 
term ‘* heirs” is used, there being nothing else in the instrument or context to point 
out that he used them as designatio personarum, although he may have intended that 
they should take as purchasers, in character of heirs, this intention cannot be fulfilled, 
being in contravention of law.—Reeves’ Dom. Rel. 479, 467; 4 Kent’sCom. 221, 232. 

But may it please your Honors, admitting for the sake of argument the position 
assumed by opposite counsel, that this is one of these cases where the intention can 
be ascertained, and that intention designed Mary Fretwell to take merely a life estate, 
(which certainly does not appear either from the entire instrument or the context,) 
what would be the construction given by the court to this devise ?. Would it not hold 
that Mary Fretwell took a life estate and her children a fee tail general? Now by 
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our statute vesting the fee simple i in the first taker, when an estate tail is attempted to 
be created, did not this fee simple vest in the first taker here, and marital rights of the 
husband attach thereon. Counsel certainly could not contend that at common law, 
the heirs of Mary Fretwell would have acquired any other estate than a fee tail, for no 
case can be found, where the intention of the testator has been allowed to prevail so 
that the character of the estate in remainder, when definitely prescribed, could be 
altered or enlarged. 

Wm. C. Dawson in conclusion for defendant. 

Lumpxin, Judge, having stated the facts of the case, proceeded as fol- 
lows :— 

We have bestowed upon this case the fullest consideration—which 
the time would permit—allowed for that purpose by the legislature, and 
are _ the opinion that the judgment of the circuit court is correct, and 

t to be affirmed. 

“The question mainly argued by the counsel for the plaintiff in error 
is—what the testator did not intend, and not what he did. By showing 
that he did not intend that his daughter Mary should take a larger estate 
than one for life in the property left her, he insists that it will do violence 
to the will to put an interpretation upon it that will give her the fee. 
Suppose that Mary had been the only child of the decedent; that he had 
bequeathed to her the whole of his negroes, with their future increase, 
during her natural life, and at her death directed the slaves to be emanci- 
pated? Is it not quite manifest that, in this case, the design of the testa- 
tor would be to limit the legacy to life only? And yet, would not the 
law prohibiting manumission supervene this purpose, and vest the re- 
mainder in fee in the daughter? It is conceded that the cardinal rule in the 
construction of wills, is—that the intention of the testator shall govern. 
To this admission there is an important qualification, namely: so far as 
that intention is consistent with the laws of the land, and no farther. To 
stop short of this would be an infringement of that liberty of disposing of 
a man’s own property, which is the most powerful incentive to honest 
industry, and is therefore essential to a free and commercial country ; 
while, on the other hand, did indulgence to a testator’s intention go be- 
yond this, every man w ould make a law for himself, and the metes and 
boundaries of property would be vague and indeterminate, which would 
end in total insecurity.—Har. Law Tracts, 489. One of the first and 
most prominent examples to be found in the decisions, illustrative of the 
principle that the intention of the testator cannot control the con- 
struction if repugnant to law, is :-——“¢ Where the devise would create a per- 
petuity.”"— Vide Hovenden on frauds, 255, and the cases there cited in note 
88. And notwithstanding President Pendleton in Aennon vs. McRoberts 
et eux, (1 Wash. Rep. 102 2,) claims extensive latitude in the construction 
of wills, and speaks rather jeeringly of the judges having laid down rules 
by which they have tied a gordian knot, w hich they have since struggled 
in vain to unloose, and which he asserts it would have been better if they 
had cut at once. Still he admits that the disposition intended to be made 
must not conflict with the rules of law—“ which he understands as ap- 
plying to restraints upon perpetuities, devises in mortmain, and the like.” 
He declares, also, that “ the intention is not to prevail against settled and 
fixed rules of construction.” 

Will it be said that when the testator’s intent is manifest, that the court 
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will carry itinto execution in despite of all the well-established rules of in- 
terpretation? It would be to clothe the judicial tribunals with a discretion 
which would illy comport with the well-defined powers of the various 
departments of our government. A father desires to bestow upon his son 
real estate sufficient to qualify him to be governor, and, to that intent, 
devises him a lease for a term of years of five hundred acres of land: 
could we convert, in this instance, however plain and praiseworthy the 
intent of the testator, a lease into a freehold? Surely not. So, though 
an estate be devised for life only, or for life, and not otherwise, or with 
any other restrictive expressions, yet, if there be afterwards added pro- 
per words to create an estate of inheritance inthe heirsof the body, the 
latter language shall overbalance the former and make the first legatee 
tenant in fee.—She!ley’s Case, 1 Coke’s Rep. 96; Butterfield vs. Butter- 
field, \ Ves. Sr. 133,154; Gath vs. Baldwin,2 Ves. Sr.646 ; Atkinson vs. 
Hutchinson, 3 Pr. Wms. 259; Daw vs. Chatham, 2 Fearne, (347,) 464 ; 
Robinson vs. Fitzherbert, 2 Bro. Ch. Rep. 127; Webb vs. Webb, 1 Pr. 
Wms. 132. In all of these cases, as well as many of those which fol- 
low, there was an estate limited to one for life; the remainder to the 
heirs of the body, and the courts uniformly held, that the whole interest 
vested in the first taker, and that too, as the Lord Chancellor declared in 
one of them, whether the testator intended it or not.—Hinson and wife vs. 
Pickett ; Myers admr. vs. Pickett, 1 Hill Ch. Rep. 35; Horne et al. Les- 
see vs. Lyeth, 4 Harris and John. Rep. 431; Ward ads. Waller et al. 2 
Speers’ Rep. 786; 9 Yerger, 209; 3 Batt. Rep. 455; 2 Wash. Rep. 
9; 1 Dull. 47; Binney’s Rep. 139; McFeely vs. Moore, 5 Han. Ohio 
Rep. 465. These cases are selected almost at random from the thou- 
sand and one which crowd the books of reportsupon this doctrine. 

The true inquiry, therefore, in the present case is, not what estate Leo- 
nard Fretwellintended to give to Mary his daughter, but what disposition 
he designed making of the remainder? Noone, Iapprehend, doubts that 
Mary Fretwell was intended to take alife estate only, and that her heirs 
were intended to take after her, but how those heirs were intended to take, 
whether as descendants or purchasers, is the question, and the only question. 
If they take as purchasers, then Mary Fretwell and William Choice, her 
husband, are tenants for life only, and the complainantin the cause below 
was entitled, after the decease of his mother, to sue for and recover the 
property. If, however, Leonard Fretwell meant that the heirs of his 
daughter should take by descent, or had formed no intention about the 
matter, then by irresistible consequence of law, the inheritance vested 
in the mother and through her, in the husband, from whom the defendant 
in the Bill (Marshall) derives his title. And the burden is upon the plain- 
tiff in error. It isincumbent on him toshow that the devisee shall take 
a different estate from what the plain legal import of the words conveys. 
Has he met and removed the difficulty? Has he shown that not only a 
mere life estate was given to the daughter, but that the testator has 
evinced that he did not intend to violate the policy of the law by crea- 
ting a perpetuity ? We think not: not a single authority has been ad- 
duced to justify the position, that the testator intended to deviate from 
the general rule, and it has been truly said that this is never supposed till 
made out, not by conjecture, but by strong and conclusive evidence ; or, 
in the nervous language of Lord Hobart, by ‘‘ declaration plain.” 
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The first case cited at bar is that of Smith vs. Bell, (6 Peters’ Rep. 
68,) in which Chief Justice Marshall reiterates only what had been as- 
serted in every testamentary disposition, previously, to wit: that the in- 
tention of the testator expressed in the will shall prevail, provided it be 
consistent with the rules of law. But how is this intention to be collect- 
ed? He furnishes the answer “ from the words.” 

Lord Mansfield’s opinion in Doe, &c. vs. Laming, (2 Burrow, 1100,) 
is relied upon, and the Sticklers for the rule in Shelly’s case have ani- 
madverted on it, as we think, with unnecessary asperity. It grew out of 
a clause in the will of one Martin Long, to this effect: ‘‘ Also I give and 
devise one other equal, undivided fourth part, &c., unto my niece Anne, 
now wife of William Cornish, and to the heirs of her body lawfully be- 
gotten, or to be begotten, as well females as male, and to their heirs and 
assigns forever, to be equally divided, share and share alike, as tenants in 
common, and not as joint tenants.”? Had the testator stopped at the 
words, “ heirs of her body lawfully begotten, or to be begotten,” would 
the court have hesitated a moment? On the contrary he heaps sen- 
tence upon sentence, circumstance upon circumstance, in order to tell 
every reader of his will how he would have it understood. The whole 
premises devised were gavelkind, and Lord Mansfield remarks—that it 
is obvious that the testator does not mean that the one fourth given to 
Anne Cornish should go in acourse of descent in gavelkind ; for he gives 
it to the heirs of her body aswell females as males ; and mentions fe- 
males, not only expressly and particularly, but even prior to males ; there- 
fore they cannot take otherwise ‘than as purchasers. It would be a void 
devise, if the words were to be construed as words of limitation, for 
he breaks the gavelkind descent, by giving it to females, as well as males. 
It cannot descend to females as well as males by the rules of gavelkind, 
and yet he seems to lay the chief stress upon the word “‘ females.” He 
adds likewise, ‘‘ and to their heirs and assigns forever, to be divided 
equally, share and share ahke ;” nay, he goes further, “ as tenants in com- 
mon and not as joint tenants.’? But this could not be, if they were to 
take in the course of gavelkind deseent, for insuch case they must take 
as coparceners. In expounding this clause of the will there were other 
portions which reflected light upon it, and which materially influenced 
the court in ascertaining its meaning. 

The decision in Bradley vs. Mosby, and Walton vs. Mosby, (3 Call's 
Rep. 50,) rests expressly upon the ground, that the slaves were given to 
the only proper use and behoof of the daughter of the donor during her 
natural life, and to the heirs of her body, to the only proper use and be- 
hoof of such heirs, “‘ their executors, administrators or assigns.” And 
Judge Roane, after noticing this distinction as settled by previous adju- 
dications, states that if the use of the negro only had been given to the 
daughter for life, and a zaked limitation engrafted thereon to the heirs, 
that he should have held that the whole property vested in her. The lim- 
itation over was supported in Warners vs. Mason and wife,(5 Munf. 
Rep. 242,) not because the testator devised the track of land, the subject 
matter of dispute, to the first taker during his natural life, but because 
of the expression—“ and then to his heirs lawfully begotten of his body, 
that is born at the time of his death, or nine calendar months thereafter.” 
Here the words “ heirs of his body’? were not considered words of limi- 
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tation, but as designatio persone, as was evident from the testator’s de- 
scribing those heirs as persons “‘ born at the time of his death, or nine cal- 
endar months thereafter.” If the case of Keith vs. Perry, (1 Dessaussure, 
353,) stood in opposition to the doctrine maintained by this court, (as it 
clearly does not,) it would be sufficient to say, that it has been over- 
thrown by a series of subsequent adjudications in the same State.—See 
Guerry vs. Vernon, 1 Nott and McCord, 69 ; Henry and wife vs. Felder, 
2 McCord’s Ch. Rep. 323. In Anderson vs. Jackson, (16 John. Rep. 
398,) the word survivor was held sufficiept to show that the legacy was 
intended as a personal benefit to take place during the life of the person 
to whom the benefit was individually intended. In Bell and wife vs. 
Hogan, (1 Stewart’s Rep. 536,) the court, it is true, supported the re- 
mainder as good and not too remote. It took care, however, notwith- 
standing the eloquent strictures of Chief Justice Lipscomb upon the rigor 
of the rule, to show that this case was withdrawn from its operation by 
the peculiar phraseology of Thomas B. Whitwell’s will. The testator 
“Jends to his daughter Elizabeth six negroes (naming them) and their 
increase during her natural life, and if she should /eave an heir or heirs 
lawfully begotten of her body, then gives them to such heirs forever ; 
and for want of such heirs, hen to A. W. and others.” It requires no 
comment to distinguish this case from the naked limitation in Leonard 
Fretwell’s will. An argument has been drawn from Archer’s case, (1 
Coke, 66; Fearne, 150,) where the limitation was to A. for life; and 
after his death to the next heir male, and to the heirs male of the body 
of such next heir male. It was held that the devise to the heir was con- 
sidered as a remainder to him by purchase. Now it is urged, that as 
primogeniture does not exist with us, that the term ‘‘ heirs” in the plural 
answers to the term “‘heir’’ in the singular in England, and that all the 
reasonings that are applicable to the word “heir” in the singular there, 
hold with equal strength and propriety, when applied to the plural ter- 
mination “heirs” here. We will not stop to examine at present the 
soundness of this logic. It will be time enough to do this when a paral- 
lel case occurs. 

There is no difference, said the court in Virginia in Bradley vs. Mos- 
by, (3 Call, 57,) between heir in the singular number, and heirs; since 
one and the same person takes in both instances, in case of land, in Eng- 
land. In Archer’s case, the word “heir,” it is true, was in the singular 
number, but it was preceded by the word “next,” and what is more 
important, words of limitation were engrafted on it, which made the next 
heir the root of a new inheritance, the terminus.or stock of a new 
descent, by reference to whom the future succession was to be regulated. 
It is contended, that inasmuch as the testator gave an estate in fee to his 
sons, and used proper language to that end, that therefore he understood 
the import of the terms introduced into his will, and that he could not 
have intended his daughters to take the same estate with his sons—in the 
bequests to whom, different phraseology altogether is employed. This 
is, no doubt, true; but the inference deduced from it would seem to 
operate the other way. In the legacies to his daughters, if professional 
ingenuity had been taxed to the utmost, more apt words could not have 
been selected, to create a limitation in indefinite succession. And there 
is no desire more deeply seated in the human breast, than the wish te 
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preserve the property we have acquired in the family that shall descend 
from our loins; consequently the natural presumption would be, that such 
was the intention of Leonard Fretwell. Be that as it may, such, and 
such only, is the legal operation of the words used by him; and although 
his purpose may be so far counteracted, as that his daughters will take a 
greater estate than he intended, still we are consoled by the reflection that 
this is but accomplishing the paramount policy of the supreme author- 
ity in this State, in providing, in 1821, that all bequests of property, ex- 
pressed in such terms as would have passed an estate tail by the Statute 
of Westminster, commonly called the statute de donis conditionalibus, 
shall be construed to vest an absolute fee in the first taker. Mr. Justice 
Blackstone, in delivering judgment in the Exchequer Chamber, in the 
great case of Perrin et ul. vs. Blake, states, that all the cases that had 
occurred from the Statute of Wills to that time, (a period of about two 
centuries, ) in which heirs of the body had been construed to be words of 
purchase, were reducible to these four heads: either where no estate of 
freehold is given to the ancestor ; or where no estate of inheritance is 
given to the heir; or where other explanatory words are immediately 
subjoined to the former ; or, lastly, where a new inheritance is grafted on 
the heirs of the body: none of which, he adds, was the case then before 
the court; and none of which, we may add, is the present case. We 
have thus glanced, hurriedly, at the arguments and leading cases 
presented with so much zeal and ability by counsel for the plaintiff. We 
feel the full force of the learned counsel’s general reasoning upon this 
question. We doubt not that the intentions of numerous testators have 
been defeated, by supposing, that*they proposed doing an illegal act, 
which it was impossible for them to do. We have, with pleasure, dis- 
covered the tendency in the judicial mind, both in England and in this 
country, to relax the sternness and severity of the rule. We are prepar- 
ed, although in our judicial infancy, to advance to the front rank in this 
warfare of principle against precedent. Beyond this we dare not go. 
Judges cannot alter a law of property, established for centuries, to suit 
their notions. The exercise of such a power would be arbitrary and 
destructive of all law. Their business is to declare what the law is, and 
not what it ought tobe. That the gift of slaves to A, for life, and to the 
heirs of her body forever, without an other word of explanation from the 
testator, must be considered words of limitation, and not of purchase, is 
an inflexible rule, too strong and thoroughly established by all that is 
venerable in authority, to be abolished by any power short of that which 
enacts the law. To deny its binding efficacy in the present instance, 
would be to frame a will for the testator, and not to expound the one 
which he actually made. 

‘To disregard rules of interpretation,” (says Chief Justice Dorsey, of 
Maryland,) “sanctioned by a succession of ages, and by the decisions of 
the most enlightened judges, under pretence that the reason of the rule 
no longer exists, or that the rule itself is unreasonable, would not only 
frustrate the great landmarks of property, but would introduce a latitude of 
construction boundless in its range and pernicious in its consequences. ””— 
4 Harris and Johns. 435. Says Judge Cheves, of South Carolina, ‘It 
is of the utmost importance that rules, when established, should not be 
departed from, whether they are wise in themselves or not. In an en- 
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larged v view of the duties and functions of Judicial tribunals, the deter- 
mination of the particular cases which they adjudicate, is altogether of 
minor importance. In the more remote influence of a case in keeping a 
thousand of the like kind out of court, and settling the rules of property, 
is discovered its greatest value. The community ¢ generally, and the bar 
especially, ought to be able to know beforehand what will be the decision 
of the court on any question which may occur, and which is not new or 
anomalous. If this is true, it is (at least it ought to be) in vain to argue 
to a judicial tribunal on a question like this, that any rule heretofore 
laid down for the government of the construction of wills, should be de- 
parted from because of particular hardships, or of new views of policy. 
Where nothing is established, they may have their influence, and not 
otherwise. But the leading rule on this subject, is one which under our 
institutions should be cherished—I mean that which declares that per- 
petuities in the limitation of estates should be prevented. It is a highly 
useful auxiliary to that great provision of our Constitution, the abolition 
of the rights of primogeniture. —1 Nott and McCord, Rep. 71, 72. 

It is needless to add, that in the sound conservative sentiments s0 strenu- 
ously set forth by "these eminent jurists, this court entirely concurs. 
Believing, therefore, that the law is with the defendant in error, we affirm 
with cost, the judgment of the Circuit Court. 





No. 18.—Isaac Bryan and Exisan Roserts vs. Tue Justices or 
THE Inrerrior Court of Scriven County. 


From Scriven Superior Court. 


The transcript of the record in the above cause, was transmitted to 
and received by the clerk of this court, in due time, and was regularly 
docketed, be fore the me eting of the court at the present term ; but no 
assignment of errors was filed in the clerk’s office, either on, or before the 
first “day of the term, in conformity with the XXIII. Rule of this court. 

On the second day of the term, an assignment of errors was prepared, 
and tendered the opposing counsel. 

Srarnes, for defendants in error, refused to join issue, and now moves 
to dismiss the writ under the above rule of court. 

Whereupon the court sustained the motion, and the writ of error was 
accordingly dismissed, and the case stricken from the docket. 
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No. 19.—ZacuartanH M. WInKLER vs. Amos SCUDDER. 


By the common law of England, of force in this State, under our adopting statute of 
February, 1754, all sane persons are competent to testify, unless interested or 
infamous. 

The maker of a note (who is released) is a competent witness to prove usury in its con- 
sideration, in a suit by an endorsee against an endorser. 

In a plea of usury, the amount of the original loan, and the time when it was nego- 
tiated, as well as the amouné of usury taken and reserved, are material facts. 

It is the right of a plaintiff to demur, at law, to a plea, for want of sufficient fullness, 
before issue joined upon it before the jury. The practice under our judiciary act 
of 1799, has been to demur orally—not formally, and in writing, as in England—nor 
is the judgment of the court upon such demurrer formally pronounced and recorded 
with us, as in the English courts. 


This was an action brought against the defendant, as endorser of a 
promissory note made by Joseph R. Thompson, dated 7th of January, 
1842, and due 61 days thereafter, for $600. The defendant pleaded 
that he had endorsed this note for the accommodation of the maker, and 
that it was given in renewal of a former note made by Thompson, and 
endorsed by defendant for his (Thompson’s} accommodation ; that Thomp- 
son delivered the original note, and those successively taken in renewal, 
including the one in suit, to the plaintiff; and that the plaintiff took and 
received upon the original note, and upon each succeeding note in renewal, 
three per cent. per month, interest, and that the interest so received 
amounted to the sum of $400. 

At February Term, 1846, this cause was tried before Judge Fleming, 
in the Superior court of Chatham county. The note sued on, with the 
defendant’s endorsement thereon, having been read to the jury in evi- 
dence, the plaintiff’s attorneys closed their case. 

On the part of the defendant, Joseph R. Thompson, the maker of said 
note, was then offered as a witness for the purpose of proving the facts 
alleged in the plea, and that he passed the note to the plaintiff upon the 
usurious consideration alleged. At the same time, a general release from 
the defendant to the witness, of all causes of action whatever, and also 
the discharge and certificate in bankruptcy of the witness, were tendered 
in evidence, to obviate all objections to the witness, on the score of in- 
terest. 

The plaintiff’s counsel objected to the competency of the witness to 
prove the usury, on the ground that a party to a negotiable instrument 
shall not be permitted to invalidate it, or to show that it had a taint when 
it passed out of his hands ; and contended, that even if the rule of Wal- 
ton & Shelly should be confined to the case of a note in the hands of ar 
innocent holder, yet, that as the note in this case imported consideration, 
prima facie, and there was no evidence yet to the contrary, and that even 
admitting that Thompson could be a competent witness, when it had been 
proved, aliunde, that the plaintiff was not an innocent holder, yet as the 
witness was rendered incompetent by the aliunde proof, he could not be 
admitted either on the voire-dire, or in chief, to remove it; that a witness 
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cannot make way for his testimony in chief, by taking his case out of a 
rule which, prima facie, furnished a valid objection to it. 

Which objection of the plaintiff’s counsel was overruled by the court 
below, and Thompson was admitted, and gave testimony in said cause, 
proving the said note to have been infected with usury when he passed it 
to the plaintiff. To which decision of the court below the plaintiff ex- 
cepted. 

After closing the testimony on the part of the defendant, it appeared 
that there was a variance between the defendant’s proof and his plea; 
that neither of the pleas corresponded with the amount or the time of 
payment of the usury proven, and on that account the plaintiff’s counsel 
insisted that the said testimony should be ruled out, and moved the court 
to that effect, which motion the court below overruled, and the plaintiff’s 
counsel excepted. 

The plaintiff’s attorneys then argued to the jury, that even under the 
testimony of Thompson, the plaintiff was entitled to recover the principal 
of said note; that the payments made were on account of interest, and 
not of principal; that although neither the witness, nor Scudder, the de- 
fendant, could have been made to pay said usurious interest, nor could 
the legal interest have been recoverable at law ; yet, inasmuch as it had 
been voluntarily paid, neither Thompson, the witness, nor Scudder, the 
defendant, could recover it back. That the defendant could not certainly 
recover it back, inasmuch as he had never paid it. That it could not be 
allowed that Scudder, the defendant, should have the right to the deduc- 
tion in this case, and then that Thompson, the witness, or his official 
assignee, could also recover it back. And asked the court below so to 
charge the jury. Which was refused; but left to the jury to say what 
part of the principal sum had been paid. And the jury deducted all the 
sums paid by the witness, Thompson, for interest, from the principal sum, 
and only rendered a verdict for the plaintiff for the balance of the princi- 
pal. To ail which the plaintiff’s counsel excepted. 

And now, in the Supreme Court, the plaintiff assigns as errors in law, 
the said decisions and charge of the court below, and prays judgment, &c. 


R. M. Cuartton and L. S. De Lyon, for plaintiff in error. 


Mr. De Lyon made the opening argument in behalf of the plaintiff. - 


Witiram Law and Mutrorp Marsn, for defendant. 


Mr. Marsu, for defendant, argued as follows: 

This was an action tried in Chatham Superior Court, January Term, 1846, be- 
fore Judge Fleming, founded upon a note endorsed for Joseph R. Thompson, of 
which the following is a copy: 


$600 Savannah, 7th May, 1842. 


Sixty-one days after date, [ promise to pay to the order of Amos Scudder, Six 


Hundred Dollars, for value received. 
Cr. the Drawer, J. R. THOMPSON. 
A. ScupDER. 
Endorsed Amos Scudder. 





110 SUPREME COURT OF GEORGIA, 


Winkler vs. Scudder. ' 

The defendant pleaded that he had endorsed this note for the accommodation of 
Joseph R. Thompson, and that this note was given in renewal of a former note, 
made by Thompson and endorsed by defendant for Thompson’s accommodation— 
that Thompson transferred the said original note and those in renewal of said note, 
including the one in suit, to the plaintiff, and that the plaintiff took and received 
upon the original note and upon each note in renewal, three per cent. per month 
interest, and that the interest so received amounted to the sum cf four hundred 
dollars, and that the plaintiff could only recover the balance of the principal—the 
whole interest being forfeited. 

And in support of his several pleas, he offered the maker, Joseph R. Thompson, 
to prove that defendant endorsed the note for the accommodation of Thompson, 
and also to prove the usury, as pleaded. 

Plaintiff's counsel objected to the competency of Thompson as a witness, on 
the ground that a party to a negotiable note should not be received as a witness, 
to prove that the note which he put in circulation was tainted with fraud in his 
hands, when he passed it away ; the court overruled the objection, and plaintiff's 
counsel! excepted, and relied on the cases Walton vs. Shelly, 1 Rep. 296; Bank U. 
S. vs. Dunn, 6 Peters Rep., 51; and a few other decisions in the Supreme Court, 
U.S. The last in the case of Henderson vs. Anderson, 3 Howard Rep., 73, affirm- 
ing the case of Walton and Sheily as the law of that court. 

The case of Churchill vs. Suter, 4 Mass. Rep., 156; Winton vs. Sadler, 3 John. 
Cases, 185, and some few other authorities. 

The case of Walton vs. Shelly established an innovation on the common 
law; at common law every person not a party to a case, nor interested, nor 
infamous, is a competent witness.—3 Bl. Com., 369; 1 Phil. Ev., 18; 1 Greenleaf 
on Ev., 376. 

This maxim of the civil law adopted by Lord Mansfield in the case of Walton 
and Shelly does not apply—* nemo allegans suam turpitudinem audiendus est ;” 
viz: no man setting forth his own depravity is to be heard. 

Has the witness offered committed any act of depravity? He had violated no 
laws. The plaintiff had committed the act of depravity, he had violated the law 
by taking usury, and yet asks that the witness’s mouth may be sealed to hide his 
own depravity. 

Even the principle of particeps criminis does not apply, for witness could 
have sued for and recovered back the usury if he had paid the note, which could 
not have been done had he been particeps criminis.—5 Law Lib. Com. on Usury, 
80 and 81, (see 6 East; 241 Cowper, 200, 790;) Clarke vs. Shee. 

But this rule as laid down in Walton and Shelly in 1786 was overruled, in the 
case of Jordaine vs. Lashbrook,7? Term Rep. 604, in 1798, and from that day to this 
it has never been the rule in England, and long since then, they have by statutes 
made all persons competent witness unless parties to the case.— Statutes 6 and 7 
Vict. C. 85, Sec.1; Arch. Ni. P. Law Lrb., July No. 1845, page 29, and see 
page 30. 

This rule, established by Lord Mansfield, the great commercial lawyer and 
Judge, for the benefit of commerce and commercial paper, lived a sickly life of only 
12 years, and since then in that great commercial country, the courts have adhered 
to the common law, enlarged by Statutes of 6 and 7 Vict., so that no person not a 
party to the case is excluded on the ground of incompetency, and yet our court is 
asked to adopt this repudiated rule of Lord Mansfield. 

In some of the States the rule of Walton and Shelly was early adopted. 

It was in New York in 1802, in the case of Winton and Saidler. Justices 
Kent and Radcliffholding the witness incompetent—3 John. Ca. 185. 

This State is the greatest commercial State in the Union, and yet we find they 
have entirely repudiated the rule of Walton and Shelly, and declare it not law.— 
Tuthill vs. Davis, 20 John Rep., 285; Powell vs. Waters, 17 John Rep., 176; Barret 
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vs. Snowden, 5 Wend.,185; Williams vs. Waldbridge, 3 Wend. 415; Bank of Utica 
vs. Hilliard, 5 Cowen, 153; Stafford vs. Rice,5 Cowen, 23; Starkweather vs. 
Matthews et al. 2 Hill Rep., 131. The maker of an accommodation note was 
admitted in behalf of his endorsers, on being released from costs, to prove usury. 
This was in 1841. 

In the case under consideration the witness was released not only from the costs, 
but from the debt by defendant, and his discharge under the Bankrupt Act of 1841, 
was also in evidence. \ 

In Massachusetts, a State perhaps nearly equal to New York in commerce, the 
courts have also repudiated the rule, unless the note be in the hands of an innocent 
bona fide holder.—Foz et al. Admr. vs. Whitney Admr., 16 Mass. 118. 

Vanshaack vs. Stafford,12 Peck, 565; Casedirectly in point. In this case, the 
accommodation endorser was sued, and the maker held competent to prove usury 
between the plaintiff and maker, from whom plaintiff received the note. 

In South Carolina the rule of Jordaine vs. Lashbrook prevails—3 M’Cord, 71; 
Wright vs. Packard ; Smith vs. Admy. Cherry, 1 Hill Rep. 148; Smith vs, Dow, 
Mil. Con. Rep.,277. In New Jersey the same rule prevails, and to prove usury. 
Freeman vs. Brittin, 2 Harrison Rep., 192. So in Virginia—Taylor vs. Beck, 3 
Rand, 316; (2 Cow., Phil. on Ev., Note 78, page 78.) And in Vermont—Same 
note, 2 Aik. Rep., 138. Connecticut—Same note, 1 Conn. Rep., 260. Maryland 
—Same note, 3 Har. and John., 172; 4 Har. and John., 283. Kentucky-—Same 
note, 1 Munroe, 23. 

Thus we see the courts of these States having great commercial interest, repu- 
diating this obsolete rule of Walton and Shelly. Obsolete, at least, in the court 
that first adopted it; and yet this court is asked to hold it to be the law ot 
Georgia. 

But this question is settled by the law-making power in Georgia. By the Act 
of 1784, the common Jaw and statute law of England were adopted, such as were 
in force on the 14th May, 1776. 

The common law, as it was known and recognized by the courts of Great 
Britain on the 14th May, 1776, held all persons, not parties, nor interested, nor 
infamous, competent witnesses, as we have seen.—3 blk. Com. 369; 1 Phil. Ev. 
18; 1 Greenleaf, 376. 

And this being adopted by the Act of 1784, remains the law of Georgia, unles§ 
repealed or otherwise altered by the Legislature.—Prin. Dig., 570. 

The rule in Walton vs. Shelly was made in 1786, two years after the adopting 
statute—and was overruled in the case of Jordaine vs. Lashbrooke in 1798. 

So that the case of Walton vs. Shelly never was authority in this State, and 
since our adopting statute, no court in this State can adopt it without violating the 
statute of 1784. And also the 1st Sec. 1 Art. Con. of this State—which confines 
all legislative powers to the Legislature. 

And such was the decision of the Judges in Convention in the case of Slack vs. 
Moss, Dudley's Rep. 167. 

And such I apprehend has been the current of decisions in this State. 

See the case of Wendell vs. George, by Judge Berrien.—R. DM. Charleton’s 
Report, 51. 

But the counsel for plaintiff says that the evidence should have been ruled out 
under the pleadings. ‘The general issue denied what the plaintiff alleged in his 
declaration. 

The plaintiff declared that the defendant transferred the note to plaintiff, in the 
usual course of business, and fora valuable consideration. Defendant by the 
general issue denied that, and proved it by the evidence of Thompson, and there- 
fore disproved plaintiff’s case. 
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And by the general plea of usury, the defendant set forth the whole transaction, 
the usury taken, and from whom taken, and for what time taken, fully and dis- 
tinctly enough to advise the plaintiff of the defence which at common law may 
be given in evidence under the general issue.—5 Law Lib. Com. on usury 76. 

The answer fully, plainly and distinctly sets forth usury, names the unlawful 
interest taken, 3 per cent. per month, &c., and completely puts the plaintiff upon 
full notice of the nature of the defence. And that is what our statute requires, 
that the plaintiff may not be taken by surprise. 

The general plea of usury is good except on special demurrer.—5 Law Lib., 77. 

And even under the rule of Walton vs. Shelly, Thompson was competent to 
prove all that happened while the note was in his hands, because it then had 
no taint. Nor did it receive any from him, but from plaintiffi—2 Greenleaf on 
Ev.; Roscoe on Civ. £. 173. 

The decision of the court in admitting Thompson’s testimony was clearly right, 
and he disproved the plaintiff’s statements in his declaration, proved that plaintiff 
did not receive the note from defendant for a valuable consideration, nor in the 
usual course of trade, and he fully proved the usury as alleged in defendant’s plea, 
and the verdict is right both according to law and evidence. 

In an application for a new trial which always addresses itself tothe sound dis- 
cretion of the court, if upon the whole case justice has been done between the 
parties, and the verdict is substantially right, no new trial will be granted, although 
there may have been some mistakes committed on the trial. Justice Story, in 
the case of McLanahan et al. vs. the Universal Insurance Co., 1 Peters’ Rep. 183. 

In this case full and ample justice has been done. Plaintiff has a verdict for 
all he is entitled to under our laws, and surely this court will not, by requiring 
from asecurity a strictness in pleading, with which, from a want of knowledge of 
the facts, he cannot comply, compel him to pay usury extorted from the principal, 
and thus aid the usurer in violating the law, 

Securities always have a favorable standing in court, and are entitled to all 
the privileges of the principal, and may plead usury or make any defence the prin- 
cipal can.—5 Law Lib. Com. on usury, 76. 

Bank U.S. vs. Winston Exr., 2 Brockenborough, 252 ; Theobald on Security, 
253, 254, (see Cooper, 61.) This doctrine is laid down in the case of Wright vs. 
Morley, 11 Ves. page 22, by Sir Wm. Grant, Master of the Rolls. 

The plaintiff could have denied the plea under his oath and have been a wit- 
ness; this he refused, and we submit if this be not an admission of its truth._— 
1 Phil. Ev. 107. 

Our statute only requires such a plea as will fully advise the plaintiff of the 
nature of the defence. Surely this was done; and the defendant may rely on all 
his pleas. 

We think we have fully sustained the following points : 

1st. That a party to a negotiable note is a competent witness to prove usury in 
the hands of the person taking usury—he not being a bona fide holder. 

2d. That in this case plaintiff received the original note and those in renewal 
of such note, including the one in suit, from the witness, (Thompson the maker.) 
and upon each note took from Thompson 3 per cent. per month interest, contrary to 
Jaw. And that Thompson is a competent witness to prove these facts. 

3d. That the pleading on the part of the defendant fully notifies the plaintiff of 
the nature of the defence, so that he could not be taken by surprise. 

4th. That full and ample justice has been done the plaintiff in this case by the 
verdict, which gives him all he is entitled to by law—and that this court ought 
not to grant a new trial. 
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Wo. Law for defendant in error. 


By the established rule of evidence at common Jaw, all persons are competent 
to give evidence unless znterested or infamous. 

Interest and infamy are, in other words, exceptions to the general rule, that all 
persons of sane mind are competent to testify.—1 Phil. 18. 

To these two exceptions, another was added in England in the year 1786, viz: 
that a party to a negotiable security, or instrument, could not be a witness to 
impeach its validity. 

This exception was first established in the case of Walton and Shelly, (1 Tm. 
Rep. 296,) and originated in an idea that it was to assist commerce and discourage 
fraud.—See the case and 4 Mass. Rep. 156. 

It is obvious here to remark, that this exception did not exist in England, when 
the common law was adopted in Georgia, but was introduced twenty years after. 
Hence, there is no obligatzon upon this court to adopt it; and it should not be 
adopted unless strongly commended by its obvious propriety and necessity, for 
the very reason that it is an exception to a general rule. 

It is obvious further to remark, that this same exception was rejected and ex- 
ploded in England within ten years after its introduction, and questioned in the 
earliest succeeding case.—See Bent vs. Baker, 3 Tm. Rep. ; Jordaine and Lash- 
brooke, 7 Tm. Rep. 

But it is said to be an exception designed to ass¢st commerce and discourage 
fraud ; and yet England, where the exception was so early rejected, is the most 
commercial nation in the world; and the common law of England abhors fraud 
in every form. 

It would be strange, that in such a country, and with such a common law, an 
exception standing on the ground on which this was made to repose by its dis- 
tinguished author, should so immediately have been questioned, and so speedily 
exploded, if its introduction had not been in clear violation of existing law, and 
the principle on which it was rested found to be fallacious in practice. The truth 
is, that its application, instead of assisting commerce by discouraging fraud, was 
found to conceal and disguise fraud by withholding the only witnesses who in 
the nature of such transactions could disclose it.--See 18 John. Rep. 167. 


The exception never was in force in Georgia,—the general rule, without the 
exception, was the law of England when that law was adopted. It is a hazard- 
ous undertaking on the part of the Judiciary to legislate; it becomes still more so 
to do it, in opposition to the lights of experience and the obvious tendency of ju- 
dicial wisdom in America as well as England. 

More than twelve years ago, the exception established in Walton and Shelly, 
was considered in convention by the ten judges of Georgia then on the bench; 
and the authority of that case deliberately and considerately rejected, and the ex- 
ception it established declared not to be law.—See Slack vs. Moss, Dudly, Rep. 
161. 

The decison in that case was prepared by the late Judge Crawford. The rea- 
soning was his—but the rejection of Walton and Shelly was in accordance with 
the opinion of all the Judges attending the Convention. 

It is not now understood that Walton and Shelly is recognized in any Circuit 
in the State, save what inclinations may have been indicated during the trial of 
cases in this circuit. 

It is to be remembered, too, that Slack and Moss was decided at a time when 
the exception in Walton and Shelly was supported by its unqualified adoption 
in some of the large commercial States of the Union, with the most enlightened 
Judiciary ; particularly New York and Massachusetts. The Judiciary of both 
these States have greatly receded from their former views on this subject. New 
York has denied the authority of Walton and Shelly. Massachusetts has greatly 
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qualified it, and is fast verging to its explosion. Indeed, in England and in this 
country, the most direct tendency is to let all objections to testimony go to the 
credit, and to limit the rule of incompetency within the narrowest points. By 
the English Statute of William I1V., a most important legislative indication is 
given on this subject. 

It would be strange, if, when everywhere else this exception in Walton and 
Shelly was either rejected or exploded, or being exploded by its gradual limita- 
tions, that we in Georgia, in opposition to former opinion, should be reversing 
the order of things by its adoption. 

It will be conceded that in England, the rule in Walton and Shelly has never 
been recognized as law since the case of Jordaine and Lashbrooke. 

When its paternal ancestry have rejected it as an unworthy and spurious off- 
spring, shall we adopt the bantling, and like the Dutchman adhere to his ill- 
shapen four-cornered roofed house, in the midst of beauteous and splendid speci- 
mens of architecture ? 

I have alluded to the tendency of the decisions in our own country ;—let us 
examine them : 

In Winton vs. Saidler, 3 John. Cas, 185, the New York Court fully adopted 
the rule in Walton and Shelly. 

The rule seems to have been continued and unbroken, or modified down to the 
case of Mann and Swan in 14 John. Rep. 270, where we see a most severe ap- 
plication of the rule. 

It underwent some modification in Skelding vs. Warren, 15 John. Rep. 270, 
and 16 John. 70. It was further shaken and modified in Powell vs. Waters, 17 
John. 176 ; and McFadden vs. Maxwell, 17 John. 188. And the important dis- 
tinction was taken and established that the rule did not apply when the plaintiff 
in the action was himself the wsurer or a party to the fraud. 

And in Myers vs. Palmer, in an action against the 1st endorser, the maker and 
2d endorser were held competent to prove that the note was filled up for a greater 
sum than was intended, the court using the strong language, “ that the reason and 
policy of the rule was to protect bona fide holders, &. Here the party who asks 
its benefit is the very person who committed the fraud. It would be a misappli- 
cation and abuse of the rule to extend it to such a case.”—18 John. Rep. 167. 

I ask the court to pause and consider here upon the case at bar. Winkler, the 
plaintiff, is the uswrer—he committed the fraud upon the law—he took advantage 
of the pecuniary necessities of the maker, and after the note had been endorsed by 
the defendant for the maker’s accommodation, and delivered to him, (the maker,) 
he discounted it for usury. 

Is he that bona fide holder for whose protection the rule was introduced ? or, in 
the expressive language of the New York court, is not its application to him an 
abuse of the rule? Winkler is precisely within the qualification of the rule made 
in that case in New York. 

In Tuthill vs. Davis, 20 John. 287, the endorsee was admitted to prove in a suit 
against the maker, that the note was given to take up two other notes on which 
usury had been received ; and thus the rule was virtually abolished. 

Stafford vs. Rice, 5 Cowen 23, expressly overruled Winton and Saidler, and with 
it Walton and Shelly, and declared that they were not law. More strong yet is the 
case of the Utica Bank vs. Hilliard, 5 Cowen, 153. See also 8 Cowen, 669; 3 

‘end. 415. The same adoption of the rule in Walton and Shelly marked the 
course of the earlier decisions in Massachusetts, until we arrive at the case of Fox 
and Whitney, 16 Mass. Rep. 118, where the same distinction is taken, and the 
contest being between the original parties, and not an innocent bona fide holder, the 
rule was relaxed, and the witness admitted. 


And ona motion for new trial in the case of Knight vs. Putnam, 3 Pick. 184, 
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Judge Wilde says Manning vs. Wheatland, 10 Mass., has been questioned. The 
plaintiff, he says, was the guilty party (the usurer) ; no deception was, therefore, 
practiced on him. ‘The truth was that Manning vs. Wheatland was in effect over- 
ruled by Fox vs. Whitney. See Mr. Cowen’s note to Phillipps, 2 vol. 76. But 
in Van Schaack vs. Stafford, 12 Pick. 565, the maker was held a competent wit- 
ness, under precisely the same circumstances with the case at bar. In Virginia 
the rule of Walton and Shelly is rejected. See 1 Hen. and Munf. 154; 3 Rand. 
316. This last case is worthy of perusal. In Vermont the rule is rejected. 
Nichols vs. Holgate, 2 Aik. 138, cited Cowen’s note, p. 79. In Connecticut the 
earlier decisions followed the lead of their neighbors; but in Townsend vs. Bush, 1 
Conn. Rep. 260, Walton and Shelly was rejected, and Jordaine vs. Lashbrooke de- 
clared to be sound law. I have this reporter, and can furnish Randolph. In South 
Carolina the doctrine in Walton and Shelly is entirely exploded.—See the cases 
collected in 2 Cowen’s Notes, p. 80. In Maryland the rule is also rejected —See 
3 Har. and John. 172; 4 Har. and John. 283. I can furnish these authorities. So 
in Tennessee, 2 Yerger 35. So in Kentucky.—See Cowen’s Notes, 80. So in 
New Jersey, 2 Harrison 192. In Louisiana the rule is said to be of modern date, 
and not settled.—5 Martin 130, cited Cowen 81. In Pennsylvania, New Hamp- 
shire and Maine, and perhaps Mississippi, Walton and Shelly seems to have been 
adopted. In North Carolina rejected.—3 Murphy 151. So too in Alabama.—1 
Stew. 199 ; 9 Porter 226. In Ohio, rule undecided. 

Thus stands the question in the State courts. 

This brings me to the consideration of the decisions of the Supreme Court of the 
United States. 

The authority of that court is entitled to great weight ; yet its decisions are not 
obligatory upon this court, and will not command its blind obedience, but are to 
be weighed and scrutinized upon principle; and then, with due allowance to the 
acknowledged weight of its authority, they are to be followed or resisted according 
to the force of the reasoning by which it is supported, and the weight of the au- 
thorities upon which it rests and relies. 


* The two cases of the Bank of the United States vs. Dunn, and that of the Bank 
of the Metropolis vs. Jones, in 6 Peters 51, and 8 Peters 12, stand upon precisely 
the same ground. And they involved three points, viz.: Ist. Whether a party to 
a negotiable instrument was competent to invalidate it? 2d. Whether parol evi- 
dence could be received to vary or contradict a written contract? 3d. That tke 
officers of the bank had no authority to make such contract as the witnesses in each 
case testified to. The court affirm the negative of the first proposition, upon the 
authority of Walton and Shelly. But the testimony of Car and Blake did not go 
to the extent of invalidating the instrument, but merely to prove a parol agree- 
ment, tending to release the endorsers from risk, in contradiction of the obligation 
imposed by the contract of endorsement. ‘This raised the second point, which 
principally attracted the attention of the court, and which, equally with the third, 
was decisive of the case. 


It will be seen, therefore, that there was enough in the cases for the decision 
without touching the first question ; and that, indeed, as the first was not so ob- 
viously embraced in the facts proved by the witnesses, what was said by the 
court on that point has rather been considered as a dictum than the ground of the 
decision in the case. 


Upon the point the decision is brief and unsatisfactory. The court first say 
that the witness is not incompetent, because his name was not endorsed on the 
bill—See page 57. It then says the case of Walton and Shelly is still held to be 
law. J ask when and where is it held to be law? 

[t was expressly overruled by the Judges in Bank, in England, in Jordaine and 
Lashbrooke.—7 Tm. Rep. It has never since been recognized in England. The 
decisions of the Supreme Court were made twelve and thirteen years ago. Did 
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they allude to the earlier decisions of New York and Massachusetts? We have 
shown that they have been revised and overruled. 

It is now law only in Pennsylvania, New Hampshire and Maine. 

How imperfectly and superficially was this point considered by the Supreme 

Court, and the dictum announced when they refer to the case in 7 Tm. Rep., 60, 
which allows the borrower in an action for usury, to be a witness, and take no 
notice of Jordaine and Lashbrooke, reported in the same volume, in which the very 
point they affirmed is denied, and Walton and Shelly expressly and by name over- 
ruled. 
It is manifest the court did not mean to decide the case so much upon the first 
point as the second and third, because they say, at page 60 of 6 Peters, the evi- 
dence should have been overruled ; or the court should have instructed the jury 
that the facts proved were not sufficient in law to release the liability of the en- 
dorser. Demonstrating the fact that they rested the case upon the insufficiency of 
the parol evidence to contradict the written contract. 

That this view of those decisions has been taken by distinguished lawyers and 
jurists, is apparent from what the learned annotators to Bayley on Bills, 587, say, 
viz: that the question must still be considered an open one in that court. These 
gentlemen are Willard Phillipps, the distinguished author of the great treatise on 
Insurance, and Judge Sewall, of Massachusetts. 

When the brevity and paucity of the two decisions on a point of so much im- 
portance affecting a rule of evidence, with reference to no authority but an over- 
ruled case, in the midst, too, of so many well considered and elaborately learned 
investigations of the question to which these decisions stand opposed, with no 
notice taken of the Jearning on the subject—I say, when these considerations are 
weighed, who can fail to arrive at the conclusion that the Supreme Court rested 
the case on the other and undoubted points of the case, without giving to this 

articular one the consideration and examination which it would have received 
had the case stood alone on that point? And surely such decisions can never pre- 
vail against the accumulated weight of authority the other way. 

But the Supreme Court have reiterated the dictum in 11 Peters and 12 Peters. 
It is still but a dictum, for in neither of those cases did the true question arise. 
The instruments in these cases were not negotiable instruments, and the court 
simply allude to its former decisions with the qualification that it was confined to 


negotiable instruments. 

In the case of 11 Peters, the court trace the principle in England from Walton 
and Shelly to its explosion in Jordaine and Lashbrooke, which they admit is still 
followed in England. Yet, in the case in 6 Peters, in which they decided the 
point, they affirm Walton and Shelly to be still law, without noticing Jordaine and 
Lashbrooke. If anything were wanting to show the superficial character of that 
decision, we have it here. 

The truth is, the question has never been well considered by that court. They 
gave to it but little reflection and examination in the two first cases, because they 
had undoubted points to rest on; and in the last they have only referred to the 
decision as having been made, because the point did not apply to these last cases. 

In these last cases the Supreme Court itself rejects toacertain extent Walton and 
Shelly, which extended the rule to all instruments, and followed Bent and Baker, 
in 3 I'm. Rep., which limited it to negotiable instruments. And thus that court 
repudiated the foundation on which Lord Mansfield had placed it, viz: Nemo al- 
legans suam turpitudinem audiendus est ; and adopted the more sensible rule of 
the policy of the law in protecting an innocent holder of a negotiable paper. 
The qualification necessarily produces this result, since the maxim of the civil 
law applies to every species of instruments. 

Ido not doubt, when that court shall be called on again directly to decide the 
point, as the entire or alone ground of the case, the rule will undergo further 
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modification and be expressly restricted to innocent parties, holders, and finally 
exploded as it has been in New York, Massachusetts and Connecticut, overruling 
their own former adjudications. 

This is the tendency of jurisprudence throughout the world, where the common 
law is known. 

But as the restriction of the rule by the Supreme Court, in 11 Peters, to nego- 
tiable securities, and consequently the rejection of the civil law maxim as its basis, 
becomes all important to the argument I am about to raise, I ask the particular 
attention of the court to what the Supreme Court say at page 95, 11 Peters: 

«‘ The principle settled by the court, goes to the exclusion of such evidence only 
in regard to negotiable instruments upon the ground of the currency given to them 
by the name of the witness called to impeach their validity.” 

In other words, you have certified to the validity of this paper by putting your 
name on it; an innocent holder has trusted to that assurance, and you shall not 
impeach it. 

Or in the yet clearer language of the court, in 18 Johns., 167; the reason and 
policy of the rule is to protect bona fide holders of negotiable paper, honestly re- 
ceived in course of business. 

This is the obvious qualification of the rule by the Supreme Court in 11 Peters. 


But as my learned opponent has, to my surprise, referred, as he says, to the de- 
cisions of the Supreme Court, not to establish the rule in Walton and Shelly, but 
to show that that court put it on the civil law maxim or ground, let me apply a 
test for the purpose of ascertaining beyond controversy, upon what ground that 
court does put the rule. The civil law applied the maxim nemo allegans, §c., to 
all instruments ; Walton and Shelly does the same; but the Supreme Court ex- 
pressly limit it to negotzable instruments. Now, the inquiry is, why this limita- 
tion? As between the original parties, there is no reason why the rule should not 
be as applicable to a bond as a note, or bill of exchange; but as notes and bills of 
exchange are commercial papers made to circulate and pass in business from hold- 
er to holder, the limitation of the rule, and confining its application alone to such 
instruments, indisputably proves that its object was the protection of bona fide 
holders for valuable consideration, without notice. The very restriction, therefore, 
put on the rule by the Supreme Court, necessarily involves as its basis the policy 
of the law in protecting innocent holders; and as certainly rejects the more en- 
larged foundation of the civil law, and on which Lord Mansfield had put it. 

| presume, therefore, whatever the language of the Supreme Court may have 
been, there can be no mistaking their meaning when they say they exclude ‘such 
evidence only in regard to negotiable instruments,” &c. 

The corollary deduced from the limitation is as irresistible as the language is 
plain and certain in which that limitation is couched. 

I have been thus particular on this point, because, if we have arrived at a sensi- 
ble and true understanding of the rule as adopted by the Supreme Court, and the 
American courts generally, where the rule has, or now obtains, then we present 
the following argument, which we think ought to be conclusive of the question 
in the courts of Georgia. 

Our argument is, that under the laws of Georgia, the rights of third parties, in- 
nocent bona fide holders, cannot be involved in this question, nor in the slightest 
degree affected by its decision. 

That proposition being established, the prop which supports the rule according 
to the American cases, will have been removed from beneath it—and cessante ra- 
trone, cessat et ipsa lex. 

[t will, of course, be perceived that our argument is confined to the application 
of the rule to the case at bar,—to a case in which the defence is usury, and the 


witness offered to prove usury. 
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Our proposition is, that under the Usury Act of Georgia, of 1822, (Prin. Dig. 
295,) the innocent bona fide holder of a bill or note may recover the whole amount 
of the face of the paper, principal and interest, although usury may have infused 
itself into the veins of the contract, provided the holder did not know of it when 
he took the bill. 

The Act of our Legislature declares that the usurious contract shall not be void, 
and contents itself with denouncing, as a penalty upon the usurer, the forfeiture 
of the interest. It is upon the guilty party, and him alone, that this penalty falls. 

To make this plain, I proceed to illustrate the argument. 

By the English statute, and by those of many of the States, the usurious con- 
tract is declared to be null and void. When the question came up in England, 
whether an innocent holder could recover on such a contract, the judges struggled 
to relieve him, but they declared that the words of the statute were too strong, 
—the contract being declared vord, there was nothing for him to recover on.—See 
Lowe vs. Waller, Doug. 736. Lord Mansfield said he was constrained to the de- 
cision by Bowyer vs. Brampton, 2 Strange, 1155,0n the gaming statute. 

This decision in England was followed by the statute 58, George III., which 
declared that no bill or note, or contract usurious, shall be void in the hands of an 
innocent holder for valuable consideration without notice of the usury. 


In the mean time the Judges availed themselves, in behalf of innocent parties, of 
every ground by which they could escape the mandate of the former statute. Thus 
in Ellis vs. Warnes, Cro. Jac. 32, (which I have,) they decided that a security 
given by the borrower toa person not privy to the usurious agreement, and to 
whom the lender is zndebted in so much money, shall not be avoided by the usury. 


So, in Cro, Eliz. 642, where a surety joins in a security, and a counter security 
is given by the principal, such counter security is good, notwithstanding the for- 
mer security was usurious. 


So, if a security tainted with usury be given up in the hands of a third party, 
for valuable consideration, without notice, and a new security taken, the latter is 
good.—8 7m. Rep. 390. 


So, if a bill or note usurious be endorsed for a valuable consideration to one igno- 
rant of the usury, it is good between the endorsee and endorser, although 
void between the endorsee and drawer, or maker—because the endorsement is a 
new contract.—1 Salk. 125, 133, 344; Ord on Usury, 108-9. 

These authorities will suffice to show how the courts in England struggled for 
innocent parties, before the 58, George III., and against the strong language oi 
the prior statutes, declaring the contract vod. 

In New York, before the revised statutes, the contract for usury was void, with 
no saving to innocent holders. Yet Chancellor Kent, (in 10 John. Rep. 197-8,) 
reviewing the course of the English cases, protected an innocent purchaser at pub- 
lic sale, under an usurious mortgage. 

In Virginia, the usurious contract is also void. Yet Chief Justice Marshall 
held, that where an agent borrowed money from his principal, in that State, at 
usurious interest, he would not let the agent benefit, and decreed payment of prin- 
cipal and lawful interest.—1 Brock. Rep. 115; Short vs. Skipwith. 

But we are not without direct authority on this point.—See Bailey on Bills, 573, 
574 ; Gould vs. Armstrong, 2 Hall, 266; Vailet vs. Parker, 6 Wend. 615; 3 Cains, 
279 ; City Bank, New York, vs. Barnard; 1 Hill, 70; Chitty on Bills, 81, 82, 
old Ed. 

See particularly the case in 6 Wend. opinion of the court at pages 619, 620. 

In New Hampshire, the maker of a note cannot set up usury in anaction by a 
bona fide holder, the statute of 1791 not declaring the contract void, but prohibit- 
ing usurious interest—2 N. Hamp. Rep. 410. 

This is so analogous to our statute as to point infallibly to cts proper construc- 
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tion on this point. It may be asked, whence the decisions in Massachusetts, 
South Carolina and New York, against innocent holders ? 

My reply is, that when those decisions were made, in each of those States, the 
statute rendered the contract void. Now, the law of Massachusetts and 
South Carolina does not render the contract void. The South Carolina act 
is a transcript of ours. And in New York, by the revised statutes, usury 
is no defence ona bill or note in the hands of a bona fide holder for valuable con- 
sideration, 

Now, if the court please, will it contemplate the course of decisions in the fore- 
going States, on the very question at bar, since the above change in their statutes ? 


They have overruled all their earlier decisions, and the witness is admitted in 
each oi them. [do not say that they have expressly put the change on this ground; 
but when the innocent party was protected, the reason of the rule having ceased, 
and the testimony operating only against the guilty, the rule was immediately 
modified, and it was declared an abuse of the rule to apply it to the protection of 
the guilty. 

But let us pursue this illustration a little further. 


By the Act of 1842, Pamphlet 168, where the asurer brings his action, he may 
be required to state by affidavit, and be examined as a witness, to the truth of the 
plea of usury; and if he refuses, the defendant may do the same. 

If Winkler, the guilty party, and plaintiff in this action, had sued Thompson, 
he could have been made to testify, and if he refused, Thompson could have been 
a witness in his own case. 

Yet you will so harshly apply a law, rejected in England, never adopted by the 
Legislature of Georgia, repudiated by all the judges in 1832, rejected now by three- 
fourths of the States, and expressly limited in favor of innocent parties by the 
Supreme Court, by the limitations they put upon it—I say you will apply this law 
so harshly as to deny to an innocent endorser, defendant in an action, the benefit of 
testimony which, under the Statute, the maker could give, or force to be given, in 
his own case. 

Massachusetts has adopted recently a similar Statute with our own on this sub- 
ject. Everywhere, in England, in these States, by local legislation and State judi- 
cial decisions, the tendency of the law is onward in its progress to the detection of 
fraud in this particular. 

Will this court throw itself back upon Walton and Shelly, and by an unquali- 
fied application of its rule obstruct this progressive movement in Georgia ? 

How different is the position of this court from that occupied by Lord Mansfield 
in the time of Walton and Shelly. Then England had just emerged, in her indus- 
trial pursuits, from the tillage of the ground to the commerce of the world; her path 
was on ocean deep—she stretched her arms, Briareus like, to grasp within her em- 
brace the four quarters of the globe. 

Her great Chief Justice felt the change, and he sought to engraft upon the com- 
mon law those principles of the civil law adapted to her new position. He was 
happy in much that he did—he erred in some. The cooler judgment of his suc- 
cessors pruned the exuberances of his fertile genius, and, among others, speedily 
lopped off this famous branch, this exception to the established Law of Evidence, 
and again enabled the Judiciary of the country to repose on its ancient, sure and 
well-defined rule. 

But what is your Honors’ position, and why should you innovate? Surely the 
rule of evidence which satisfies the commercial demands of England may suffice 
the wants of America; especially when that rule has become hoary and venerable 
by time and experience. 

How different, too, your position from the Supreme Court, U.S. They have 
attempted to introduce principles of the civil law : it is becoming a favorite with 
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that court. They have no positive inhibitions. But your Honors are bound to 
the common law, by our adopting Statute, so firmly that you cannot sever the ties 
without doing violence to the Statute Book on whose page it is written: “ The 
common law of England, as it existed in 1776, shall be the law of this State,” &c, 

True, there is one exception—a proviso as to its applicability to our institutions, 
But I submit, what is there in the ancient rule of the common law on this subject 
inapt to the genius and institutions of our country ? 

Will not Liberty repose as securely enthroned, whether the credibility of a wit- 
ness be weighed by a jury or his competency be decided by the court? Indeed the 
former is more of kindred with our institutions than the latter; and by her recent 
Statute monarchical England has yielded more obeisance to popular sensibility on 
this subject than republican America. Where did Phillipps and Sewall obtain their 
information, in 1836, when they published their edition of Bayley on Bills, that this 
question was still an open one in the Supreme Court, U.S.? They are citizens of 
Boston, and were neighbors of the late learned Judge Story. 

And if your Honors will appreciate his views of the decisions of the Supreme 
Court, and of this point, turn to his own decision in the Circuit Court, where he 
admitted a grantor to a deed, if not otherwise interested, to be competent to prove 
fraud in the deed, and where he says, ‘ J understand tt to be settled in many States, 
contrary to the doctrine now established in England, that a party to a negotiable note 
or bill shall not show it originally void.” This was in 1835. ‘The case in 6 Peters 
was in January, 1832. Yet the judge says he understands it is settled in many 
States—not an allusion to the Supreme Court, nor to the question as being settled 
there, but to that court he was amenable, and to it he would have referred if he had 
regarded the question as settled there. The judge goes on further to say that the 
principle has not been applied even to all negotiable instruments.—See 2 Sumner, 
235. 

If we must have Walton and Shelly, let us not take the imperial edict in its to- 
tality, but let it be modified by the lights of experience, by the dictates of reason, 
by the policy of protecting the innocent. Let it not come to us a cloak and cover 
and disguise for fraud ; let it not, in the name of honesty, become the shield of the 
guilty, and the executioner of truth and justice. 

Our Statute of 1842 comes like a ministering angel to the relief of the necessitous 
and oppressed ; but this heartless rule screens the guilty, and mocks at the dis- 
tressed. 

If Winkler had sued Thompson, the latter could have been his own witness, 
under the Statute; but with the subtle cunning of fraud he pounces upon the in- 
nocent victim, who, knowing nothing of the facts of the usury himself, cannot be 
his own witness. He calls in vain, under the Statute, upon his pursuer, who re- 
fuses to answer; and this miserable rule of Jaw closes the mouth of the only wit- 
ness on earth who can speak to the truth, although that witness has in the case no 
interest to disqualify. 


My attention is directed by the argument of the opposing counsel to the remark 
of Mr. Greenleaf, ina note to his valuable treatise on evidence, that each of the 
decisions against Walton and Shelly was made long before that rule was recog- 
nized by the Supreme Court, except the one in New Jersey. 

That is not precisely so. The decision in 6 Peters was made in 1832. In the 
same year, but subsequently, Slack and Moss, in Georgia, was decided. 

The case in 12 Pickering was decided in the following year, 1833. And several 
of the other cases preceded but a short time. If the note of Mr. Greenleaf be 
thought to indicate the inclination of his mind, he stands alone among the elemen- 
tary writers; and Phillipps and Sewall, and Cowen and Hill, in the notes to Bay- 
ley and to Phillipps on Ev. manifest a much stronger leaning the other way. 


With these remarks upon the rule of exclusion, its modification, and the pro- 
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priety of its application to the case at bar under our statutes of usury, [ submit 
that question. 

_Tam now met by an argument from my learned opponent, which demands no- 
tice rather because of the imposing aspect imparted to it by the mode of its state- 
ment, than because of any intrinsic force it possesses. 

That argument is, that as the note or bill imports a valuable consideration, there 
must be aliunde proof to show that the note was not transferred for valuable con- 
sideration, before the maker could be admitted to state the facts connected with its 
negotiation. 

We offer the witness to prove the circumstances under which the note was ne- 
gotiated, the only witness in the world who has knowledge of the facts, but the 
argument asks us to prove those very facts by some other witness or testimony, 
before we shal] introduce this witness ; and the reason assigned is, that the witness 
is incompetent, and cannot restore his own competency. 

But is it not perceived that this is the very question in controversy, to wit, the 
competency of the witness? Is not this a begging of the question? the petitio 
principut of the logician? It is arguing ina circle. My learned She was 
not insensible to the difficulty of the argument, and attempts to reliev@himself by 
seeking refuge under the case of Walton and Shelly. 

He assumes that Walton and Shelly is law, that it is applicable to the particular 
case at bar, and applicable to it under the Georgia Statutes of Usury. All this 


must be conceded, or his argument is worth nothing. But all this is disputed be- 
tween us—this involves the whole controversy. In pursuing his argument, the 
intelligence and candor of the counsel! forced him to the admission, that the whole 
argument rested upon the fact that the rule in Walton and Shelly prevailed; and 
the cases he cites from Pennsylvania furnish the argument, because in that State 
the rule in Walton and Shelly is recognized. 

My whole preceding argument, therefore, has been an answer to this reasoning 


of my adversary. Reject the rule in W. and S., modify and shake it, demonstrate 
its inapplicability to the case at bar—and what becomes of the counsel’s argu- 
ment ? 

The superstructure must fall when the foundation is removed. This argument, 
then, however specious, is fallacious ; and only remits us back to the very inqui- 
ries we have been all along pursuing. 

The general principle, therefore, cited from the elementary works, upon the 
means of restoring competency, are wholly inapplicable to the present question. 


if, then, we have relieved ourselves from the operation of the rule in Walton and 

Shelly upon any of the arguments advanced, or grounds assumed, the remaining 
question is, whether the witness be competent on the ground of interest, under 
the ancient rule of the common law? 
_ And upon this subject, we remark, that the true test of disqualifying interest 
is, whether the witness will gain or lose by the direct legal operation and effect of 
the judgment ; or, whether the record will be legal evidence for or against him in 
some other action. 

It cannot be, and is not pretended, that the record in this case can be used either 
for or against the witness in any other suit. 

If the interest of the witness is balanced, he is competent. 

Without going through the numerous cases and examples illustrative of this 
proposition, let us look at once to the cases of parties to bills and notes, and in 
general their interest will be found equally balanced, and the witness admissible.— 
Greenleaf, 445. 

And let us further take, as among parties to notes, the precise case at bar, of 
an action by endorsee vs. endorser, and maker offered as witness. In such case, 
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he is considered a good witness, as the books tell us, because, if the plaintiff pre- 
vail, the witness will be liable to pay the note to the defendant, and if the defend- 
ant prevail, the witness will be liable to the same extent to the plaintiff —See 
Greenleaf, 446; 1 Phil. Ev., 67; Note by Cowen, 117, 118, page 130, 131, 132; 
Bayley on Bills, 593; 16 John. Rep., 70; 3 Wend., 415; 10 Wend., 93 ; 15 John. 
Rep., 270; 3 Martin, 657; 4 ib., 539, 540; 2 vol. of Cowen’s Notes to Phil., mark- 
ed 3 vol. of the set, Note ; 118 page of the Supplement, 1545, 1548, where all the 
cases are collected ; Chitty on Bills, 7 ed. 413; 3 Conn. Rep., 101; 6 Har. § 
John., 172, 178. 


To this general rule, undoubted in the English courts, stated by all the element- 
ary writers, and supported by a series of American cases, there is only one oppos- 
img case in Massachusetts that I have fallen upon, and one exception to the rule. 
The opposing case has been virtually overruled in Massachusetts, not upon the 
precise question, but because the later decisions have greatly relaxed the rule, as 
to competency of parties to notes, even where the action is by the holder vs. 
maker or acceptor, by allowing the drawer or any endorser to be a competent wit- 
ness; thus going beyond the decisions in New York and other States.— See 11 
Pick., 417; 6 Greenleaf, 390, 394; 14 Pick., 44, 47, 48. 

The exception to the rule is, that where the note was endorsed for the accommo- 
dation of the maker, the latter cannot testify between endorsee and endorser. This 
exception is maintained in some of the cases—and the reason assigned for it is, be- 
cause the maker would be liable to the endorser in case of judgment against him 
for the costs in that suit. 


Our case would fall within that exception, if it were not relieved, as it is re- 
lieved, by two decisive considerations. 

1. The first is, that a release for the costs was filed in the cases in the court 
below, and marked by the clerk of that court as filed, of a date anterior to the 
verdict and appeal. They have remained since with the papers, and constitute a 
= the documents in the cause in court. Of this fact the witness had been 
notified. 


If the particular attention of the court was not called to these releases when 
the witness was offered and rejected, it was because the court put the rejection on 
the rule in Walton and Shelly, to which the release could not have been benefi- 
cially applied. 

2. But the second and unanswerable answer is, that as by our statute the 
usurious contract is not void even against the usurer, the plaintiff must have re- 
covered the principal of the debt, and the same costs would have followed, whether 
the usury was proved or not. 

So that as the witness’s testimony could in no wise have affected his liability 
for costs, or increased or diminished the amount of that liability, it inevitably re- 
sults that the witness had no interest in the question of costs. 


Summary of the Foregoing Argument. 


1. That the rule in Walton and Shelly is an exception to the rule of evidence 
of the common law. 

2. That in England, where it was introduced, it was speedily abandoned. 

3. That the weight of authority in the courts of the States of America, is over- 
whelmingly against the rule. 

4. That where it has been, and is still recognized, in the State courts, it has 
been so qualified as to apply only to negotiable paper, and in behalf of bona fide 
holders without notice. 

5. That the decisions in the Supreme Court U. S., are very superficial on this 
point, and obviously not well considered, with reference to the learning on the 
subject, with which the State court adjudications abound. 
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6. That the Supreme Court, by limiting the rule to negotiable paper have re- 
jected the civil law maxim of nemo suam, §c., and placed the rule upon the more 
sensible basis of the policy of the law to protect innocent holders in course of 
trade. 


7. That upon every principle of accurate reasoning, this consequence follows ; 
the limitation of the rule to negotiable paper. 

8. That however the Supreme Court may feel at liberty to trench upon the 
common law, the couris of Georgia are bound by our adopting statute, which also 
declares that the common law as adopted shall not be changed but by the 
Legislature. 

9. That under our statutes of usury, the innocent holder cannot be affected, 
although the usury be proved, because the statute makes the contract valid, and 
punishes the usurer by abating the interest. 

10. That by our statute of 1842, the maker as against the usurer, might be a 
witness in hisown case—and that the adoption, construction and application of a 
rule of law, which would place an innocent endorser in a worse situation, would 
be alike perversive of all rules of interpretation, and of the legislative mind. 

11. That the argument of opposing counsel, which requires aliwnde proof of 
the tacts of the negotiation, before witness can be heard, is wholly fallacious. 
That it begs the question and assumes the whole controversy. 

12. That the interest of parties to bills and notes is generally balanced; that 
whatever diversity exists as to the testimony of the endorser, the rule is well set- 
tled that the maker is a good witness in an action between the endorsee and 
endorser. 


13. That the question of costs cannot arise in this case. 


It is objected that the note given in evidence varies from the special plea. But 
itis submitted that there is no variance between the evidence and the first special 
plea. And it is further maintained, that that plea is sufficient to meet the requisi- 
tions of our statute. 

In England, the defence of usury may be given in evidence under the general 
issue, In assumpsit or debt on simple contract.—1 Stra. 498; 1 Saund, 295, b. n. 
When it is specially pleaded, the usurious contract must be set forth particularly, 
according to the facts.—3 Chitt. plead., 909 ; 2M. & S.,377; 3 Tm. Rep., 538. 

But if this is not done, and it is plead generally, it can only be taken advantage 
of upon demurrer.—2 M. § S., 377; 1 Campb., 166. And for the reason, that if the 
plaintiff pleads over, the court can only try the issue made. 

We maintain, however, that the first special plea does sufficiently set forth the 
usurious contract ; and is a compliance not only with the requisitions of our 
Statute as to pleading, but with the stricter rules of English pleading on this 
subject. 

It is objected, that the interest paid by the maker may be recovered back in an 
action by him or his assignee. 

And this is true, if it were not already allowed him by the verdict in this 
case. If he has had the benefit of this payment, then he is not entitled to recover 
ita second time. Scudder as the endorser of Thompson, is only liable upon 
Thompson’s failure to pay. But if Thompson has paid on this note an amount of 
money, Scudder is entitled to have the benefit of the credit ; and as the law allows 
no interest, it is rightly and properly a credit upon the principal of the note. 


All which is very respectfully submitted. 


Roserrt M. Cuarrton in reply. 


1. We say, that Joseph R. Thompson was an incompetent witness to prove the 
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fact that the note offered in evidence was tainted with usury when he passed it to 
the plaintiff—because, 

Ist. A party to a negotiable note cannot be admitted to invalidate it, or to show 
that it was infected when it passed out of his hands— Walton vs. Shelly, 1. Term 
Rep., 296 ; Chandler vs. Morton, 5 Greenleaf’s Rep., 374; Coleman vs. Wise, 2 
John. Rep., 165; Winton vs. Saidler, 3 John. Cas., 185; Mann vs. Swan, 14 
John Rep., 270; Manning vs. Wheatland, 10 Mass. Rep, 506; Bank of U.S. 
vs. Dunn, 6 Peters’ Rep., 56; Bank of Metropolis vs. Jones, 8 Peters’ Rep., 12: 
Henderson vs. Anderson, 3 Howard's Rep., 73; Griffith vs. Redford, 1 Raule, 
197; Emerick vs. Harley, 2 Wharton’s Rep., 51; Davenport vs. Freeman, 3 Watts 
and Sergeant, 557; Gest vs. Espy, 2 Watt's Rep., 267; 1 Greenleaf’s Evidence, 
sec. 382 to 385, and notes. 

The principle stated in the case of Walton vs. Shelly, is not a new principle, 
established by Lord Manstield then for the first time. The counsel opposed in 
that case admitted that it was a well established principle, and the court express- 
ly put it on that ground. Our Statute of 1784, therefore, incorporated the princi- 
ple. It is the case of Jordaine vs. Lashbrooke that is liable to the bar of that 
statute. 

2d. We say, that the principle upon which the case of Walton vs. Shelly pro- 
ceeded, was, that “nemo allegans suam turpitudinem, audiendus est.” No one, 
therefore, can be permitted to show by /is testimony, that the negotiable paper he 
has parted with was tainted or infected by usury, or other illegal consideration, 
— time he parted with it.—Walton vs. Shelly, 1 Term. Rep., 296; 8 Peters’ 

ep., 12. 

ase this being the foundation of the rule, it will be evident that the distinction 
which some of the cases seek to draw, that the rule is only applicable when the 
note is in the hands of an innocent endorsee, is not a sound one; that might have 
been an additional inducement; but the true rule that excludes the witness is, that 
he shall not be heard to defeat or deny his own act. An analogous principle is 
recognized in the common Jaw, which estops a party from denying a statement 
made in a deed, or in other solemn manner; and the rule in Walton vs. Shelly 
incorporates the essence of this rule of estoppel, and applies it to a witness who, 
though not a party to the suf, was a party to the transaction which his testimony 
1s sought to zmpeach. The rule of the common law as to estoppel is even more 
Stringent than the rule in Walton and Shelly, because it prohibits a party toa 
deed or other act, from proving anything to the contrary by any witnesses, The 
rule in Walton vs. Shelly only prohibits such proof coming from the oath of the 
person who actually committed the act. The principle excludes the witness, and 
so do the well-established cases, even where the party suing is alleged not to be 
be an innocent endorsee. 

In the case of the Bank U. S. vs. Dunn, 6 Peters’ Rep., the holder, (according 
to the testimony of O. Carr, the witness,) not only knew of the fraud, but orgi- 
nated it; and yet, in that case, the testimony was excluded.—6 Peters, 56. 

So, in the case of Coleman vs. Wise, 2 John. Rep. 165, the real plaintiff had 
knowledge of the usury, and the distinct point was determined in Mann vs. Swan, 
John. Rep. 270. 

And see Henderson vs. Anderson, 3 Howard’s Rep. See particularly pp. 75, 
78. 

You cannot limit the rule to innocent endorsees, without changing the very 
principle upon which the rule is expressly based. 

Nor can it make any difference, that the witness was the person for whose ac- 
commodation the note was made. That strengthens and confirms the principle, 
because when he transferred it, the note for the first time had a legal existence.— 
Hartford Bank vs. Barry, 17 Mass. Rep. 94, 

The very case in 12 Pickering, 565, (Van Schaack vs. Stafford,) which will be 
strongly relied on by our adversary, admits that it was not really a note, until it 
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was discounted. With the act of Thompson, therefore, in passing it to Winkler, 
this note began its legal existence. 

3d. But suppose we admit the qualification of the rule, and concede that it is 
applicable only when it would affect the innocent endorsee ; still, it was improper 
to admit the testimony of Joseph R. Thompson at the time that it was admitted, 
and to testify to that fact. 

Your Honors will remember, that when the witness was admitted to testify, 
there was not the slightest evidence that the plaintiff was not an innocent endor- 
see. The only evidence then before the court below, was a negotiable promis- 
sory note free from any suspicion on its face. Such a note is prima facie evidence 
of value and legal consideration, and imports it until the contrary is shown.—Bay- 
ley on Bills, 2d Amer. ed. p. 492 ; Chitty, Senr. on Bills, 8, Amer. ed. p. 79. 

The general principle of evidence is this: That when a witness has testified to 
facts, which render him incompetent, or, in other words, where his incompetency 
has been made out alone by his own testimony, he may by his own testimony 
restore his competency: but where his incompetency appears aliunde, the witness 
cannot be admitted, either on the voir dire, or in chief, to remove it.—Greenleaf’s 
Evidence, Sec. 423; 2 Cowen Phillipps on Evidence, p. 260, Note 256; Roscoe on 
Civil Evidence, p. 80. 

Or, to state the rule in the language of the court, in Griffith vs. Redford, (1 
Rawle’s Rep. 197,) «* A witness cannot make way for his testimony in chief, by 
taking his case out of a rule which, prima facie, iurnishes a valid objection to it.” 

Now, suppose we take the modification of the rule, as claimed by our adversary, 
that the principle, in Walton vs. Shelly, can only be applied where the transfer 
has been made to a bona fide holder for valuable consideration, still, as this paper, 
upon its face, and upon the presumption of law, (which always imports a valuable 
and bona fide consideration to a note, until the contrary is shown,) has been so 
transferred for a valuable consideration, and as Joseph R. Thompson, so long as 
that state of facts remained uncontradicted, was inadmissible, he was not admissible 
to disprove that state of facts, so as to make way for his testimony in chief. 

It would be inconsistent with sound reason to say, that unless a state of facts 
proved alzunde, be disproved, a man shall not be a witness, and yet admit him to 
prove the very facts that will render him competent. The state of facts rendering 
him incompetent, having been proved aliunde, the facts that will restore his com- 
petency must also be proved aliunde.—Mann vs. Swan, 14 ; John. Rep. 270; 
Griffith vs. Redford, 1 Rawle, 197. 

The note in this case, therefore, being prima facie evidence of good considera- 
tion, and of being in the hands of an znnocent endorsee—and the principle of Wal- 
io vs. Shelly excluding the witness, (even with the modification of the rule,) 
whilst such note was in the hands of an innocent endorsee— Thompson was in- 
competent to testify at the t2me he was admitted, and for the purposes for which he 
was admitted. 

But now, supposing that Thompson was admitted properly, and waiving, 
for the sake of argument, the rule that we think excluded him, did his testimony 
prove the facts stated in the plea? It is perfectly clear that it did not. 

The second plea (under which the court below admitted the testimony to the 
jury) states that the consideration of this note was the usurious interest on the 
loan alleged therein, ‘the principal having been paid by the said Joseph R. to the 
plaintiff” 

The principle of law is, that a plea of usury must precisely set forth the usuri- 
ous contract.—1 Saunder’s Rep. 295, a. note; Smith vs. Brush, 8 John Rep. 66; 
Tate vs. Wellings, 3 Term Rep. 538. 

I am perfectly aware that these cases were in debt, and that until the recent 
rule of Hilary Term 4, William 4, a distinction was taken between debt and as- 
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sumpsit, and that, in the latter action, the usury might be given in evidence under 
the general issue. 

But that proceeded upon the unscientific and barbarous principle, (if it can be 
called one,) that in asswmpsit, whatever disproved an existing debt, at the time of 
action brought, might be given in evidence under the general issue.--See Gould's 
Pleading, Chap. vi. Sec. 44 to 51. 

This principle, however, has not prevailed in Georgia since the year 1799 — 
Prin. Dig. p. 421, Sec. 9; Longstreet vs. Reeside § Fuller, Decisions Superior 
Courts of Georgia, 1st Part, p. 39, 42. 

And the good sense of the English Judges has abolished it—See 1 Chitty’s 
Pleadings, (9th American edition,) 515 (a) 517 note (h). 

The principle which allowed usury to be given in evidence under the general 
issue in ussumpsit having been abolished, usury must be pleaded, and cannot be 
given in evidence under the general issue; and thus, the distinction being broken 
down between debt and asswmpsit in this regard, the rule that requires all the par- 
ticulars of the usurious contract to be precisely set forth, is as applicable to such 
plea in asswmpsit, as well as in debt. 

The usurious contract must not only be correctly set forth, but it must be fully, 
and fairly, and distinctly set forth— Hull vs. Montague, 2 Maule and Selwyn, 377. 


(In Georgia we have no demurrer at common law—the objection must be taken 
by objecting to the evidence offered under it.) 

And this is in obedience to the rule of pleading that « in general, what is alleged 
in pleading must be alleged with certainty.’—Slephens on Pleading, 3d Amer. 
Edit., p. 333, also page 337 top page. 

And in Georgia, the statute of 1799 requires this fullness.— Prince 421; Sec., 9. 


And it is more especially necessary that it should be full and correct here, where 
no special pleading is allowed—where the parties are compelled to go to trial 
upon petition and plea, and the real point cannot be brought down by replication 
and rejoinder, &c. 

Now this plea is a mere general one of usury, without stating the time when, 
the amount loaned, or the manner in which it was loaned. It is liable, and with 
more force, to the objection taken in Hill vs. Montague. 


And it is liable to the further objection, that it does not correctly set forth the 
consideration for the note sued on, but declares, « that the consideration of this 
note is the usurious interest on the said loan, the principal having been paid by 
the said Joseph R. Thompson, to the plaintiff’—a fact wholly disproved by the 
testimony of said Joseph R. Thompson, the payments having been made on ac- 
count of the znterest exclusively, and the note in suit being expressly given for the 
principal alone. Even admitting that the payments made for interest were, by 
legal operation, to be applied to the principal, (a point which we will hereafter 
controvert,) still the plea is not true; for a large part of the principal confessedly 
remains due, and is so found by the jury. 

For these reasons of variance between the allegata and probata, the testimony 
should have been excluded from the jury. 

3. Another ground of objection remains. The witness proved that when plain- 
tiff first loaned the money to him upon discount of the original note, he paid wit- 
ness the amount, less the usurious interest. In all the subsequent renewals, wit- 
ness paid the usurious interest in cash. ' 

1. These were voluntary payments, and as such they could not be recovered 
back.—Archbold’s Nisi Prius, 49 ; Law Library, 197, also 203. 

There is no forfeiture for taking more than 8 per cent. The law does not make 
the contract void, it says it shall not be void, but it will not allow you to recover, 
by legal process, any more. It gives you no remedy to recover more. But if you 
can get it without legal process, if it be paid voluntarily, it cannot be recovered 
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back from you.—Prin. Dig. 295. And however this may be asto the illegal excess, 
yet all the authorities say that the legal interest, voluntarily paid, cannot be recov- 
ered back. Indeed, the excess cannot be recovered without offering to pay the 
principal and legal interest. 

2. If they could be recovered back, it could only be by Thompson, or his 
general assignee in bankruptcy, and not by the defendant Scudder, who had never 
paid them. The plaintiff could not be exposed to the danger of being sued by two 
persons in separate actions for the same cause of action. 

Besides, there was no privity of contract as to the money paid between plaintiff 
and defendant; and if there were, this is not an action brought to recover back 
the money paid. 

3. There was not the slightest testimony that any payment was ever made on 
account of the principal. All the payments were expressly made on account of 
the znterest. ‘The court below erred, therefore, in refusing to charge, as plaintiff’s 
counsel requested, and in leaving it to the jury to say how much of the principal 
had been paid. The court has no right to submit a hypothetical question toa 
jury, when there has not been the slightest evidence to the point—10 Wendell, 
461; 4 Wendell, 639; Graham on New Trials, p. 261 et seq. 

We submit, therefore, in conclusion :— 


ist. That a party to a negotiable note cannot be permitted to show that there 
was any invalidity when it passed out of his hands, and that, therefore, Joseph 
R. Thompson, the witness, was improperly admitted. 

2d. That if the rule above claimed be limited to cases where the note sued on 
is in the hands of an innocent endorsee, that the aliunde proof when Thompson 
was admitted raised the legal presumption that plaintiff was an innocent endorsee, 
and until that aliwnde proof was disproved, Thompson could not, upon legal prin- 
ciples, bea witness, and he could not be admitted a witness to disprove this alzunde 
proof, and therefore that he was improperly admitted to testify. 

3d. That if Thompson was a competent witness, yet that the facts stated by 
him did not coincide with the statements of the pleas of the usury; and that as 
the allegata and probata did not agree, the said testimony should not have been 
permitted to go to the jury. 

4th. That there was no evidence that any part of the princzpal of said note had 
been paid, and therefore under any circumstances, the plaintiff was entitled toa 
verdict therefor—and that the court below erred in refusing so to instruct the jury, 
and in leaving the question to them. 


By the Court—Nisszet Judge. 


Suit was brought in Chatham Superior Court, by Z. M. Winkler, the 
plaintiff in error, against Amos Scudder, an endorser upon a promissory 
note. The plea af usury was filed, and Joseph R. Thompson, the 
maker, was called to prove it, and his testimony admitted. The first 
assignment of error is ‘¢ That a party to a negotiable note cannot be per- 
mitted to show that there was any invalidity in it when it passed out of 
his hands, and that, therefore, Thompson was improperly admitted.” 

In England this question was settled before the statute of Victoria. 
Long before that act the rule as laid down by Lord Mansfield in Wal- 
ton and Shelly was repudiated, and the rule as settled in Jordaine and 
Lashbrooke, by Lord Kenyon ; acquiesced in by the people, the profes- 
sion and the courts. The history of this question in England is this : 
Lord Mansfield in Walton and Shelly in 1786, determined that a party to 
a negotiable security or instrument, could not be a witness to impeach its 
validity. This decision applied to a// instruments without qualification 
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or exception, and embraced all written contracts, deeds and wills, as well 
as negotiable securities. A few years afterwards in Bent and Baker, the 
rule received its first modification and was in that case limited by Lord 
Kenyon to negotiable paper. In 1798 in the ease of Jordaine and Lash- 
brooke, the cases of Walton and Shelly and Bent and Baker, were over- 
ruled, and the rule established by themexploded. Since that time there 
has been in England no controversy about the matter. Both at common 
law and by statute, a party whose name appears to any instrument, is 
held competent to impeach its validity. So much for the authority of the 
rule as recognized in England. Let us now look into the sufficiency of 
the reasons upon which it is founded. All great questions ought to be 
settled in consonance with reason as well as authority. Authority is con- 
trolling only so far as it is sustained by principle. No questions concern 
the rights of the people more directly and intimately, in the administration 
of justice, than questions of evidence. Inthe language of Lord Kenyon, 
‘Con the rules of evidence depend those facts which are introduced 
in every case and therefore it is of the utmost importance to preserve 
those rules.” Evidence is for the ascertainment of facts, and facts en- 
force or inhibit justice. 

In Walton and Shelly Lord Mansfield placed the exclusion of the wit- 
ness upon two grounds, to wit: public policy, and the maxim of the civil 
law, ‘nemo allegans suam turpitudinem andiendus est.” ‘+ But what 
strikes me, says this great lawyer, is the rule of law founded upon public 
policy, which I take to be this: that no party who has signed a paper, or 
deed, shall ever be permitted to give testimony to invalidate that instru- 
ment, which he has so signed, and there is a sound reason for it, because 
every man who is a party to an instrument gives a credit toit. It is of 
consequence to mankind that no person should hang out false colors to de- 
ceive them by first affixing his signature to a paper, and then afterwards 
giving ‘‘ testimony to invalidate it.” He illustrates his meaning by re- 
ferring to a gaming note in the hands of a bona fide purchaser, without no- 
tice, and to a note given for a usurious consideration, in the hands of a 
fair endorsee. ‘‘ The public policy,” which he had in his mind, was the 
commercial policy of Great Britain, and particularly in reference to ne- 
gotiable securities. This is manifest from the illustrations which he 
gives. Lord Mansfield is considered the father of the commercial law. 
And so magnificent a system is worthy its illustrious parentage. It re- 
quired just such a mind, original, bold, and elaborately cultivated, to en- 
graft upon the British common law those principles which now constitute 
the body of the law merchant. The condition of Great Britain in his 
day required the improvements in this regard, which he made. They 
were necessary to sustain her rapidly growing trade and various commer- 
cial pursuits. She was then throwing off the restraints of Federalism, 
and multiplying the industrial pursuits of her people. She was then, in 
fact, a great commercial State. Lord Mansfield felt the impulse of the 
age and sustained it, by a long series of wise decisions. He had a zeal 
for the commercial policy of England, which seems to have pushed him 
occasionally into extremes. And the decision now under review is an il- 
lustration of it. The rule wasimpolitic inthe judgment of British courts 
and lawyers, as is proven in its early repudiation. But admitting that 
public policy in England, at that day, made such a rule of evidence ne- 
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cessary, we deny that at this day, and in our country, it is necessary. 
If the rule established in Jordaine and Lashbrooke is sufficient for the com- 
mercial policy of England, it is of course sufficient for the commercial 
exigencies of Georgia. Although the mercantile interest here is great, 
our agricultural interests are paramount. Ours is an agricultural com- 
munity. Negotiable securities are here under the law regulating bills of 
exchange and promissory notes, as well as the great interests represented 
by them, sufficiently protected, without the aid of Lord Mansfield’s rule 
of exclusion. They do not need the encouragement which that rule af- 
fords, and, therefore, the reason for it, founded in public policy, does not 
seer at this day and in this country to apply. 

The exclusion of a party to a paper was designed to encourage com- 
merce by discouraging Fraud. We concede that it is of consequence to 
mankind that no person should hang out false colors to deceive them. He 
who negotiates a note for value, knowing it to be invalid, without disclosing 
the fact, is guilty of a fraud upon his endorsee and upon mankind, as 
well as an act of heinous immorality. This cannot be questioned. Yet 
it may be questioned whether his exclusion has the tendency to discour- 
age such fraudulent acts. Entrenched in legal forms, he is protected from 
that public censure and indignation to which his own revelation of the facts 
would inevitably expose him. Such immunity is not likely to discourage 
fraud. It conceals and disguises fraud, by withholding the only witness 
who can develope it. The rule too operates injuriously upon parties de- 
fendauts, who being entitled to certain defences by Jaw, are yet unable to 
avail themselves of them by the exclusion of the only witness who may 
be cognizant of the facts upon which they rest. The rule further en- 
ables the party plaintiff holding an instrument, to perpetrate a fraud, by 
getting the only witness knowing of its invalidity, to put his name upon 
it, and thus silence him forever. The argument founded upon the dis- 
couragement of fraud, is equally balanced to say the least of it. 

The objection founded on the maxim of the Roman Law, is not as we 
believe strong enough to exclude the witness—not so strong as to over- 
rule those considerations of right and policy, before urged in favor of his 
competency. The spirit of the maxim “nemo allegans, &c.,”? seems 
rather to apply to parties than to witnesses. No one who comes into 
court alleging his own immorality, and on that account claiming a bene- 
fit, ought to be heard. A witness who is brought there, and speaks for 
the benefit of others, stands upon different grounds. Objections of this 
sort, founded in the want of character, lie to the credibility rather than to 
the competency of witnesses. The courts of justice in England led the 
way for the sweeping statute of Victoria. They were in advance of the 
Legislature, and were fast verging to the ground finally taken by Parlia- 
ment. That is, to the admission of witnesses without regard to charac- 
ter; having the weight of their testimony to be judged of by the jury.— 
Greenleaf, 452-3, Note; 2 Starkie on Evid.,9, 10; 2 Hale P. C., 280; 
11 East 309 ; 5 M.& 8.244. In this country this waiver of all objections 
upon this ground to competency, would be safe. We might well trust 
almost any one to testify before the juries of our country. The modern 
practice is in accordance not only with the spirit of the age, but with the 
genius of our institutions. The maxim of the civil law, if it applies at 
all to the case before us, applies with greatly mitigated force. Here the 
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borrower of money, in behalf of his own endorser is called to testify, to 
sustain a plea of usury. Laws against usury are conservative of public 
morality, and he is called to support them. The immorality of the bor- 
rower, who pays or contracts to pay, illegal interest, is nothing like so 
great as that of the lender who receives it. He is not strictly “ in pari 
delicto.”” Particularly when we consider that our statute against usury is 
not penal, but inhibitory. 

Let us inquire now how this question stands in the United States. 
Here it is admitted, there has prevailed and in fact still prevails, much 
conflict of opinion and authority. The rule of Walton and Shelly seems 
at first to have been adopted in most of the States, and now prevails with 
modification in the Supreme Court. Several of those States, which first 
adopted the rule of exclusion, and among them the great commercial 
States of New York and Massachusetts, have gradually receded from it. 
And now, we have no hesitation in saying that the authority of the 
States is against that rule—whether considered in reference to numbers, 
the standing of the courts, or the learning of the judges. In Winton vs, 
Saidler, New York fully adopted the Walton and Shelly rule.-—3 Johns. 
Cas. 185; 14 Johns. Kep., 270. In 18 Johns. Rep., 167, the court 
takes the ground that “ the reason and policy of the rule was to protect 
bona fide holders. In Tuthill vs. Davis, 20 Johns. 287, the endorser in a 
suit against the maker, was admitted to prove that the note sued on was 
given in discharge of others, tainted with usury. And here Walton and 
Shelly was abandoned.— See also 5 Cowen, 23; Jbid., 153; 3 Wend., 
415. In Massachusetts the Walton and Shelly rule is confined to bona 
fide holders without notice. In the case of Fox et al. adms. vs. Whitney, 
16 Mass., 118, the action was brought by the administrator of the 
payee of a note against the administrator of the maker. The plea of 
usury was filed and the security on the note called to prove it and admit- 
ted. Parker, C. J. said: “The rule by which parties to notes are ex- 
cluded from being witnesses, to discredit the security to which they have 
given currency, does not apply to the cusv before us. Such witnesses 
are excluded upon the ground of policy, because in fact their testimony 
goes to contradict their own acts. It applies only to negotiable securi- 
ties.” The Chief Justice proceeds to say, that it is applicable only to in- 
nocent holders of negotiable securities. In Massachusetts, therefore, as 
between the original parties, the rule of admission obtains. It was so 
adjudged in the case last referred to in a state of facts precisely similar to 
the state of the facts in the case at bar. It may be remarked here that 
in very few, if any of the States, does the excluding rule apply in its 
original extent. Where it obtains at all, and to this extent it does obtainin 
many of the States, it is confined to negotiable paper in the hands of bona 
fide holders without notice. For the history of this question in Massa- 
chusetts, see 4 Muss. R. 162 ; 7 Lbid., 199 ; 11 Ibid., 375, 498 ; 16 Mass. 
118; 3 Pick. 184; 10 Mass. 560; 12 Pick. 565. 

The doctrine, as held in Jordaine and Lashbrooke is enforced in Virginia, 
3 Randolph, 316. In Connecticut, 1 Conn. 260. In South Carolina, 3 
McCord,71. In Tennessee, 2 Yerger,35. In Maryland, 3 H. and J. 172. 
In New Jersey, 2 Harrison, 192. In North Carolina, 3 Murphy, 151. 
In Alabama, 1 Stew. 199; 9 Porter, 226. In Kentucky, 3 Little, 221. 
The rule of Walton and Shelly limited to negotiable securities, in the 
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hands of bona tide holders without notice, is held in the Supreme Court 
of the — d States.—6 Peters, 51,57; 8 Peters, 12; 11 Peters, 86, 
94, 95; 2 Peters, 14y. In Massachusetts as before explained. In 
New ae shire , 2 N. Hamp. &., 212. In Maine, 4 Greenleaf, 191 ; 
Greenleaf, 374. In Pennsylvania, 6 Watts, 498; 8 Watts, 304. In 
Mississippi, Walk., 541. In Louisiana it is supposed that the rule is un- 
settled ; so in Vermont; so in Illinois; so in Ohio. 

The authority of Walton and Shelly was considered by the judges of 
our own State in the case of Slack vs. Moss, many years ago, at a time 
when the circuit benches were occupied by men whose integrity and 
learning have not been questioned ; and at the head of whom was the 
late eminent Judge Crawford. They rejected the authority of that case, 
and it is believed that the courts of Georgia have, very generally acqui- 
esced in their decision.—-Dudley, 161. 

The authority of the Supreme Court has been invoked in behalf of 
the plaintiff in error, with great strength of reasoning and eloquence. It 
is claimed that the Supreme Court is the highest and most authoritative 
tribunal known to our Union, and that its decisions form an elevated ral- 
lying point for the courts of the States. That with a view to uniformity 
and harmony, it is better for this court to conform to its decisions, than to 
abide by the authority of other courts, however imposing in their organi- 
zation, or distinguished by their learning. We promptly and cheerfully 
admit the commanding character of our great national tribunal—the 
ability of its judges and the desirableness of harmony between it and the 
State courts. One answer to these views is to our minds conclusive, and 
that is—the decisions of the Supreme Court are not the law of this 
court—-the common law as it stood in May, 1776, is. To this branch of 
the argument we shall again advert. Aside from this fact, the decisions 
of the Supreme Court upon this subject, come to us as naked adjudica- 
tions—without reasoning—without any attempt at a collating and bal- 
ancing of authorities. "They seem to be rather in character of dicta, 
than solemn judgments. ‘Their authority is that of the court, and not of 
argument or learning. 

The court, seems, in no instance, to have been desirous of settling this 
vexed que stion by authority or reason; but to have been content with the 
annunciation of its own opinion, the meagerness of these decisions, must 
strike the most careless reader. This is the more remarkable, since at the 
time of giving them, a contrary doctrine prevailed in England, and 
in many of the American States. We pretend not to account for the fact. 
We only know that such is the fact. 

Now the authority of the Supreme Court is, in this court, the moral 
power of reasonand the weight of legal learning. Upon this question it is 
not commended to us by either, and must yield to other considerations, 
which we esteem as conclusive upon us. Besides we do not know how 
long that court will hold to its present opinions—it may recede from them, 
as it has receded from the doctrine first ruled in the case of the Bank of 
the United States vs. Dunn, in 6 Pet. 51. The court adopt there the doc- 
trine of Walton and Shel! ly, in these brief words, * But it is a well-set- 
tled principle, that no man who is a party toa negotiable note, shall be per- 
mitted, by his own testimony, to invalidate it. ‘Having given it the sanc- 
tion of his name, and thereby added to the value of the instrument by 
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giving it currency, he shall not be permitted to testify that the note was 
given for a gambling consideration, or under other circumstances which 
would destroy its validity. This doctrine is cle varly laid down in Walton 
vs. Shelly, reported in 1 T. Rep. 296, and is still held to be law, although 
in7 7. Lep. 56, it is decided, that in any action for usury, the borrow er of 
the money is a competent witness to prove the whole case.” Now it is 
very remarkable that the court should declare that it is @ well-settled 
principle, &c., when, so far from the principle being settled in England, it 
had been overruled by Lord Kenyon in Jordaine and Lashbrooke, and was 
not, at the time, the law of the British courts; nor was the principle a 
settled one, by any means, in the United States. 

The court, in 11 Peters, 94-5,more explicitly limit the rule to nego- 
tiable instruments, and put it upon the ground “ of the currency given to 
them by the name of the witness called to impeach their validity.” The 
authority, therefore, of the Supreme Court does not extend to the exclu- 
sion of the witness in a case like that we are now determining, between 
the original parties. For here the lender is suing the endorser upon a 
note which he had discounted, and which had never been in circulation. 

By what is called our adopting statute, passed in February, 1784, the 
common law of England and such of the statute laws as were t usually of 
force in the province of Georgia, on the 14th day of May, 1776, are ‘de- 
clared to be in full force, virtue, and effect, and binding on the inhabitants 
of the State, so far as they are not contrary to the Constitution, laws and 
form of government of the State.—Hoitchhkiss, 93. This statute makes 
the common law of England obligatory npon this court. The obligations 
of office, and the oath of office, require us to enforce it as it stood in 1776. 
If, before that period, the rule of evidence was that all sane persons 
were competent to testify, unless excluded by interest, or conviction of 
an infamous offence ; if interest and infamy were the only exceptions to 
the general rule known in 1776; we do not perceive that we have any 
discretion in the matter. We are bound absolutely to administer the 
common law as it was then usually of force. 

The case of Walton and Shelly was some ten years after the 14th of 
May, 1776. It is contended however, that the rule of Walton and Shelly 
was the law before its enforcement in that case by Lord Mansfield. We 
think not; but believe that it created an additional exception to the gen- 
eral rule. In Jordaine and Lashbrooke, Lord Kenyon says: ‘1 have 
always understood the rule to be, that where a witness is infamous and 
his record of conviction is produced, or where he is interested in the event 
of the cause, he cannot be received ; but to carry the rule beyond that, 
would be extending it further than policy, morality, or the interest of the 
public require.” His attention was particularly called to the rule of 
Walton and Shelly, in consequence of his having been reported in Bent 
and Baker, as sustaining it. That report he disclaims, and says expressly 
that he has not been enabled to find any case before that of Walton and 
Shelly, excluding the witness, and that “he cannot bring his mind to 
accede to the authority of that ease.”” Now, here is the authority of Lord 
Kenyon, as to what was the common law, before the case of Walton and 
Shelly. It was said in the argument that the case of Jordaine and Lash- 
brooke was determined upon principles growing out of the revenue laws 
of Great Britain. The case of Jordaine and Lashbrooke was founded on a 
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bill of exchange, on its face purporting to be drawn at Hamburg. By 
statute, all bills drawn within the realm, of certain amounts, were liable 
to certain stamp duties, and bills drawn upon other than stamp paper were 
declared void. The witness was called to prove that the bil] purporting 
to be drawn at Hamburg, was in fact drawn in England, and void by 
statute for want of astamp. The bill as offered in evidence was a fraud 
upon the revenue laws of England, and it is true, that several of the jus- 
tices laid great stress upon this fact, but Kenyon, the master mind of that 
court, scarcely adverted at all to that view of the subject. He rested 
upon the common law rules of evidence, and his associates, except one, 
sustained him upon those rules. Groce, Justice in this case, declares, 
“Before the case of Walton and Shelly, I never read of this ground of 
incompetency.” It is very clear that the question in Jordaine and Lash- 
brooke, received a most able and careful review ; and we must believe 
that if anything is settled by that case, it is, that Walton and Shelly is 
an innovation upon the common law, as it stood at the time. To this 
conclusion the judges came in Slack and Moss. We are therefore of 
opinion, upon any view of the question, that the witness in the court be- 
low was properly admitted. 

The second assignment of error assumes that from the face of the 
note, the plaintiff being an endorser, is an innocent holder ; and limiting 
the rule in Walton and Shelly to negotiable securities, in the hands of an 
innocent holder, Thompson, the maker, ought not to have been admitted 
until by other testimony it was made to appear that plaintiff is not 
an innocent holder. If the witness is competent at all, he is as much 
competent to prove the circumstances under which the note was negotiat- 
ed, and how the plaintiff became connected with it, as he is to prove the 
usurious consideration. For this purpose he is called. If the rule of 
Walton and Shelly, as modified in New York, governs this case, then in- 
deed, upon the hypothesis that the plaintiff is an innocent holder, the wit- 
ness would be excluded. But how shall it appear that the plaintiff is an 
innocent endorsee, a bona fide holder without notice. It does not neces- 
sarily appear from the face of the paper. The witness is called to testify 
as to this fact, and the question recurs, is he competent. It is a ques- 
tion of competency still. The view taken in the assignment supposes 
the defendant able to prove by others what he calls the maker to prove, 
and if so why call him at all. This is begging the question. If indeed 
it should be conceded that a party to a note cannot be permitted to im- 
peach its validity in the hands of an innocent holder, still no injury could 
in practice result from the examination of the witness as to the circum- 
stances under which the plaintiff came into possession of the note, for if 
it should appear from that examination that he was an innocent holder, 
the whole of the testimony could be withdrawn from the jury. That in 
every case the question is one in the very outset of competency, is de- 
monstrated from the character of those reasons which Lord Mansfield 
gave for excluding the witness. These reasons are drawn from the fact 
that his name appears on the instrument. They show the impolicy and im- 
morality of a party whose name so appears testifying atall. Lord Mans- 
field was called to pass upon the competency of the witness from the face 
of the instrument, and so are we. With great respect for the learned 
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counsel for plaintiff in error, we are compelled to believe that this second 
assignment is but a different form of exhibiting the first. 

The third assignment asserts ‘that, admitting the competency of 
Thompson, yet the facts stated by him did not coincide with the state- 
ments of the plea of usury, and that as the allegata and probata did not 
agree, his testimony should not have been permitted to go to the jury. 
To understand the force of this exception, and the answer we shall make 
to it, it becomes necessary to state, that the plea of usury filed by the 
defendant was confessedly too vague and general, and particularly defec- 
tive-in two particulars: rst, the original amount of the loan was not 
stated, and second, the time at which the money was borrowed was not 
stated. There was no demurrer to the plea on these accounts, no de- 
murrer on any account, the defendant replying to the plea and joining is- 
sue upon it before the jury. The testimony was, among other things, 
that the note sued on was given for the interest reserved. It was argued 
that the testimony ought to have been withheld because the plea did not 
comply with our act of °99, in plainly, fully and distinctly setting forth 
the defendant’s cause of defence, and if it did there was a variance be- 
tween the plea and the proof. We think the plea did not fully comply 
with the requirements of the statute. 

This court in the case of Johnsonet al. vs. Ballingall, ante p. 68, deter- 
mined in May last, at Milledgeville, that our statute requires so plain, full, 
and distinct a statement of the grounds of defence, as to put the plaintiff 
accurately into possession of all the grounds relied upon. We think that 
our statute was intended to do two things. First it abolishes the technical 
pleading of the English practice ; and second, it inhibits the proof of any 
special defence under the general issue. Whilst it does not require either 
the form or particularity of the British courts, yet it does require a clear, 
full and true statement in reciting the grounds of defence. It is impossi- 
ble to lay down a general rule, by which the sufficiency of the plea can, 
in every case, be determined. Each plea must be determined according 
to its character and the circumstances of the case. All material facts 
ought to be set forth in all: particularly in pleas of usury. The amount 
of the original loan and the time when it was negotiated, are material 
facts. Material because, without these it would be impossible to ascer- 
tain the amount of usurious interest received or paid. We are therefore 
very clear that the plea in this case was not full enough. Jt was the 
right of the plaintiffto demur to the plea for a want of fullness and distinct- 
ness ; and having failed to do so, having joined issue upon it before the 
jury, he is too late in his exceptions. Had he demurred, either the plea 
would have been stricken out altogether, or the defendant would have 
been driven to amend. But it was insisted in the argument that, under 
our practice, established under the Act of 1799, there is no such thing as 
demurrers at law. We think differently. We do not demur, it is true, 
formally, and in writing, nor is the judgment upon the demurrer formally 
pronounced, and entered, as in England; we demur orally, and the 
effect of the demurrer, if sustained, is that the plaintiff’s writ or defend- 
ant’s plea be dismissed, unless in cases where either is amendable. 

Nor do we think that the common law rule of variance, as applicable 
to the plaintiff’s allegations and proof, applies here to defensive plead- 
ings. The plaintiff is protected in his right to have a sufficient plea in 
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his privilege of demurrer. If he consents to go to the jury on the plea, 
the jury must determine as to the applicability of the evidence to the 
plea. We cannot, therefore, sustain this exception. 

The last exception is in these words, ‘‘ That there was no evidence that 
any part of the principal of said note had been paid, and therefore, under any 
circumstances, the plaintiff was entitled to a verdict therefor ; and that the 
court below erred in refusing so to instruct the jury, and in leaving the 
question to them.” Upon the trial, the record shows, that the amount of 
the loan was proven, andalso the amount of interest which had accumu- 
lated, both lawful and usurious. The jury in their verdict credited the 
plaintiff ’s demand with the interest, and found the balance for him. The 
ground assumed in this exception, if we correctly understand it, depends 
upon a construction of our statute of 1822. Wedo not know that the 
jury believed, from the evidence, that no part of the principal was 
paid; but suppose they did; then the argument is as follows :—viz. 
The payments made upon this contract were in extinguishment of the in- 
terest: the Act of 1822 does not make the contract void, but only 
inhibits the collection of anything but the principal ; it only denies to 
the plaintiff a process to collect the interest. The interest in this case 
being voluntarily paid, the defendant could not maintain his action 
against the plaintiff for money had and received, and therefore is not enti- 
tled to have a credit for the interest when the action is against him on 
the contract. We confess that this construction of the Act of ’22 is ex- 
ceedingly plausible, and it was not without difficulty that we arrived at 
the conclusion to give to it a different construction, We think, however, 
that a just construction of the Act, making all usurious contracts, estab- 
lished to be such in a court of law, void as to the lawful interest and the 
usurious interest. When a party comes into a court of justice to enforce 
a usurious contract, the Act visits upon him a forfeiture of the interest, 
which upon other contracts it allows him to recover: in other words his 
principal bears no interest. And as we mustinfer that the jury in this 
case, believed that the sum which remained due was made up of princi- 
pal and interest, they did right in abating the lawful interest. As to the 
excess, thinking as we do that the contract was void as to that, the 
plaintiff has recovered it contrary to law and good conscience, and an 
action would lie for the defendant to recover it back; and if so, he can 
recover it in this action, in the form of a credit, found by the verdict of 
the jury, upon the plaintiff’s demand sought to be enforced against him. 
So the judgment of the court below must be affirmed upon all the excep- 
tions taken. 
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No. 20.—A.rrep C. Bostwick, Administrator of James Braieur, 
deceased, plaintiff in error, vs. Perkins, Hopkins and Wuire, 
defendants in error. 


Equity cannot relieve an administrator after two judgments de bonis testatoris and 
de bonis propriis have been successively recovered against him at law. 


This was a Bill in Equity, filed at the instance of the plaintiff in error 
against the defendants in error, in the Superior Court of the County of 
Pulaski, to which a general demurrer, alleging an entire want of equity 
in the bill, was interposed in behalf of the defendants in error ; which 
came on to be heard, before Judge Scarsoroveu, in said Superior Court, 
at April Term, 1846. After argument had thereon, the court below sus- 
tained the demurrer, and dismissed the bill. 

The facts of the case, as alleged by the plaintiff in error, in said bill, 
and the errors assigned in the decision of the court below, being fully set 
forth in the opinion of the court, delivered by his Honor, Judge Lumpxiy, 
it is deemed unnecessary to state them here. 


Rockwett and Kenan, and C. B. Cots, for plaintiff in error. 


Iverson L. Harris and Ex: Warren, for defendants in error. 


Harris, for defendants in error, contended :— 


Ist. The bill shows no such accident as is relievable in Equity. The eloignment 
of the negroes from Georgia—from the custody of the persons to whom they had been 
hired—might have been guarded against by contract. The loss, if loss it be, is the 
result of the negligence of the administrator.—1 Story Eq. 94, 118; Marine Ins. 
Co. vs. Hodgson, 7 Cranch, 356; Penny vs. Martin, 4 Johns. Ch. 569. 

2d. No mistake of fact is shown. The confession of judgment by his attorney at 
Jaw, was a mistake of Jaw: ignorantia legis excusat neminem is a maxim of almost 
universal application. Again; ignorance is not mistake, says Lord Loughborough. 

3d. No fraud or imposition imputed. 

Relief should not be granted; for so much of the Equity of the bill as depends upon 
the mistake of the Attorney at law is res adjudicata. The other matters of equity 
averred, were susceptible of decision in the court of law below, and existing within 
the knowledge of the administrator (the plaintiff in error) before a confession of 
judgment was made by his attorney. They should have been plead. They could 
have been brought to the notice of the court bya plea of puis darrien continuance. 
—Le Gueu vs. Governeur, 1 Johns. Cases, 1465; Simpson vs. Hart, 1 Johns. Ch. ; 
Hughes vs. Blake, 6 Wheat. Rep. ; Drewry on Injunctions, 65. 

A party who has mistaken or misshapen his defence at law, cannot require relief 
in Equity.—Evans vs. Solly, 9 Price; Exe. R. 525. 

Inattention, omission, or neglect, however fatal the consequences may be, is not of 
itself an equitable ground of relief against a judgment at law. Equity will not inter- 
fere where there is crassa negligenti@ on the part of a defendant at law.—Bateman 
vs. Willoc,1 Schoales and Lefroy 217; Protheroe vs. Forman, 2 Swanst, 244; 
Penny vs. Martin, 4 Johns. Ch. R. 566; Dodge vs. Strong, 2 Johns. Ch. R. 228. 

The doctrine that the creditors of the firm must first exhaust the joint property, 
before they can reach the separate property of the intestate partner, and then only in 
Equity, has not ever been recognized in Georgia—it would subvert the priorities 
established by the act of 1792.—Prin. Dig. 229. The doctrine is borrowed from the 
civil law originally. It 1s distinctly embodied in the bankrupt laws of England. It 
has not been universally adopted in America—it is not the settled doctrine in Courts 
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of Equity.—Cowell vs. Sikes, 2 Russell, 191,194,196; Story on Partnership, 516, 
517. 

If it was a settled and undoubted principle, the defendants in error would have 
been entitled to proceed against the separate property of Bright, the deceased partner, 
having exhausted the joint property of the firm, or rather having had a return of 
nulla bona to their execution against Walker, the survivor. 


Lumpkin, Judge, delivered the opinion of the court. 


If ever there was a clear case, I think the present is. The facts are 
these: James Bright and James Walker, a mercantile firm, trading under 
the name of Bright & Walker, executed a partnership note to Perkins, 
Hopkins and White. Shortly thereafter Bright died, and letters of ad- 
ministration were granted upon his estate to Alfred ©. Bostwick. Suit 
was instituted by the payees of the paper against Walker, the surviving 
partner, and Bostwick, as administrator of Bright, jointly. The latter was 
released from the action, under the Statute of the State which exempts 
estates from suit for twelve months from the granting of administration. 
Judgment was rendered against Walker. In due time the case was re- 
commenced against the representative of Bright, who, by his attorney, 
confessed judgment, and entered an appeal within the four days prescribed 
by the Judiciary. The appeal was dismissed, upon the ground that the 
right to enter it was not reserved in the confession. An execution issued, 
de bonis testatoris, upon which there was a return of nulla bona by the 
sheriff. The action was then brought against Bostwick, suggesting a 
devastavit, and a judgment obtained, charging him personally with the 
debt. Vo plea was filed to either suit. He now invokes the aid of a Court 
of Equity to relieve him, for the following reasons, to wit, That at the 
first term of the first action he set up no defence, because he believed that 
he had assets in his hands sufficient to pay the individual debts of Bright ; 
but before the trial, several negroes belonging to the estate, and of the 
value of one thousand dollars, were carried out of the State by the 
persons to whom they were hired, without his knowledge, author- 
ity or consent. That he confessed judgment, intending to reserve 
the right of appeal, but that it was not done. That he did not 
attend court at the judgment term of the second action on account 
of the dangerous illness of his wife, and that judgment was awarded 
against him for the whole amount of the plaintiff’s demand and costs. 
He alleges in his bill that he never received any of the partnership 
effects, and that he had no notice of the partnership debts. He offered to 
account for the value of the property run off, if the court should adjudge 
it right for him to do so; and upon doing this, prayed a perpetual in- 
junction against the execution’s being enforced against him personally. 
The defendants demurred generally to the bill fer want of Equity, and 
it was dismissed ; and we are called on to reverse that decision. 

Were we to do so, litigation would be endless, and the maxim, vigilantibus 
non dormientibus servit lex, would be a nullity and a mockery. While the law 
is made for all, it will not, it cannot, protect those who neglect to take 
care of themselves. It affords no reliefto such as sleep over their rights. 
They must suffer the consequences of their own want of watchfulness, 
however hard they may be. All parties are entitled to their day in court, 
time and opportunity of being heard. If they let these slip, or omit to 
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avail themselves of them at the proper stage of the proceeding, it is in 
vain afterwards to show that they had a good and available defence. It 
is too late to take advantage of it. And ‘this general doctrine is too well 
established to be questioned, and, we may add, “too useful to admit of 
innovation.” 

Let us examine for a moment the reasons assigned by the plaintiff in 
error for not doing his duty. For of the law it may be truly said—that 
it “ knoweth our frame,” and is often indulgent to the infirmities of our 
nature, and will extend a helping hand to ‘extricate us from our misfor- 
tune s—if it be practicable. He states that he omitted to plead, plene 
administravit, at the docketing term of the first action, because he then 
had in his possession assets enough to discharge the individual debts of 
his intestate. Admit the fact and how does it profit him? He was sued 
on a partnership claim ; and allowing it to be true that individual property 
is primarily liable for individual debts, yet so far from that being any good 
excuse why he need not plead, it rendered it doubly incumbent on him 
to do so, if he would screen himself from personal responsibility on this 
partnership demand. If he forebore to file any plea, what, I ask, could 
prevent the plaintiff from getting an absolute and unconditional judgment, 
de bonis testatoris ? Nor did the removal of the negroes before the trial 
term lessen the obligation to interpose the defence or interfere with it 
in the least. Moreoyv er, a judgment by default can be opened at the 
second term to Jet in a meritorious defence. And as this eloigning of the 
assets was new matter of defence originating pending the action, and post 
ultimam continuationem, it was good cause of plea puis darrien con- 
tinuance. 

He avers in the next place, that he confessed judgment intending to 
reserve the right of appeal. Was this a secret design locked up in his 
own breast ? It is not pretended that he communicated it, much less that 
he was prevented from perfecting his purpose by the misconduct of his 
adversary. Could not care and prudence have guarded against this 
neglect? Even if the injustice complained of was the result of igno- 
rance, asis probably the fact, can equity interfere to relieve the sufferer : 
I apprehend not—ZJgnorantia non excusa legem, is still the stern man- 
date of the courts on this head. Men have been found subject to the 
penalty of laws which were never duly promulgated. And to the dis- 
grace of our legislation, be it remembered, that there are numerous acts 
in our digests, which the citizens of Camden and of Rabun, residing 
several hundred miles from the capital, have been required to observe 
and obey at their peril “‘ from and immediately after their passage.” Not 
only must individuals endure the consequences of the slightest negligence 
or inadvertence, but of mere ignorance also. 

As to the providential detention of Mr. Bostwick from the trial term 
of the second cause, it is extremely doubtful whether his presence could 
have effected any escape from the results of his past default. I am in- 
clined to the opinion, that it could not. He had not only permitted him- 
self to be bound hand and foot by the first verdict ; but he had made no 
attempt, in the long interval which followed, to reverse that recovery, by 
a motion for a new trial, bill of review, or otherwise. How true it is, 
that our troubles may generally be traced to some imprudence or neglect 
of our own. 
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Were it necessary to fortify our opinion by authority, it is abundantly 
at hand. We will, passing by all others, quote a few decisions only, from 
our sister State of South Carolina—at present, second perhaps to none in 
the Union for judicial ability ; besides, her institutions, as well as the 
habits of her people, are very similar to our own. In the case of Maz- 
well vs. Connor, (1 Hill’s Ch. Rep., 22,) Chancellor Johnston makes the 
following remarks : ‘ If a defendant has been before a competent tribunal 
which has proceeded to judgment, that decision, until reversed, is conclu- 
sive upon him in every tribunal having concurrent or other jurisdiction. 
It is conclusive upon him as to any matter of defence, not only presented, 
but which could have been presented by him; and it is conclusive upon him, 
although the judgment be erroneous, if he acquiesced in it, and does not 
proceed to reverse it. It is conclusive upon him because , whenever a 
party is brought into court, heis bound to full diligence, which if he uses 
he will obtain his rights. If he neglects either in putting in proper pleas 
or introducing all his evidence to support them, he has no one to blame 
but himself; nor will his neglect in one court be allowed to give him a right 
either in that court or another.” 

The Chancellor adds: ‘ It is truly a hard case if a party entitled to re- 
lief in both courts, is repelled from both and is relieved in neither. But 
the wholesome rule of law cannot for that reason be broken down. In that 
case ten would suffer for the one relieved.” 

The principles laid down in the case of Frances Micheau administra- 
trix of Neil Brown, vs. A. A. Caldwell, administrator of George Chur, 
(1 Spear’s Rep., 277,) are exceedingly broad. Here a judgment had been 
obtained against the administratrix without any plea being filed—on ac- 
count of the instructions to the attorney to put in the defence having been 
mislaid. It was conceded that there was no estate at all, and that the ad- 
ministration was taken out for the sole object of prosecuting a suit. The 
defendant moved to file the plea in the first case, which was refused, for 
the reason I suppose that it came too late, although that does not appear. 
On the suit suggesting a devastavit, she offered to prove there was no 
waste, by showing that the intestate was in utter destitution, not even 
leaving enough to pay funeral expenses. 

But the Circuit Judge held that the first judgment against the admin- 
istratrix was conclusive, and that it was too late now to prove that in 
reality there was no estate. 

On the appeal, Wardlaw, Justice, in delivering the opinion of the court, 
says—“ Her neglect to enter the plea was an admission of assets, which 
she cannot now retract without contradicting the judgment.” 

The decision of the court below was sustained, and the motion for a 
new trial dismissed. 

Had the defence in the case at bar arisen subsequent to the first or 
even the second judgment, doubts might then have been entertained as 
to its admissibility. For in the case of Cross vs. Smith (in East,) Lord 
Ellenborough asserts that no case at law had been decided, where an 
executor who had “‘ become once responsible for his testator’s property, 
could be discharged as against a creditor, either on the score of inevita- 
ble accident, as destruction by fire, loss by robbery, or the like, or reason- 
able confidence disappointed.” No such question occurs here. The 
persons to whom the property was hired, are charged to have removed it 





140 SUPREME COURT OF GEORGIA, 


Whitehead vs. Peck. 





some five or six years ago; no effort is made to recover ‘it; and the 
singularity of this case is, that the administrator offers to account for the 
value of the negroes the removal of which is the sole ground of his ap- 
peal to chancery. 

By the contession of judgment he admits assets to pay the debt. The 
return of the sheriff shows that they have been wasted. He has been 
legally and formally, and by default throughout on his part, con- 
victed of a devastavit, and been made liable for the demand in contro- 
versy, de bonis propriis. And without submitting any satisfactory excuse 
for his neglect, he seeks relief by going into equity, and there alleging 
that a part of the intestate’s effects, which he is willing to account 
for, having taken no steps to reclaim them, were removed intermediate the 
appearance and trial Term of the first action. 

This naked narrative is enough; no argument or illustration could 
make it plainer. Res ipsa loquitur. 

Let the decree of the court below be affirmed with cost. 





No. 21.—Wituram D. Wuiteneap vs. Ira Peck. 


Per Nisset, Judge. 


The action for money had and received is an equitable action, “extensively remedial, 
yet itis subject to rules. It does not give to courts of law jurisdiction, which be- 
longs to courts of equity. 

It lies in a great variety of cases; but in no case, where there is not a contract, ex- 
pressed or implied, between plaintiff and defendant; and there must be such a con- 
tract as creates a privity between the parties. It does not lie to enforce every 
imaginable equity between man and man, growing out of moneyed transactions. 

It lies in all cases where money is in the hands of another, which, ex equo et 
bono, the plaintiff is entitled to recover, and which the defendant is not entitled in 
conscience to retain. Yetthis good and just right in the plaintiff, and this conscien- 
tious inability in the defendant, grow out of privity of contract either expressed or 
implied in law. 

Usury paid by a surety may be recovered back by him, in this form of action, but 
not by the principal, though he has reimbursed the surety. There 1s no privity of 
contract either expressed or implied in law, between the principal and his creditor, 
in such a case. 

Ifthe surety have knowledge of the usury, and voluntarily pay it, he cannot after- 
wards recover it of nis principal. 

The payment of usury by the surety, and his subsequent reimbursement by his 
principal, do not, in law, constitute such surety the agent of his principal, by ratifi- 
cation. 


Per Lympxin, Judge. 


When a security, who is indemnified by mortgage, voluntarily pays a usurious note, 
and is subsequently reimbursed by his principal, in property, the latter cannot re- 
cover of the creditor the excess of interest in an action for money had and received. 
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This was an action of assumpsit for money had and received, the object 
of which was to recover usury back, tried before Judge Scarborough in 
Twiggs Superior Court, April Term, 1846. 

It appeared in evidence on the trial, that in the early part of the year 
1838, the plaintiff, through Henry Bunn, borrowed from the defendant 
$2,940, and gave his note, with Bunn as his security, for $3,500, to fall 
due on the Ist of January, 1839. That he renewed, for the year 1839, 
by giving a note for the usury of $700; and for the year 1840, by giving 
a note for the usury of $840. The note for the original loan, and also 
those given in renewal, were made payable to the defendant, and were 
subscribed by the plaintiff as principal, and the said Bunn as his security, 
whom the plaintiff secured by mortgages on property. 

Before the maturity of the last note, given in renewal, Bunn took up 
from the defendant all of the said notes, amounting, in the aggregate, to 
$5,040, principal, and shortly afterwards, the plaintiff reimbursed him in 
property, and the notes and mortgages were given up and satisfied. 

\fter the close of the evidence and the argument of counsel, the Judge 
of the court below charged the jury, amongst other things, that if Bunn 
paid defendant, even before the maturity of the note, and, subsequently, 
the plaintiff paid Bunn, to indemnify him as surety, plaintiff must fail in 
his action. That if plaintiff had paid Bunn, before he, Bunn, paid defend- 
ant, the law implied an agency of Bunn to plaintiff; but that here the 
proof was, that plaintiff paid his security after the security had paid the 
creditor. Ifa security pay an usurious contract, and subsequently, his 
principal pay him back the amount so paid upon the contract of surety- 
ship, an action cannot be supported by the principal debtor against the 
principal creditor, for money had and received. That a security was not 
compelled to plead usury, but might pay the whole amount, and recover 
of the principal for so much money paid to hisuse. And the jury, under 
the charge of the court, found for the defendant. 

To which the plaintiff’s counsel excepted. 


J. S. Dennarp, for the plaintiff in error. 

his is an action for money had and received. It is an equitable action. ‘It is 
deemed a species of equitable suit, and lies in all cases where, in equity and good 
conscience, the plaintiff ought to have the money he seeks to recover, and the de- 
fendant ought not to retain it.’”—Archb. N. P. 

In the language of Lord Mansfield: ‘* This kind of equitable action, to recover 
back money, which eught not in justice to be kept, is very beneficial, and therefore 
much encouraged,” &c.—2 Burr. 1012. Again, Lord Mansfield said, ‘I am a great 
friend to the action for money had and received; it is a very beneficial action, and 
founded on principles of eternal justice. It is a liberal action, founded upon large 
principles of equity, where the defendant cannot conscientiously hold the money.” 

Justice Buller said, ‘‘ The Court has very properly extended the action for money 
had and received ; it is founded on principles of justice, and I do not wish to restrain 
it an any respect ; but it must be remembered, that it was extended on the principle, 
of its being a Bill in Equity. And, therefore, in order to recover money in this 
form of action, the party must show that he has equity and conscience on his side, 
and that he could recover it in a court of equity.” } 

Now, as to the equity in this case, What would equity require Whitehead to do? 
To pay the principal and legal interest. That he has done. He has gone farther ; 
he has paid the usurious interest also. He has done more than the broadest principles 
of equity could require. He stands before the court with clean hands, and asks 
equity. He asks for a recovery of that which has been extorted from him, contrary 
to equity, to conscience, and to law, and which the defendant in good consciénce 
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ought to refund. And i is sit to be denied him : ? if so, upon what grounds? Because 
his security voluntarily paid it, with full knowledge that he was paying a debt 
contrary to conscience and to law? Butit may be said that Bunn, the security, was 
responsible to Whitehead. Notso. Is it meney which Peck is retaining from Bunn 
contrary to conscience? Is it money which Peck in conscience ought to refund him? 
Has Bunn any right ex @quo et bono to it? Is he the victim? Has he been the suf- 
ferer? His own testimony is, that Whitehead has paid him every dollar that he paid 
Peck. Who received this money, who has been benefited by it, and who is now 
reaping its benefits? Not Bunn. He did not make, or lose a dollar by it. But Peck 
1s the one who received it, who now has it, and who ought not in conscience to retain 
it. If he ought not in conscience to retain it, who ought in conscience to have it? 
Not Bunn; he has no legal right toit. It is not his money. He paid it, it is true; 
but he paid it for White head’s use, and Whitehead reimbursed him. It is therefore 
Whitehead’s money, in whom conscience, equity, and law, have vested the right. 

I have referred to the liberal and equitable principles governing this action, as laid 
down by the English authorities. [ will now reler your Honors to some American 
cases, which, instead of restraining those just and liberal principles, have extended 
them.—29 John. Rep. 293; 6 Peters’? Rep. 19. Also in 17 Mass, Rep. 579, C.J. 
Parker says, ‘‘ There are many cases in which this action is supported, without any 
privity between the parties other than what is created by law. Wherever one man 
has in his hands the money of another, which he ought to pay over, he is liable to 
this action, although he has never seen or heard of the party who has the right. 
When the fact is proved that he has the money, if he cannot show that he has 
equitable or legal ground for retaining it, the law creates the privity and the 
promise.” Now, I ask, where has Peck shown any legal or equitable ground for 
retaining Whitehead’s money? We ene that he has it. C.J. Parker says further, 
‘* As to any want of privity, or any implied promise, the law seems to be, that where 
one has received the money of another, and has not a right conscientiously to retain 
it, the law implies a promise that he will pay it over.”-—17 Mass. Rep. 562. 

In the first transaction between these parties, Judge Scarborough decided Bunn 
was an agent. If an agent in the first transaction, he was in the last; for Lord Mans- 
field has decided, ‘* that payment by one is payment for all; the one acting virtually 
as agent for the rest; and, in the same manner, an admission by one, is an admission 
by all.”—-Balantine on Limitations of Actions, 205. 

The law fixes upon Bunn an agency, and only an agency in this whole matter so 
far as his acts are concerned, and it matters not whether he is considered ms agent of 
Whitehead or of Peck, Whitehead is entitled to a recovery in this action. Agreeably 
to the decision of Lord Mansfield, cited in Bal. on Lim., Bunn, in paving the peed 
was the agent of Whitehead. Then, agreeably to Lord Mansfield’s decision in the 
case, cited in 2 Cowper, SOS, where a man pays money by his agent which ought not 
to have been paid, either the agent or the principal may bring an action to recover it 
back. Either Bunn or Whitehead, therefore, could have brought the action 
against Peck. 

“‘T admit,” says Lord Kenyon, in the case of Erall vs. Partridge and others, 8 T. 
R. 308, ** that where one person is security for another, and compellable to pay the 
whole ‘debt, and he is called upon to pay it; it is money paid to the use of the prin- 
cipal debtor, and may be recovered in an action against him for money paid, even 
though the security did not pay the debt by the desire of the principal.” 

Why is it that a security can recover from his principal? What reason does the 
law give? Because he has paid money to, and for the use of his princip: al. Does 
not this law make the sc ecurity an ag gent, and does it not base his right of recovery 
upen the ground of his agency? Here the security, Bunn, pale Peck, the creditor, 
and the law says he paid him for the use of W hitehead. If he paid him for the use 
of Whitehead, Sack became the trustee of Whitehead, and now holds the money for 
Whitehead’s use. 


Wixuram S. Rocxwe tt, for the defendant in error 


The judges not being unanimous, they delivered their opinions seriatim 
as follows :— 


Lumpkin, Judge. 
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William D. Whitehead borrowed of Ira Peck a large sum of money at 
usurious interest, and gave Henry Bunn as security ; executing under his 
hand and seal, several mortgages on real and personal property to Bunn, 
to save him harmless in the premises. Bunn discharged the whole of the 
debt ; a part of it before it was due. Whitehead, when called upon, re- 
imbursed his security in property. The borrower now brought an action 
for money had and received against the lender, to recover of him the 
usury thus paid. Judge Scarborough, before whom the case was tried, 
in Twiggs Superior Court, decided that the suit could not be maintained, 
and to reverse this judgment, this writ of error is brought. The plain- 
tiff in error insists that the payment by the security was a payment by 
the Sprincipal ; the security being in law the agent of the principal, 
quoad hoc. 

It may not be unprofitable to advert briefly to the history of usury. 
The Jews were permitted to lend to strangers upon usury, but it was not 
lawful for them to charge a brother—that is an Jsraelite—any interest.— 
Deut., Xxili., 19 and 20. The Romans allowed interest, but whether, at 
the time of the Twelve Tables, it was one per cent. or twelve per annum, 
is still a vexed question. Tacitus, Gibbon and Pothier are authorities in 
behalf of the former opinion ; Livy, Montesquieu and others of the lat- 
ter. Anciently, in England, as in all other Catholic countries, not only 
was all interest prohibited, but the taking of increase on money was de- 
nounced as contrary to the laws of God, of nature and of the realm. Hay- 
ing been tolerated among the descendants of Abraham, however—at 
least so far as to authorize it to be assessed on Gentiles—it would seem 
that it could not be in itself sinful. Ever since the Reformation, the tak- 
ing of interest has been expressly sanctioned by the British Parliament. 

The Act of 37 Hen. 8, Ch. 9, (a. p. 1546,) was the first in England 
upon this subject ; it allowed 10 percent, It was repealed in 1551, but 
revived by the 13 Eliz., Ch. 8S, (a. pv. 1570,) and 10 per cent. was 
again the lawful interest. By this last statute ali contracts are declared 
void which reserved more than the lawful interest on money. The 21 
James 1 (1623) reduced the rate of interest to 8 per cent.; and 12 
Charles 2 (1660) to 6 per cent.; and 12 Anne (1713) to 5 per cent.; 
and any one violating its provisions incurred a forfeiture of treble the 
sum lent. 

Usury has been viewed very differently, not only by the different States 
of the Union, but at different periods of the respective history of the 
same State. In some it has been treated with great rigor, the law uni- 
formly looking upon the borrower as the victim, and in no sense the ag- 
gressor. In most of them there is a gradual relaxation respecting it ; 
and in some, they allow not only the principal and legal interest to be 
recovered, on usurious contracts, but suffer the parties to agree upon a 
higher rate than the lawful interest, under a certain maximun limit; and 
this is denominated conventional interest. . 

It sounds very well to say of this practice, that men should be pro- 
tected from it, even against themselves. But the tendency of legislation 
is, to call in question that assumed guardianship which trenches upon 
freedom of action, by superintending and controlling the contracts of par- 
ties of sufficient age and understanding to make them, and transacting 
business with their eyes open. ‘ One thing is very certain,” says Jus- 





144 SUPREME COURT OF GEORGIA, 








Whitehead vs. Peck. 


tice McLean, in delivering the opinion of the Supreme Court, in the case 
of Lloyd vs. Scott ; “namely, that the Act of Usury has long since lost 
that deep moral stain which formerly attached to it, and is now generally 
considered only as illegal, because it is prohibited.” 

The plea of usury was rare in the South previous to the late revulsion 
in monetary matters; and since 1837 it has been restricted pretty much 
in Georgia to particular districts of the State. In one way I] am satisfied 
that it has operated beneficially ; that is, in driving capital into internal 
improvements—agricultural, manufacturing, and industrial pursuits. 
Still I see no sufficient reason for singling out money-lenders and heap- 
ing opprobrium upon them as the greatest culprits in the community. 
They may be as inexorable as Shylock, and the more selfish and callous, 
from the fact that they earn their living by dealing directly in money, the 
love of which is the root of all evil. But observation has convinced me, 
that all who will be rich, whether usurers or land-jobbers or speculators 
or any other class, they that will be rich, that have made up their minds 
to accumulate property, aside from the ordinary employments of life, fall, 
not only into divers temptations and snares, but soon become almost, if 
not altogether, regardless of the means by which they seek to attain 
their end. The evil resulting from the prevalent practice of pleading 
usury is, greatly to weaken the sense of obligation for the performance 
of contracts generally, and to demoralize individual character. Sitting as 
a court, we have nothing to do but to carry into execution, calmly and 
dispassionately, the will of the people as disclosed by the laws upon this 
subject. With the justice or injustice, policy or impolicy, morality or 
immorality, of these laws, neither jurors nor judges may interfere. 

Our first provincial Act against usury was passed in 1759. It fixed 
the rate of interest at S per cent.—at which it continued down to 1845— 
almost a century. It embraces substantially, the various provisions of 
the several English statutes then in force. The act of 1814, only pre- 
scribed the mode of computing interest, and did not affect at all, the 
question of usury. The act of 1822 made a material innovation on the 
oldlaw. It declared expressly that usurious contracts should not be void, 
but that the principal due thereon should be recoverable at Jaw, and no 
more. The 2d Sec. relieves the lender from all forfeiture. Under this 
act, it may well be seriously doubted whether usury voluntarily paid, can 
be recovered of, or by anybody. Under the act of 1759, it was clearly 
recoverable, because paid upon an illegal and void contract. “Jt has 
been said,” observes Lord Bacon, (7 Bac. Abr. 204) “that though the 
statute does not go so far as to make the party receiving the usurious in- 
terest liable to refund, yet having prohibited taking beyond such 
a sum and avoided the contract, the taking is a breach of the statute, and 
the actual receipt of the money will (in a Court of Equity) make him 
liable to refund,” (Cas. Tem. Talb., 38 & 114.) Now we yield our 
entire assent to this proposition. And had the 1st sec. of the act of 1822, 
simply declared that the principal on/y of usurious contracts should be 
recoverable at law and no more—still these contracts having been ren- 
dered void by the act of 1759, extra interest paid thereon might have been 
collected. But this suggestion is met by the broad enactment, that such 
contracts, although they may provide for the payment of a larger pre- 
mium than S per cent. for the loan of money, are nevertheless, not on 
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that account void. What then? Can the borrower, if he pay the 
money of his own accord, getit back? Upon what principal can he 
reclaim funds advanced on a valid contract? If he refuse to fulfill his 
promise, and suit has to be brought in that court, the principal only can 
be recovered, and this would appear to be the only risk which the cred- 
itor runs. The act of the last General Assembly, reducing the rate of 
interest to 7 per cent., changes vitally the phraseology of its predecessor 
of 1822. It pronounces usurious contracts absolutely void, and of no 
effect, except so far as to authorize the recovery of the principal due 
thereon, and no more. Under the act then of 1822, is not the party 
brought within the principle volenti non fit injuria? Were this a new 
question, I should incline strongly to that construction, and that Mr. 
Whitehead would be remediless, had he paid the excess himself to Mr. 
Peck ; and a fortissimo when it was paid by another. A contrary cotem- 
poraneous interpretation having been established by the courts, and re- 
ceived and recognized as the law of the land for nearly a quarter of a 
century, this court felt unwilling to disturb it. In the case of Winkler vs. 
Scudder, (decided during the present term, see p. 108,) it acquiesced in the 
prevailing construction. I shall proceed, therefore, to examine this case 
on other grounds: for while it is conceded that this court has the right 
and authority to consider any point, so far as settled by our domestic ad- 
judications, only as res integra, and to expound the law for itself, and will 
exercise them whenever the occasion demands it; yet when a principle 
has been settled, by a long series of decisions, and uniformly sanctioned 
throughout the various circuits, and has governed the conduct and regu- 
lated the business of our people for a length of time, it would almost 
have acquired the force of a law ; and, if abrogated, better that it should 
be done by the law-making department of the government. 

I had great doubt upon the hearing of this cause. My mind is now 
better satisfied, although not free from embarrassment. 

It is assumed by counsel for the plaintiff in error, and very correctly, 
that the action of assumpsit is likened to a bill in equity, and is the proper 
remedy, wherever the defendant has received and obtained possession of 
the money of the plaintiff, and which in equity and good conscience he 
ought to pay over, the plaintiff having the legal right to demand the same. 
Was the money sued for, the money of Whitehead? If so, Bunn, offered 
as a witness by the plaintifi, and the only one introduced, perjured him- 
self, for he swore that he paid the debt to Peck with his own money, 
which was afterwards replaced by Whitehead, in property. Here then is 
one difficulty in the case. But there are others. Had the debt to Peck 
been discharged directly by Whitehead, in property, his right to recover 
for money had and received would be very doubtful. The authorities all 
concur that the payment, to entitle the plaintiff to succeed in this form of 
action, should originally have been made in money, or that which the par- 
ties have agreed to treat as money—or, if originally goods, sufficient time 
must have elapsed with the concurrence of circumstances, to justify the 
inference that they have been converted into money.—Peake’s. Cas. 43 ; 
4 T. Rep. 687; 3 Bos. and Pul. 589. In Taylor vs. Higgins, (3 East 
169,) the Court of King’s Bench say, “ It seems to be a rule, that under 
a count for money paid it must appear that money was actually advanc- 
ed.” Lord Mansfield, whose liberality of view was proverbial, always 
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making mere technicality yield to the justice of the case, in Nightingal etal. 
vs. Devisme, (5 Burr. 2592,) says, ‘* We are all of the opinion that the ac- 
tion for money had and received for the use of the plaintiff, will not lie 
in the present case, where no money was received. The proof in this 
case was that 500/. of East India stock had been transferred to the de- 
fendant for the use of the plaintifi. 

The same doctrine is held by the court of appeals in Kentucky, in the 
case of Lucket vs. Bohannon, (3 Bibb, 378,) which was an action of as- 
sumpsit for money had and received.—See also 8 Johns. Rep. 202. Some 
modern cases have decided that this species of action could be maintain- 
ed where bank bills or bills of exchange had been received, but it was 
on the ground that they were money. 

The rule thus established is founded inwisdom. Suppose that White- 
head had compounded with Peck, and settled with him at fifty cents on 
the dollar, or any other sum less than the principal and legal interest, or, 
what is equivalent in principle, had transferred to him property in satis- 
faction of the claim, at fictitious prices, more than double its real value, 
could he have maintained this equitable action for the usury thus nomi- 
nally accounted for? I apprehend not; nor can Whitehead escape the 
rule, because he sold the property to Bunn instead of Peck. Whitehead 
conveys to Bunn certain property in discharge of his own indebtedness 
(and that too by mortgage) to the purchaser, and then seeks on that con- 
sideration to raise a liability from Peck, for money had and received to 
his use ; or, to present the proposition in a different form : Peck, it is al- 
leged, has received of Bunn money, which he ought not in justice and good 
conscience to keep. Whitehead has reimbursed Bunn in property and, 
therefore, Whitehead is entitled to recover back, not his own, but Bunn’s 
money from Peck. With all possible respect for the argument, I must 
think that this is a non sequitur—a conclusion not warranted by the pre- 
mises. It by no means follows that every one who gets money illegally 
is bound to refund it. Had the usury in controversy been collected by 
judgment and execution, the impropriety of withholding it would be just 
the same as before the action was brought, and yet it will not be pretend- 
ed that it could be then reached. The law in its humanity goes far to 
extricate the unfortunate borrower, even from the ruin which he has wil- 
fully brought upon himself. It knows our infirmity, and compassionates 
the situation of the debtor, who, deluded by hopes of better times, will 
consent to any terms, and seize with avidity upon any proposition, howevy- 
er exorbitant, provided it affords the means of present relief. And yet, 
if the borrower neglect or refuse to avail himself of his defence when 
sued, the courts, anxious and astute as they are to detect and prohibit the 
enforcing of usurious contracts, will close their doors against his prayer 
for relief, and turn him off to battle it as best he can with his unfeeling 
creditor. If money then illegally obtained may be withheld from its true 
and rightful owner, much less shall it be subject to the suit of any one 
who sees fit to demand it. 

Bunn, constrained by an honorary obligation, more sacred in the opin- 
ion of many men than any mere legal sanction, being willing and able to 
pay, and feeling, under the circumstances, that he would be disgraced by 
refusing to pay—as the money was lent upon the confidence reposed in 
him—(he negotiated the loan, says Judge Scarborough, in his written 
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opinion—Peck saying that he would have nothing to do with White- 
head, when applied to by Bunn to get the money,) discharged the debt 
to Peck with a full knowledge of its original turpitude. He had ample 
notice of the taint which attached to it. He did it without compulsion 
of law. If there be guilt in the transaction, he is completely identified 
with it—in its inception—in its consummation. That Whitehead might 
have resisted a recovery, at the instance of Bunn, I am quite clear; not- 
withstanding the decision in Ford vs. Keith.—1 Mass. Rep. 139. That 
he might not still have recourse on Bunn, if the facts of his case do not 
otherwise bar him, Iam not fully convinced.—See Reed vs. Smith, 9 
Cowan’s Rep. 647; Kent vs. Walton,7; Wend. Rep. 257. But that 
he has sought his remedy of the wrong person—of qne to whom he never 
paid a dollar, either personally or by attorney—is the deliberate judgment 
of this court, after the most thorough reflection upon the case. 

But it is urged, and with much plausibility and earnestness, that Bunn 
acted as the agent of Whitehead, in the settlement of the debt; and this 
is implied from the fact of his securityship. But Bunn himself, in his 
testimony, expressly repudiates the agency ; and does not every feature in 
the transaction corroborate his proof? Does he not demand reimburse- 
ment at the hands of his principal? And does not this fact negative the 
imputed relationship? Did he not assert his rights as mortgagee, upon 
forfeiture of the condition in these instruments to protect him as security ? 
And does Whitehead attempt to oppose his claim, upon the pretext that 
he acted merely as his substitute in the transaction? On the contrary 
does he not recognize and discharge it by a surrender of the property ? 
And this position is greatly strengthened by the very ingenious sugges- 
tion of the learned counsel for the defendant, namely: that Bunn’s rem- 
edy by assumpsit against Whitehead, for money paid, was merged in the 
higher security, by mortgage ; and that the settlement of that specialty 
debt by Bunn and Whitehead, in property, could have had no legal con- 
nection with the settlement of the simple contract debt between Bunn 
and Peck. I think there is no foundation, from any rule of law so to con- 
sider it.—2 Term Rep. 100; 8 Taunt. 365. 

But, surmounting all those obstacles, the plaintiff in error, I think, must 
fail for want of the necessary privity between himself and Peck, to enable 
him to maintain his action. It is unquestionably true, as a general rule, 
that a stranger to an agreement cannot sue in his own name.— Williams 
vs. Everett and others, 14 East. Rep. 582. But there are exceptions to 
the rule; and it has been decided that it is immaterial from whom the 
consideration passed, if it be a sufficient foundation for a valid promise. 
If A delivers money to B for the purpose of being paid over to C, C may 
maintain an action against B for the money. The person to whom the 
promise is to be performed, though not the party centracted with, being 
the meritorious cause of it, can take advantage of the promise.—Con. 
Rep. 443; 3 B. and P. 149, n. (a) ; 2 D. and R. 277; 4 B. and C. 
664; 17 Mass. Rep. 575, 579; 3 Pick. 92; 13 John. Rep. 497; 22 
Am. Jur. 16,19 ; Chit. on Plea, 5; Chit. on Con. 45,48; Ham. on Par. 
8,9; Story on Agency, 393, 394. But the obvious answer to all those 
eases is, that the money, or property, sued ror belonged to the plaintiff. It 
must be proved either that the plaintiff was the person with whom the 
contract was made, or that he was the party legally and really interested 
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in it when made.—1 Last. 497; 8 T. R.332. Plaintiff having a an n equi- 
table interest in the contract is not sufficient; therefore a cestui que trust 
cannot sue.—Allen vs. Jenlett, Holt, c. 641. Money deposited with a 
stakeholder can only be recovered from him by the person legally entitled 
thereto.—13 East. 20. The plaintiff, Whitehead, had no legal right to 
the money paid by Bunn to Peck. In one sense, it is true that it was 
paid to his use, as it was appropriate -d to the joint note of Whitehead & 
Bunn, but not ‘to his use, in the meaning and spirit of the foregoing cases, 
Whitehead had no agency nor participation in the transaction between 
Bunn and Peck. As to the idea that the subsequent settlement, upon the 
mortgages, was a ratification and adoption of the previous agency, install- 
ing Whitehead into the shoes of Bunn, and thereby constituting him the 
creditor of Peck—the fallacy of it, as I humbly conceive, lies in identify- 
ing principal and surety with principal and agent ; relations which, in point 
of law, are very dissimilar. Agency must be antecedently given, or be 
subsequently adopted ; and, in this latter case, there must be some act of 
recognition.—2 Aent Com. 614. But where the act of the agent is intended 
to affect a third person, it is necessary to prove an express authority given 
to the agent at the time he acted, and no subsequent sanction of the principal 
will give it effect.—S East. 498; 3 Chit. Com. L. 206. The rule of law, 
that omnis ratihabitio, retro trahitur, &c., seems only applicable to cases 
where the conduct of the parties on whom it is to operate, not being refer- 
able to any agreement, cannot, in the mean time, depend on whether there 
be a subsequent ratification. —5 East. 500. A person, by an assumed 
agency, and without any assent or acquiescence to the act, cannot bind 
another, nolens volens, however useful and necessary the act may be. But 
a surety has a right to see to it that the debt for which he is bound is paid. 
And if he satisfies the creditor, to relieve himself, which he may do with- 
out the consent of his principal, still it is money paid for his use, to recover 
which an action will lie. Does the relation of principal and surety create 
such an agency that the acts and admissions of the latter would bind the 
former, though he should subsequently so fr confirm the deed of his surety 
as to refund the money paid on his account? Numerous other points ot 
dissimilarity might be adduced, but we forbear. 

The court is of the opinion that as neither principal nor security was 
bound to pay the excess of interest, Bunn, by voluntarily paying money 
upon a usurious agreement, which he himself had negotiated, could not 
compel Whitehead to refund. It could not be money paid to the use of 
the principal, as Bunn paid it with a full knowledge that it was illegal. 
That without notice from his principal, forbidding its payment, he was 
under obligation at his peril to resist it. And without expressing any 
opinion as to what might have been the rights of Whitehead as against 
Bunn, had the payment to him been in money and not in property, we 
hold that Whitehead cannot maintain assumpsit against Peck, for money 
paid to Peck by Bunn, and which it is not pretended was the money 
of Whitehead, merely because Whitehead afterwards discharged, in 
property, the liability imposed upon him by operation of law in favor of 
his security. No precedent has been produced to warrant such a pro- 
ceeding. 

Wherefore the opinion of the court below must be affirmed. 
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Niszet, Judge. 


Upon the question made in this case, very little direct authority is to 
be found. It is to be decided, therefore, upon general principles. The 
court being compelled to give judgment at Hawkinsville, before the ex- 
piration of the Term, and having then access to but few books, I felt 
great doubt as to the correctness of the judgment rendered. That doubt 
was strengthened by the dissentient opinion of my learned brother, War- 
ren. Since I have had an opportunity of looking into the subject with 
some carefulness, I have become reconciled to the judgment, and although 
there is obviously in the case some conflict of principles and authorities, 
I must think the judgment of the court was right—right both upon prin- 
ciple and authority. 

The facts are few. Whitehead, the plaintiff in error, through Bunn, 
who was his surety, negotiated a loan from Peck, the defendant, at 
usurious interest. Before the maturity of the note, and with knowledge 
that it was tainted with usury, Bunn paid it in full to Peck. He was at 
the time secured against loss as surety, by a mortgage from Whitehead, 
his principal. After payment to Peck, Whitehead reimbursed Bunn in 
property. These facts establish that the contract was usurious; that 
Bunn had knowledge of that fact, and that the payment by him of the 
usurious interest was voluntary. Whitehead brought his action of as- 
sumpsit, for money had and received, against Peck, for the usurious 
interest paid by Bunn. The question is, is he entitled to recover? I 
think he is not. This I know is an equitable action, and is extensively 
remedial, yet it is subject to rules. It does not give to courts of law 
jurisdiction which belongs to courts of equity. It lies in a great variety 
of cases, but in no case where there is nota contract, express or implied, 
between plaintiff and defendant ; and there must be such a contract as 
creates a privity between the parties. It does not lie to enforce every 
imaginable equity, between man and man, growing out of moneyed trans- 
actions. It lies in all cases where money is in the hands of another, 
which ex @quo et bono, the plaintiff is entitled to recover, and which the 
defendant is not entitled, in conscience, to retain. Yet this good and just 
right in the plaintiff, and this conscientious inability in the defendant, 
grow out of privity of contract, either express or implied, in law.—1l 
Wheat. Selwyn. 103; 14 East 582; 4 B. & Ad. 612; 1 Cr. & Jor. 83; 
17 Mass. 579; 7 Taunt. 339; 1 R. & M. 68; 3 RK. & A. 643. 

Between Whitehead and Peck, there is no express contract. Is there 
any implied in law? In cases where the borrower pays the usurious 
interest himself, the statute against usury, and the fact of payment, create 
a contract. There is in the transaction a direct relation between the par- 
ties, viz: privity. The money is paid by the plaintiff, and is received by 
the defendant for his use. It is the money of the plaintiff which he holds, 
and it being received, against the statute of usury, he cannot retain it 
in conscience. Lx equo et bono, the plaintiff is entitled to it. In that 
case, the borrower could certainly recover. Upon the note, there is a 
contract between Whitehead the maker, and Peck the holder, so long as 
it remains in his hands. But so soon as the surety steps in and pays 
the debt, Peck is entirely dismissed from it—his rights in it cease, and 
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the surety is subrogated to all the rights of the holder. This position 
is not necessary to be sustained by authority ; so that the payment by the 
surety, so far from creating a privity between the maker of the note and 
the holder, does in fact destroy that which before existed. It does more: 
it creates new relations between the surety and the holder, incompatable 
with the plaintiff's right to recover. There is a contract implied in this 
case, between the surety and the holder, by virtue of the statute and the 
fact of payment; a direct relationship which constitutes privity. It is 
the money of Bunn, the surety, which Peck has received, and he has 
received it to Bunn’s use. The unconscientiousness of the retention of 
it, has reference to Bunn, and not to Whitehead. The indebitatus is as 
to him, and it is to him that the law makes the assumpsit. What 
reply could Peck make to an action for the usurious interest by Bunn? 
I know of none which would be available. Bunn, if sued by Peck, the 
lender, on the usurious contract, could plead the usury, (L/ydenburg, 
107,) and if so, having paid it voluntarily, he can recover it back in an 
action for money had and received. It would not be competent for Peck 
to plead that Bunn had been reimbursed by Whitehead. He would not 
be permitted to go out of his own contract with Bunn, and inquire into his 
(Bunn’s) relations with his principal, for a defence. If Bunn, being 
reimbursed by Whitehead, should still recover the usurious interest out 
of Peck, what then? Why, then an action would probably lie for it 
against him in favor of Whitehead. Whitehead would at all events have 
an equity in this money, which he could assert in chancery or at law. 
Now, can the payment of the money create, by implication, two contracts 
at the same time? Can this usurious interest be recovered both by Bunn 
and Whitehead? Is Peck liable to Bunn, and if he is, is he also liable 
to Whitehead? Can he be liable to both, at one and the same time? I 
apprehend he cannot be. And this view of the matter satisfies me that 
there is no contract, no privity, between Whitehead and Peck, and that 
the former ought not to recover against the latter. If this question be 
tested by the rules of pleading and evidence, | cannot peter how the 
plaintiff could ever make out his case against the defendant. The facts 
do not expressly, or by implication of law, create an assumpsit on the part 
of Peck. Without that, the action of assumpsit cannot be win od. 
Again, one of the first rules of pleading is, that the action shall be brought 
by him who holds the legal interest in the contract. If 1am right in my 
view of the subject, Bunn, the surety, has the legal interest here. The 
plaintiff by his s own evidence has shown thi is, according to my view of this 
record, and has therefore proven himself out of court. It has been stated 
already that a surety, having paid the debt of his principal, is subrogated to 
the rights of the creditor against him. He cannot, however, be subro- 
gated | to more than the creditor’s rights. The creditor could not have 
recovered'the usurious interest from the maker, if he (the maker) had plead 
the statute of usury, in an action upon the contract. Could, therefore, 
Bunn have recovered this excess of interest out of Whitehead, his prin- 
cipal ? Was it not his duty to have awaited a suit, and plead the usury ? 
Knowing, as he did in this case, that the contract was tainted with usury, 
was not this necessary to his own protection ? And was not his voluntary 
payment of the usury an act of his own wrong, which would pre- 
clude him from recovering it from his principal? We have seen that 
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the surety may set up the defence of us sury. “In a case like the present, 
where the surety is cognizant of that defence, it strikes me that he fails 
to make it at his peril. 

The rights of the principal are involved. The surety had no right by a 
voluntary payment to charge his principal with usurious _ rest. It 
was Col npe tent for him to protect him, and it was his duty to do it. Sup- 
pose that Whitehead had not refunded to Bunn the illegal interest, and 
h 
k 





e had sued Whitehead for it, could not the latter have plead Bunn’s 
nowledge of the usury in the contract, and his obligation to have set it 
up in d fonee against the creditor? Jt is so decided in several instances, 
and decided contrarywise in one case in Massachusetts. Blydenburg 
holds this language, upon the authority of what is called Potkin’s case, 
8 Leonard, 63; to wit: “ But it seems that if the surety of the borrower 
at usurious interest have an opportunity to make his defence in a suit 
upon the original usurious bond, and omit to plead, he cannot afterwards 
recover of the borrower upon his counter-bond of indemnity, but shall be 
punished for bis neglect.”— Dlyde seed 102. In Cro. Eliz. 588, a 
precisely similar case was decided contrary, oa upon the ground tl hat 
the surety might not have known of the original contract being usurious, 
in time to make his defence, sustaining the position, that if he had known 
of the usury in time to plead it, he could not have recovered against his 
principal. 

Justice Glanville, upon the authority of Noy, is reported to have said, 
“Tt would be a dangerous prece dent to avoi d the statute of usury ; for the 
surety might be a friend of the usurer, who would not plead the statute, 
and so the statute would be to little » purpose. —Blydenburg, 102; Noy, 73. 
It is something more than aur that in this case the surety was the 
friend of the usurer. The writer on usury, Blydenburg, before quoted, 
emarks that the yrinciple of Potkin’s case has been followed in the 
Jnited States. It was followed in JZoore’s Ezrs. vs. Vance, 3 Dana 

In Ford vs. Keith, 1 Mass, 139, it is decided that the surety may 
ver against the prince ae the usurious interest voluntarily paid. In 
case, the coun the plaintiff in the argument put his right 
ecovery on the ground that he had no notice of the usury, and 
fore could not ave ape ad it. The court, however, ruled that with 

‘without notice = 208) lr cover. It does not seem to me that this 
hority is consonant with reason ; it is in conidict with the common law. 
Now, if I have shown ae it Whitehead might have successfully defended 
| gre the recovery of the usurious interest on the part of 
, it follows that his voluntary refunding it to him, was an act 
isown wrong { from which he can take no benefit ; and it farther results 
as a consec uence of this wrong act, that he has no equity against 
Peck, the lender. Ii true, ex @quo el bono, that he is entitled to 
this money at the hanc eck. 
it is argued that this case turns upon the doctrine of agency ; 
unn acted in payit 12 the debt as Whitehead’s agent, and therefore it 
is his act; that a subsequent ratification is the same witha prior appoint- 
ment, and that the maa at ‘¢ omnis ratibabitio retro trahitur et mandato 
priori equi paratur” applies. The doctrine of ratification is not question- 
ed, but itis not apparent how the law of agency can govern this case. 
It, indeed, Bunn was Whitehead’s agent, the privity is established, and 
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the action is sustainable. But it does not appear from the facts disclosed 
by the record, that he purported to be his agent, or that he assumed to 
be his agent, or that he was considered by Peck his agent. On the con- 
trary, it does appear that he was his surety ; that he was equally bound 
with him to Peck; that in consequence of this liability, acting for himself 
and in his character of surety, and with a view to his own protection, he 
made this payment. Now, is it possible that the subsequent reimburse- 
ment by Whitehead can abrogate all the relations of the parties, or set 
them aside, and introduce new relations? By what law are the rights of 
these parties determinable? By the law of principal and surety, or that 
of principal and agent? They are manifestly different, viewed as princi- 
pal and surety, from what they are as principal and agent. To subject 
them to the law of both relationships would be an absurdity. We must 
elect between the two. And can we presume an agency, to the exclusion 
of all the rules which are so well settled, as applying to principal and 
surety——-maker and endorser ? If, in this case, the court can travel out of 
the record, and presume an agency, then may courts of justice do the same 
thing, in every case where a surety or an endorser takes up the paper of 
his principal. Hada stranger to the contract volunteered the payment 
of the debt, usury and all, and Whitehead reimbursed him, he would 
have been an agent by ratification, and this action would lie. Since 
Bunn was no stranger to the contract, but a party to it, and as there 
was no evidence of his acting with the means, or by the authority of 
Whitehead, we must presume that he acted on his own account, and 
with a view to his own interest. 
Whereupon the judgment of the court below was affirmed. 


Warner, Judge, dissenticat. 


I cannot concur in the opinion delivered by the majority of the court in 
this case. It appears from the record, in the fore part of the year, 1838, 
Peck, the defendant, advanced as a Joan upon the note of plaintiff, witl 
Henry Bunn, security, the sum of $2,940 00, the note being drawn for 
the sum of $3,500 00, payable to Peck, the defendant, to become due 
on or about the Ist January, 1839. About the time the note for 
$3,500 00 fell due, the plaintiif renewed, by giving a note for $700 00, 
to fall due on or about the Ist January, 1840. The plaintiff renewed a 
second time by giving a note for $840 00, to fall due on or about the Ist 
January, 1841; the plaintiff, Whitehead, indemnifying Bunn, his seeu- 
rity, by mortgages on property. The amount of the first note for 
$3,500 00, and the other two notes when added together, make the sum 
of $5,040 00. Before the maturity of the notes given on the last re- 
newal, Bunn as the security of the plaintiff, took up all the notes which 
had been given to the defendant by Whitehead as principal, and to which 
he was the security, amounting to the aforesaid sum of $5,040 00; and 
afterwards, before the last note given in renewal fell due, the plaintiff, 
Whitehead, paid Bunn, his security, the aforesaid sum of $5,040 00 in 
property. The plaintiff instituted his action for money had and received 
against the defendants, to recover back the usurious interest. There is 
no contest as to the fact of the transaction being usurious. The defend- 
ant has received a large amount of money, which, according to the laws of 
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his country, he is not entitled to retain ; but itis contended, inasmuch as 
the defendant did not receive the usurious interest from the hands of the 
plaintiff, Whitehead, but from the hands of Bunn, his security, there is no 
privity between the plaintiff and defendant, from which the law will imply 
an obligation to repay the money. The court below charged the jury, 
“That if Bunn, piaintiff’s security, paid Peck even before the maturity 
of the note, and subsequently, plaintiff paid Bunn to indemnify him as 
security, the plaintiff must fail. But if plaintiff had paid Bunn before 
Bunn paid defendant, Peck, the lawimplied an agency of Bunn to plain- 
tiff, Whitehead ; but here the proof was, plaintiff paid Bunn, his securi- 
ty, after the security had paid the creditor.” 

Before I proceed to consider the charge of the circuit judge, I will for a 
moment advert to the legal character of an action for money had and re- 
eeived. The action for money had and received, is an equitable action. 
‘“¢ Whenever the defendant has received money which is the property of 
the plaintiff, and which the defendant is obliged by the ties of natural jus- 
tice and equity to refund,it may be recovered from him in an action for 
money had and received to the plaintiff’s use. This form of action has 
been of late years extended, on the principle of its being considered like a 
bill in equity ; and therefore, in order to recover on a ‘count for money 
had and received, the plaintiffmust show, that he has equity and conscience 
on his side, and that he could recover it in a court of equity.”—1st 
Leigh’s Nisi Prius, 44; Moses vs. McFarlane, 2d Burrow’s Rep. 1012; 
Straton vs. Rastall, 2d Term Rep. 370. In Moses vs. McFarlane, it is 
said, ‘ This kind of equitable action to recover back money which ought 
not in justice to be kept, is very beneficial, and therefore much encouraged. 
It lies for money got through imposition, express or implied, or extortion, 
or oppression, or an undue advantage taken of the plaintiff ’s situation, con- 
trary to laws made for the protection of persons under those circumstances.”? 
In Straton rs. Rastall, Buller, Judge, says: ‘‘ In conscience, he only who re- 
ceived the money ought to be obliged to pay it back ; and a court of equity 
would inquire in this case, whether the party had received the money or 
not.” 

In the case under consideration, there is no controversy as to the 
fact that Peck, the defendant, received a large amount of money by way 
of usurious interest, in payment of Whitehead’s notes, from the hands 
of Bunn, his security, which the law forbid him to receive and retain. 
If this large amount of usury had been paid into the hands of Peck by 
the plaintiff himself, it is conceded the plaintiff, Whitehead, might have 
recovered it back in this form of action, the parties not being, in the eye 
of the law, in pari delicto. Would not a court of equity, on the facts dis- 
closed by the record in this case, decree the payment of the money, now 
sought to be recovered, to the plaintiff? Would not the fact that Peck 
had received the money in payment of Whitehead’s note from White- 
head’s security, which had been refunded to Bunn, the security, by White- 
head, raise such an equity in favor of Whitehead as would entitle him, in 
a court of equity, to a decree for the amount in the hands of the defend- 
ant, so wrongfully and unjustly received by him? If it would not so 
decree, then I am frank to confess, I have been greatly mistaken as to 
the powers and duties of a court of equity. If a court of equity would 
decree the repayment of the money, on the state of facts presented, then, 
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as we have seen, the- action for money had and received is maintain- 
able. 

I will now proceed to examine the charge of the court to the jury. 
The court states the law to the jury to be, ‘ that if the plaintiff had paid 
Bunn, before Bunn paid defendant, Peck, the law implied an agency of 
Bunn to plaintiff Whitehead.” As I understand this part of the charge, 
the court intends to be understood as saying, that if Whitehead first paid 
the money to Bunn, and then Bunn paid it to Peck, Bunn paid the 
money as Whitehead’s agent, and the plaintiff would be entitled, under 
the law, to recover, on the ground that payment by the agent is the s same 
as payment by the ‘principal. To this part of the charge of the court | 
yield my assent. But the court also charged, “ that if Bunn, plaintiff’s 
security, paid Peck, even before the maturity of the note, and subsequent- 
ly, plaintiff paid Bunn, to indemnify him as security, plaintiff must fail.” 
This part of the charge of the court, when applied to the facts of this 
case, necessarily defeated the plaintiff's right to recover. Was the 
charge of the court correct, in contemplation of law? I first propose 
to examine the question of agency, without regard to the relation of 
principal and security existing between Bunn and Whitehead. It is ad- 
mitted, if Whitehead first paid the money to Bunn, and then he paid 
it to Peck, Bunn was the agent of Whitehead in making the payment. 
But is there any difference in law, between an antecedent authority given 
to make the payment by Whitehead to Bunn, and the ratification of the 
payment subsequently, of Bunn, by Whitehead ? 

The authorities recognize no such distinction, as will be readily dis- 
covered by reference to them. ‘If I make a contract in the name of a 
person who has not given me an authority, he will be under no obliga- 
tion to ratify it, nor will he be bound to the performance of it. But if, 
with full knowledge of what I have done, he ratify the act, he will be 
considered to have contracted originally, by my agency ; for the ratifica- 
lion is equivalent to anoriginal authority.”,—1st Livermore on Agency, 44; 
2d Kent’s Com. 614; 2d Greenleaf’s Ev. 46; Maclean vs. Dunn, 15th 
Com. Law Rep. 129. The maxim of the law is, that ‘every consent 
given to what has been already done, has aretrospective effect, and equals a 
command.”’? If Bunn, without the "knowledge of Whitehead, advanced 
the money to Peck, and took up W hitehead’s notes, and afterwards, 
with a full knowledge of all the facts, Whitehead ratified the trans- 
action, as it appears he did do, by repayment to Bunn the full amount 
he had paid Peck, then Bunn was as much Whitehead’s agent, in 
making the payment, as if Whitehead had first paid the money to Bunn, 
and then Bunn had paid it to Peck. In contemplation of law, Bunn 
was as much the agent in the one case as the other. Certainly, it does 
not lie in the mouth of the defendant to object, Bunn was not the agent 
of Whitehead, in making payment and taking up Whitchead’s notes, 
when Whitehead himself has adopted and ‘Tatified his acts as such 
agent, and reimbursed him the full amount paid to Peck. But, it may 
be said, the payment to Bunn by Whitehead was made in property. If 
parties agree to take property in lieu of cash, it is a good payment.— 
Peters vs. Barnhill, 1st Hills Carolina Rep. 234. Payment of a 
money debt, as surety or endorser, by conveying land which is received 
at the time as payment, will support the count for money paid, laid out 
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and expended.—Aiuslie vs. Wilson, 7th Cow. Rep. 662; Bonney vs. 
Seeley, 2d Wendall’s Rep. 481. The defendant, in this case, can de- 
rive no aid whatever from the fact, the payment by which Bunn was 
reimbursed was made in property. If the parties thought proper to treat 
the property as cash, they had a legal right to do so, and such payment, 
in judgment of law, will be considered as a cash payment. The payment 
of the money by Bunn to Peck, having been adopted and ratified by 
Whitehead, subsequently, and Bunnre imbursed therefor, Whitehead is en- 
titled, both in law and equity, to recover the amount of usurious interest 
from Peck, who received it, equally as if the money had been paid direct- 
ly by Whitehead to Peck, out of his own hand ; and the attempted evasion 
ofthe law ought not, in my judgment, to receive the sanction of this court. 

Ihave been considering this question as if the relation of principal and 
security did not exist between Bunn and Whitehead, at the time of the 
payment of the money ; and have endeavored to establish the plaintiff’s 
right to recover, on the ground that the payment to Peck was made by 
Bunn as the agent of Whitehead. Although there was no antecedent 
authority given to Bunn by Whitehead to make the payment; yet, his 
subsequent ratification of the payment by Bunn, and reimbursing him, was 
in law equivalent to an original authority, and the defendant, with the 
money in his pocket, could not question his agency, when Whitehead had 
ratified it. Does the fact that Bunn was the security of Whitehead in 
the least degree weaken his authority as agent in making the payment to 
Peck for Whitehead in a legal point of view? I think not ; but, on the 
contrary, greatly strengthens it. The record shows that Whitehead was 
principal and Bunn the security, and that Bunn paid the money to Peck 
as security for Whilehead. If Whitehead was the principal debtor, and 
Bunn the security, and the money was paid by the security to Peck the 
creditor, such payment was, in contemplation of law, made for the princi- 
pal debtor. “Jf one person is surety for another, and compellable to pay 
the whole debt, and he is called on to pay, it is money paid to the use of 
the principal debtot, and may be recovered in an action against him, for 
money paid, though the surety did not pay the debt by desire of the prin- 
cipal.”—Ist Livermore on Agency, 52-3; Tousaint vs. Martinnant, 2d 
Term Rep. 104; Exall vs. Partridge, Sth Term Rep. 310; Ponnall vs. 
Forrand, 13th Com. Law Rep. 230. In 2d Kent’s Com. 617, the learned 
commentator asserts the principle, that “ A surety, from his relation to 
the principal debtor, has an interest and a right to see that the debt be 
paid: and if he pays to relieve himself, it is money paid to and for the 
use of the other.” If Bunn paid the money to Peck, as the security of 
Whitehead, as the record shows, he paid it for Whitchead ; and if White- 
head had not reimbursed Bunn, he would have been entitled, so soon as 
the note became due, to have maintained an action against White- 
head, for so much money paid to Peck for his use. The charge of 
the court evidently proceeds on the ground, that Bunn, when he paid 
Peck, paid his own debt, when in fact he paid it for the use of White- 
head, his principal, and would have been entitled, as we have seen, (had 
it not been paid,) to recover it from Whitehead. If it was Bunn’s own 
debt, he paid to Peck, money which he paid for himself, on what princi- 
ple is it he would be entitled to recover it back from Whitehead? Bunn 
certainly would not have been entitled to have recovered back his own 
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money ; money paid for himself to Peck, from Whitehead? The court be- 
low asserts as the law, that the security might pay off the whole debt, and 
recover of the principal, for so much money paid to his use. But if 
Bunn the security paid it for himself, how could he recover of Whitehead, 
for so much money paid for his use? If Bunn paid the money to Peck 
for Whitehead as his security, as the record shows he did, then White- 
head is entitled to recover from Peck the amount of usury which Bunn 
paid him for Whitehead. The money which Peck received from Bunn, 
over and above the principal and lawful interest, was, in legal contempla- 
tion, Whitehead’s money paid to Peck by Bunn for him, and which, 
in equity and good conscience, he ought to refund ; and the law raises an 
assumpsit in favor of Whitehead, and creates a privity of contract be- 
tween Peck and Whitehead, which authorizes the plaintiff to recover in 
this form of action.—Camp vs. Tompkins, 9th Connecticut Rep. 553; 
Mason vs. White, 17th Mass. Rep. 560; Hall vs. Marston, 17th Mass. 
Rep. 575; Wilson § Co. vs. Smith, 3d Howard’s Rep. 763. In Camp 
vs. Tompkins it is said, ‘ In the eye of the law, there is always such pri- 
vily of contract as is necessary to sustain this action, between a person 
who holds the money of another, which in equity and good conscience he 
is bound to refund, and the person whose money is thus withheld.” In 
Hall rs. Marston, which was an action for money had and received, 
Chief Justice Parker says: ‘‘ There are many cases, in which this action 
is supported without any privity between the parties, other than what is 
created by law. Whenever one man has in his hands the money of 
another, which he ought to pay over, he is liable to this action, although 
he has never seen or heard of the party who has the right. When the 
fact is proved, he has the money ; if he cannot show that he has legal or 
equitable ground for retaining it, the law creates the privity and the pro- 
mise.” If it be contended Bunn paid the money voluntarily, before the 
notes became due, without authority from Whitehead, it may be answered, 
Peck received the money for Whitehead’s notes, and Whitehead, with a 
full knowledge of the facts, ratified the payment made by Bunn, and reim- 
bursed him; therefore, in judgment of law, the payment was made by 
Bunn as the agent of Whitehead, as clearly, as if Whitehead had in the 
first instance given Bunn the money to hand over to Peck, on the princi- 
ple, that the ratification of the act of payment, by Whitehead, is equivalent 
to an original authority to Bunn, to make such payment. Besides, 
Whitehead having recognized and ratified the payment made by Bunn, 
Peck, with the money in his pocket, cannot be heard in denial of Bunn’s 
agency, to make such payment for Whitehead. In my judgment, it 
would be iniquitous to permit him to do so, for the purpose of defeating 
this equitable action. If Bunn paid the money to Peck, the creditor, as 
the security of Whitehead, as the record shows he did, then he paid it for 
Whitehead, and Whitehead has reimbursed him. he defendant, Peck, 
then, has the money of Whitehead, which, under the laws of the country, 
he ought not to retain, paid to him either by Bunn as his agent, or paid to 
him for Whitehead by Bunn, his security ; and not being able to show, 
“he has either a legal or equitable ground for retaining it, the law creates 
the privity and the promise” necessary, to entitle the plaintiff to recover. 
I am therefore of the opinion the judgment of the court below should be 
reversed, and a new trial granted. 











HAWKINSVILLE, JUNE TERM, 1846. 


Eastman et al. ve. McAlpin. — 














No. 22.—Moses Eastman and Samver Puixerick, plaintiffs in 
error vs. Henry McAtpin, defendant in error. 


The answer of a defendant is evidence for him, so far as it is responsive to the case 
made by the bill, or connected necessarily with the responsive matter, or expla 
natory of it. As where it is charged in the bill that the defendant in execution 
is in possession of the property conveyed by him to his co-defendant in the bill, as 
being prima facie evidence of fraud—the answer admitting the possession, and 
showing, by way of explanation, that the defendant in execution holds as tenant of 
the vendee, paying him rent and hire therefor, is responsive to the bill, and there- 
fore evidence in his favor. 

In the construction of a statute, when the words of the enacting clause are clear and 
positive, recourse must not be had to the title or the preamble. They serve to as- 
sist in removing ambiguities, where the intent is not piain and manifest. The title 
of an act and the preamble, are, strictly speaking, no parts of it. 

A bona fide and absolute conveyance of any part, or the whole of his estate, by a 
person unable to pay his debts, (even to a creditor in satisfaction of a pre-existing 
debt, whereby another creditor is excluded from any share or portion of the estate 
so conveyed,) if the same be free from any trust for the benefit of the seller, or any 
person appointed by him, is a valid conveyance as against such excluded creditor, 
and all other persons. Sucha conveyance is not obnoxious to the statute of 1SLS. (@) 


This was a Bill in Equity, filed to set aside a conveyance of an insol- 
vent debtor, under the act of 1818, and was tried before Judge 
Fleming, in Chatham Superior Court, January Term, 1846. The follow- 
ing are the facts of the case: Henry McAlpin, the defendant in error, un- 


der a contract for that purpose, furnished bricks to Samuel Philbrick, one 
of the plaintiffs in error, for the building of a dwelling-house and out- 
buildings on two lots in Brown Ward, city of Savannah. The bill for the 
bricks was partially paid, when Philbrick suspended payment, generally. 
After his suspension, he paid about six hundred dollars on the account for 
bricks, leaving a balance then due of some two thousand dollars, or up- 





(2) ** An Act to prevent assignments, or transfers of property, to a portion of creditors, 
to the exclusion and injury of the other creditors, of persons who fail in trade, or 
who are indebted at the time of such assignment or transfer.” Assented to Dec. 
19, 1S18. 

‘“‘ Whereas a practice of selecting particular creditors by assignments and transfers 
of property, made by persons indebted, and thereby excluding or defrauding other 
bona fide creditors of their just claims, on the estate of insolvent debtors, is contrary 
to the first principles of equity and justice ; to prevent the mischief thereof, 

** Be it enacted, &c., That any person or persons, unable to pay his, her, or their 
debts, who shall at any time hereafter make any assignment or transfer of real or 
personal property, stock in trade, debts, dues, or demands, in trust, to any person or 
persons, in satisfaction or payment of any debt or demand, or in part thereof, for the 
use and benefit of his, her, or their creditor or creditors, or for the use and benefit of 
any other person or persons, by which any creditor of the said debtor shall or may 
be excluded from an equal share or portion of the estate so assigned or transferred, 
such assignment, transfer, deed, or conveyance, shall be null and void, and considered 
in law and equity as fraudulent against creditors :—Provided, nevertheless, that 
nothing contained in this act, shall prevent any persons in debt, from bona fide and 
absolutely selling and disposing of any part, or the whole of his, her, or their estate, 
so the same be free from any trust for the benefit of the seller, or any person or per- 
sons appointed by him, her, or them.” 





158 SUPREME COURT OF GEORGIA, 





Eastman et t al. vs. . Me. Alpin. 


wards. McAlpin brought his action for the balance against Philbrick, and 
recovered a judgment. Previously to the recovery of this judgment, 
Philbrick being indebted to the minor children of J. Stone, deceased, of 
whom Eastman, the other plaintiff in error, was guardian, on a note en- 
dorsed by J. W. Morrell, of Savannah, and being also indebted to the es- 
tate of Wesley Abbott, who had been for many years a workman in the 
jewelry store of Eastman, and in the welfare of whose family Eastman felt 
an interest, was pressed by Eastman for a settlement of those debts. Un- 
der the pressure, as the only means of meeting the demands, Philbrick re- 
solved to sell the said property in Brown Ward, a house and lot in Hicks 
Tything, Savannah, three slav es, his house servants, and his furniture, and 
to remove his family to the North to reside, until he was relieved from 
his difficulties. 

He, accordingly, proposed to Eastman to become the purchaser of the 
whole prope rty, in which event, after paying certain mortgages upon the 
property in Brown Ward and Hicks Tything, he would allow as much of 
the purchase-money as was necessary to satisfy the aforesaid debts to 
Stone’s children and Abbott’s estate to be so applied. The purchase was 
made, at an adequate price. Eastman assumed the payment of the mort- 
gages, which he took up, and advanced the balance of the purchase-money 
in cash, and took up and delivered to Philbrick the notes of J. Stone’s 
children and Abbott’s estate, and paid him the surplus in cash. 

Eastman subsequently sold the Hicks Tything property, at an advance 
of $500 on the original purchase by him. He went on to complete the 
building in Brown Ward, which, at the time of the sale, was in an unfinished 
condition ; and after expending upon it about $3,000, had some of the 
rooms sufficiently finished to be occupied. 

The sale took place in April, and in July following Philbrick stopped pay- 
ment. The conveyances were absolute, and the purchase- money proved to have 
been paid. The bill alleged that Philbrick remained in the possession of 
the slaves and furniture after the sale, and exercised ownership over them 
and it, and subsequently, and as soon as the said dwelling-house and ap- 
purtenances in Brown Ward were completed, proceeded to occupy the 
same, and still continued to do so. The possession being so alleged, the 
questions were asked in the interrogatory part of the bill, ** In whose pos- 
session the said estate, real and personal, then was ?” and, ‘* What had be- 
come of said slaves and furniture ?”? To which the said Eastman an- 
swered, admitting the possession of Philbrick, and stated, by way of 
explanation ther eof, that Philbrick, having changed his mind ‘as to sending 
his family to the North to live, hired the furniture and two of the slay es, 
he (Eastman) having sold the other ; ; and in December of the same year 
he rented the house in Brown Ward, at $300 per annum, for one year, 
which renting and hiring to Philbrick had been continued. The answers 
of both the said Eastman and Philbrick, positively denied all trust of any 
kind, and averred that the said sale was absolute and bona fide. And no 
trust was proved. 

The cause proceeded to trial in the court below ; and the evidence hav- 
ing closed, the Circuit Judge charged the jury that possession of the vendor, 
after the sale, was prima facie evidence of fraud, and, unless explained, 
became conclusive ; and that the explanation of that possession contained 
in the answers was no evidence, because not responsive to the allegations 
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or interrogatories in the bill. Whereupon the solicitors for the plaintiffs 
in error, who were the defendants in the bill, excepted to the said charge, 
because the answers in that regard were directly responsive, both to the 
allegations and interrogatories in the bill; and because the transaction being 
an absolute sale for a valuable consideration, as proved by the evidence 
in the case, the purchaser had a right to do with the property as he 
pleased ; to place whomsoever he would in possession ; and that, under 
those circumstances, no inference of fraud or trust ought to have been left 
to the jury, as deducible from the vendor’s possession, in this case. 

And the court below further instructed the jury that the terms bona fide 
in the said act of 1818 didn ot only mean an absolute sale for a valuable 
cash consideration paid at the time, but superadded the idea, that any con- 
dition or agreement in the original contract of sale from an insolvent man 
that the purchase-money should be applied to the payment of certain credi- 
tors, whereby others became excluded, the money having in fact been so 
applied, would not be bona fide within the meaning of the act of 1818. 
To which the solicitors for the plaintiffs in error excepted. 

The solicitors for the plaintiffs in error then requested the court to in- 
struct the jury that the deed being absolute, if there was no evidence of a 
secret trust, the case was not within the statute of 1818, which instruction 
the court refused to give; but, on the contrary, charged the jury that the 
deed, although absolute, and for a cash consideration paid at the time, was 
within the statute, if the property was purchased under a condition and 
agreement entering into the original contract of sale between Philbrick and 
Eastman that the purchase-money should be applied to the payment of 
certain creditors whereby others became excluded, Philbrick being insol- 
vent at the time. Also, that if the consideration-money, or any part 
thereof, was applied under such contract to the payment of a pre-existing 
debt, the case was within the statute. To which the plaintiffs’ solicitor 
excepted. 

The solicitors for the plaintiffs in error asked the court, further, to in- 
struct the jury that the plaintiffin error, Eastman, having purchased for a 
cash consideration, paid by him at the time, the consent of Philbrick that 
the cash purchase-money should be applied to the payment of the debts 
of Philbrick to the minor children of J. Stone, of whom Eastman was the 
guardian, and to Abbott’s estate, and the actual application of the purchase- 
money to those objects, did not bring the case within the act of 1818: 
which instructions the court refused to give ; but, on the contrary, charged 
that the condition and agreement in the original contract of sale between 
Philbrick and Eastman that the purchase-money should be applied to the 
payment of the said debts, Philbrick being insolvent, created a trust for the 
payment of said creditors of Philbrick, to the exclusion of other creditors, 
which brought the case within the act of 1818. To which the plaintiffs’ 
solicitors excepted. 

The solicitors for the plaintiffs in error then asked the court below to 
instruct the jury that whilst it might be true that if Philbrick had assigned 
the property to Eastman to pay the debts out of what the same might 
realize, it might have been within the act, yet that Eastman having made 
an absolute purchase, for cash advanced, the direction of Philbrick to apply 
that cash, when paid, ina particular way, even to the payment of particular 
debts, did not bring the case within the act of 1818: which instruction 
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the court refused to give ; but, on the contrary, charged the jury that 
the instruction asked was substantially answered in the charge given on 
the previous instructions prayed. Whereupon the solicitors for the plain- 
tiffs in error excepted. 

The jury, under the charge and decision of the presiding judge, rendered 
a verdict setting aside said conveyances, and decreeing the said property 
to be subject to the debts of Philbrick, &e. 

Upon all which exceptions to the decisions of the court below the 
plaintifis assigned error. 


Wa. Law for the plaintiffs in error. 


The plaintiffs in error will maintain, that the court erred in charging the jury, that 
the explanation in the answers as to the possession by Philbrick after the sale, was not 
responsive to the bill and not evidence in the cause. 

They contend that such passages of an answer as are explanatory of other passages 
responsive to the bill must be read.—5 Ham. Rep. 254, 255; | Russ. and Mylne, 64; 
5 Sim, 225; 3 Russ. 149; 3 Phillips on Ev, by Cow. Notes, 927, 

Affirmative facts in the answer responsive to the bill, either to the charging, stat- 
ing, or interrogatory part, are conclusive as testimony, unless repelled by proof.— 
John. Ch. Rep. 85; 1 Cowen’s Rep, 744, by Woodworth, J. 711, 742; 1 Paige 239; 
3 Wend. 6143; 5 John. Ch. Rep. 534, 542, 54352 2 MeCord’s Ch. Rep. 90, 101, 102, 
344-350: Cooper's Ch. Cas. 161; 4 Paige, 368. 

2d. They maintain further, that the court erred, because possession in the vendor, 
after sale, is no evidence of fraud in the sale of real estate, to the same extent as in 
the case of personal property.—Vewland on Con. 371 et Seg.; Roberts on Fraud, 
Con. 549, 550. 

3d. They maintain also, that the court erred, because an adequate cash consideration 
having been proved to have been paid, and the transaction a bona fide sale, possession 
was no evidence of fraud. The bona fide purchaser, who had paid his money, had 
taken absolute conveyance, could place whom he pleased in possession, without 
invalidating his title. 

4th. They will maintain, that in a case, in which a full, fair and adequate consider- 
ation was paid in cash, or its equivalent, the conveyance absolute on its face, and no 
secret trust proved, the sale is bona fide within the meaning of those terms in the 
act of 1518, notwithstanding the purchase-money, was applied to the payment of 
antecedent debts, under an agreement, as the condition of the purchase, that it should 
be so applied; because the statute embraces only tangible property, and not money. 
Under the statute, an insolvent may pay his debts with his money ; and such money 

cannot be followed.—See Wh. Harper's Decision in Schultz’s case—pamph. p. 45. 

A valuable consideration implies the bona fides of the transaction, unless it is shown 
to be merely colorable.—/Vew. on Con. 381; 5 Tim. Rep. 238; 4 East. 1. 

As the whole case turns upon the act of 1818, the construction of that act becomes 
the prominent inquiry of the cause. 

The plaintiffs in error maintain, that the existing evils intended to be remedied by 
the act, ought to be carefully weighed in its construction. The old law, and the con- 
struction of the statutes in pari materia are to be considered.—3 Dall. ‘ 233, 253, 2675 
4 East. 438; 1 Kent’s Com. 460, et seq. 

The evil to be remedied was the practice, by insolvents, on the eve of winding up, 
of making assignments in trust, giving a preference and securing an advantage to the 
debtor. 

ist. At common law an insolvent might prefer any creditor; he might make an as- 
signment, to secure an antecedent debt, of a part or the whole of his property ; so there 
was no fraud or color, and he might do this the very night he absconded.—11 Wheat. 
98; 7 Peters, 614 

2d. He might do the same thing under 13 Eliz: if there was no fraud proved. Be- 
cause bona fide and upon good consideration. That was all the statute required.— 
New. on Con. 381, 382. 

3d. Under the bankrupt acts, he might secure a particular creditor, unless by deed, 
or in contemplation of bankruptcy, or it was of all his effects. In either of these 
cases the law made it an act of bankruptcy.—Vew. 381, 2; Doug. 92; 7 Peters, 614. 
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Aided by the light derived from this inquiry, we proceed to consider the construc- 
tion of our own act; what is prohibited by the enacting clause of the act of 1818? 
An assignment in trust giving a preference. What is saved by the proviso? An ab- 
solute conveyance. May an absolute conveyance be embraced? Yes, when it is not 
bona fide ; when it is merely colorable; when the facts and circumstances show a 
secret trust Is the payment of an antecedent debt such a consideration as will con- 
stitute the transaction bona fide ? 

Yes, if it is absolute, and nothing reserved to the vendor, and free from any trust. 
The reason is, because the statute is silent on that subject. It does not prescribe 
whether the consideration shall be a present advance, or the payment of a debt. It 
contents itself with the exclusion of all trust. 

The plaintiffs in error will maintain that in the absence of evidence of a secret trust, 
this transaction is bona fide within the statute ; and that as the sale was not volun- 
tary on the part of Philbrick, was not made with the view to defeat creditors, nor in 
the immediate contemplation of insolvency; but was extorted and wrung from him 
by the pressure of Eastman, the case is not within the statute.—Doug. 88, 92; 1 
Wash. Cir. Ct. Rep. 34, 35; 1 Amer. Jur. 9, 197. 

They further maintain that as no trust attached upon the property sold, nor was 
the consideration an antecedent debt, the purchaser having paid his money, the ap- 
plication of the money in part to the payment of pre-existing debts cannot create a 
trust within the meaning of the act. As the vendor could apply the money, when 
paid to him, without restraint by the statute, it could not violate the statute that the 
purchaser should stipulate as the condition of his purchase, for such a disposition of 
the money, as it was lawful for the vendor to make, had the money been placed in his 
hands. 

The plaintiffs in error will also maintain that the decree is unjust and inequitable 
upon the grounds specified in the last exception, 


R. M. Cuaron, for defendant in error, in reply to the opening 
argument of counsel for the plaintiffs in error. 


ist Exception—This exception is based upon the charge of the court, that 
possession of the vender after the sale, was prima facie evidence of fraud, and 
unless explained became conclusive ; and that the explanation of that possession 
stated in the answers was not evidence, because not responsive to the allegations 
of the bill. 

The court below was right on both these points, as we will proceed to show. 

The doctrine, that the possession of the vendor after the sale, is evidence of 
fraud, unless such possession be consistent with the deed, is now so well estab- 
lished, that it admits of no doubt. The only difficulty on the point is, is it con- 
clusive, or is it only prima facie evidence of fraud ?—See Twyne’s case, 3 Coke, 80; 
also reported in 43 Law Library, p. 1, and cases cited in the English and Ameri- 
can notes. 

Many of the cases hold the presumption to be incapable of being rebutted by 
any proof, and hold it to be conclusive, especially when the consideration, or a 
part of it, was an antecedent debt, as we will show this to be-—Smith vs. Henry, 
1 Hills, 8. C. Rep. 16; Edwards vs. Harben, 2 Term. Rep. 587; and also cases 
cited in English notes to Twyne’s case, 43 Law Library, p. 36. 

In Virginia, such possession is, per se, fraudulent, however free in other respects 
the case may be from any evidence of dishonesty or unfairness.—See 43 Law 
Library, p. 43. 

And so far is the principle there carried, that an immediate re-hiving, bona fide, 
renders the sale fraudulent in law, as was held in Lewis vs. Adams et al., 6 Leigh, 
320; see p. 45 of 43 Law Library. (And this proceeds upon the principle, that 
this subterfuge of re-hiring would be so often resorted to, that if allowed to pre- 
vail, it would defeat the whole object of the law.) 

And the Kentucky authorities are to the same strong purport. The possession 
is conclusive evidence of fraud, not merely prima fucie. A re-delivery on loan, or 
for hire, does not help it—See 43 Law Library, p. 46; see, particularly, Laughlin 
vs. Ferguson et al., 6 Dana, 111. 

11 
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In I/linois, the possession inconsistent with the deed, is a fraud in law.—43 
Law Lib. 47. 

So in Indiana, no evidence can be admitted to explain a possession, which is 
inconsistent with the contract.—43 Law Library, 47. 

And in New Hampshire, though the distinctions taken are somewhat refined, it 
has been decided, that an agreement subsequent to the sale, that the vendor should 
retain possession and pay rent, was no sufficient explanation of possession, for it 
did not disprove (indeed, under circumstances like the present, it may be said to 
prove) a secret trust.--Coburn vs. Pickering, 3 New Hampshire, 415. 

In Pennsylvania, the rule is carried to its utmost extent.—Clow and another vs 
Woods, 5 Sergeant § Rawle, 275; 43 Law Inbrary, 52. 

And the vendee’s possession must continue; it must not go back to the vendor. 
—43 Law Libyary, 53. 

In Vermont, the principle is carried to the extent, that “no matter how honest 
the conveyance may be in point of fact, the law pronounces it fraudulent per se, 
and void.”—43 Law Library, p. 55. And the possession of vendee must be con- 
tinuing ; it must not go back to vendor. 

And though, in Alabama, the subject is involved in perplexity, and the decisions 
are contradictory ; yet even there, though the consideration were ample, and bona fide 
paid, and the bill of sale recorded, and notice given to the world, these would not 
be sufficient explanations of the possession—And see Hamilton vs. Russel, 1 
Cranch, 309, 316, 318. 

All the cases proceed upon the presumption, that there was a trust, express or 
tacit, for the use of the vendor, evidenced by the continued possession.— Simith vs, 
Henry, 1 Hill’s 8. C. Rep. 16 ; 43 Law Library, pp. 30, 44. 

The fact that a price was paid for the property by the vendee, does not vary 
the principle, except in degree it changes the presumption, according to the Caro- 
lina doctrine, and some other cases, from conclusive to prima facie evidence of 
fraud; but the presumption remains there, and will continue to remain, until 
rebutted by actual proof. 

The court below committed no error on this point. It leaned as strongly to the 
plaintiffs 2% error as it could, in charging the jury, that the continued possession 
was only prima facie evidence of fraud. And though the principle is oftener in- 
voked in reference to personal property, yet there is no reason in Jaw why it should 
be so limited. The statute of 13 Elizabeth, c. 5, upon which all these cases pro- 
ceed, speaks as well of «fraudulent feofiments,” &c., ‘as well of lands and tene- 
ments as of goods and chattels,” and declares them to be void. There is not the 
slightest distinction between lands and goods in this regard, and not the slightest 
reason why there should be, especially in the State of Georgia, which has by its 
legislation virtually broken down many of the English distinctions between the 
two.—Schley’s Dig. p. 214-15, sec. 1 and 2. And the decisions on this point ex- 
pressly embrace lands.—Hildreth vs. Sunds, 2 john. C. Rep. 46 ; Bates vs. Graves, 
2 Ves. Jr. 293. 

But it is said—and that forms another branch of this exception—that the answers 
of the defendants below furnished sufficient evidence to rebut this prima facie 
presumption, and that the Judge repudiated the evidence, (as it is called,) because 
he said that it was not responsive to the allegations or interrogatories of this bill. 

There can be no doubt, we apprehend, that no part of an answer is admissible 
for the person making it, except when it responds to the bill. What he says in 
avoidance, he must prove, or it goes for nothing. —Hart vs. Ten Eyck, 2 John. C. 
Rep. 88, et seq. 

An examination of the bill and answers wil] show that the defendants were 
not interrogated except as to the fact of possession (which they would not have 
dared to deny ); but as to the agreement under which the vendor so retained pos- 
session no question is asked. See the bill. 

(The defendants are asked to state the agreement concerning the purchases: 
but they are not asked to state the agreement as to the retention of the possession, 
but only as to the fact of possession.) 
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And besides, we have already seen that the great weight of authority is against 
the opinion that the fact of a re-hiring relieves the case from the legal inference 
of traud, even though it be bona fide. Indeed, it is we that ought to complain 
upon this point. The court, upon very respectable authority, might have told the 
jury that the possession of the vendor was conclusive evidence, legal evidence of 
fraud; admitting of no explanation, either by the answers of defendants, though 
responsive to the allegations and inquiries of the bill, or by any other testimony. 
And the jury would have been authorized, under the facts of the case as set 
forth in the answers of the defendants below, to have come to the conclusion that 
even if the possession of vendor was only prima facie evidence of fraud, that, 
despite the answers, it was not rebutted. 

Looking to the inadequacy of compensation of the land—the value of three 
negroes—the fact that Philbrick, the alleged vendor, remained under the shelter of 
the same roof, eat off the same table, and was waited on by the same servants—the 
meagre sum that he paid his alleged vendee for the rent of a building that cost 
him $8,000—the inadequate hire of the negroes—the fact that Philbrick allowed 
him all the benefit of the cheap purchase of the lot in railroad bonds—and this 
additional fact that it is admitted in the answers that all this benefit to Philbrick 
was by compact and agreement—all goes to show that Philbrick, in making this 
sale to Eastman, did gain a positive benefit, the benefit of keeping the same house 
ata very cheap rate, and of retaining at a very moderate hire, the same negroes 
and the same furniture, and that these were benefits that would not have been 
obtained by him, if a sale had been made to any other; and when we remember 
that this was confessedly the last plank of Philbrick’s property, and that Eastman 
was saving it for himself and his friends, at the expense of all the other creditors 
of Philbrick, we must be blind if we do not see that if it was not expressly agreed, 
it was at least tacitly implied, that such indulgence and benefit would be granted 
to him.—See Smith vs. Henry, 1 Hill's 8. C. Rep. 23. 

The 2d, 3d, 4th and 5th exceptions bring us to the consideration of what is 
called for brevity the Act of 1818,” and which is found in Prin. Dig., p. 164. 

Let us read that act carefully, and analyze it ;— 

And first, let us ask for what purpose this act was passed—what was the old 
law—what the mischief it allowed—and what was the remedy? I believe that 
this is a cardinal rule in the construction of all remedial statutes.—1 Black. Com. 
lop page, 59. 

Ist. What was the old Jaw—how stood the common law at the making of this 
act? It allowed preferences to be given by an insolvent man to any creditor he 
pleased, in total exclusion of other creditors, however meritorious. 

2d. What was the mischief? lt was, that a man, who had become insolvent 
and reckless, selected out as his beneficiaries his relations and his friends, by an 
arbitrary proceeding, withholding frequently, at his own pleasure, from the poor 
and honest laborer, his slender pittance, which he had earned fairly, and which 
he was richly entitled to, but which was refused to him by his debtor, because 
such debtor chose, with the sanction of the law, to pay others whom he'liked bet- 
ter, but who were not a bit more meritorious. But the injustice of such a pro- 
ceeding frequently struck courts of justice, especially courts of equity, whose 
golden rule is, that ** equity is equality,” and though the courts could not legis- 
late, yet, as we have seen in the case of Smith and Henry, and as we will see in 
the case of Goodrich vs. Downs, in 6 Hill’s Rep., 439, 440, they strove to confine 
the unjust rule. 

3d. And what was the remedy provided? The good sense of the Georgia Legis- 
lature, recognizing the rule that equality is equity, and that a man who was unable 
to pay his debts, held his remaining property virtually as a trustee for his creditors, 
proceeded to declare that this practice of selecting particular creditors was con- 
trary to the first principles of equity and justice, and passed the act of 1818 to 
prevent such selection in future in the State of Ceorgia. 

Now the first idea that we have to combat is, that absolute deeds, containing no 
trust upon their face, are not within the spirit or intent or letter of this law. 
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We must remember, before we take up this objection, that “ it is the business of 
judges so to construe this act, as to suppress the mischief and advance the reme- 
dy.”—1 Blackstone's Com. 59. 

The argument used by our adversary, if we correctly understand it, is, that the 
deed must be “ in trust ;” that is, it must appear upon its face that there is a trust, 

But what do the words “ in trust? mean? They mean that if the property is 
conveyed to a person for the benefit of particular creditors; or, if the effect of the 
deed or transfer is to prevent an equal distribution of all the effects among the cred- 
itors of the insolvent, and to secure it to a few, that that is the trust for the bene- 
fit of the particular creditors, and therefore the deed is void. 

Surely the legislators were not so stupid, and the law is not so impotent, 
that while they and it condemn the selection of particular creditors in the most 
unmeasured terms, while they and it declare it to be contrary to the “ first princi- 
ples of equity and justice ;” and while the act was passed expressly “ to prevent 
the mischief thereof,” yet, if a party wishes to avoid the law, and to do the very 
thing it condemns, all that he has to do is to leave out the words « in trust” to 
make an absolute deed, and have the trust secret or apart from the deed, and he 
and his favored crew may smile at the law in triumph. 

It would be curious enough if this could be so, but it is not so; and the deci- 
sions both of Georgia and South Carolina on this very statute, expressly repudiate 
such an idea ; and they hold the clear and correct doctrine, that if the agreement 
dehors the deed, or the effect of the deed, whatever its words may be, gives one 
creditor the preference over another of an insolvent man, the deed is void under 
the provisions of this act of 1818.—Cumming vs. Fryer, Dudley’s Geo Rep. 182; 
Railroad Co. vs. Claghorn et al., Speers’ Equity Reports, 552, especially 553; 
Bank of Georgia vs. Schultz, bid. 556 ; Chancellor Kent's MS. Opinion. 

And it is impossible to look at the facts of this case, and say that the effect of 
the agreement has not been to prefer particular creditors. Have not Eastman and 
Abbott received payment in full? Have not McAipin and other creditors received 
nothing ? 

But then we have to encounter another objection. It is said there were no 
trusts here, secret or otherwise; that the answers repudiate, expressly, such an 
idea. So thev do, in words, and so they do the iact of insolvency ; a fact that was 
established with such a power and force of testimony, as to be absolutely over- 
whelming. But when we look a little closer to the facts sworn to, the trusts de- 
velope themselves. 

But first, I call your attention to the fact, that the continued possession of the 
vendor, unexplained, does of itself raise the presumption of a secret trust for him, 
which is unrepelled, as we have shown: and the same presumption that would 
make the deed void, under the statute of Elizabeth, would, with redoubled force 
apply to this statute, and make the deed void under it—there is a secret trust, and 
the law declares it for the vendor here. 

And this is a trust in the property itself. 

But again, there were actual trusts. It is not necessary that the trust should 
be in the estate sold. The trust may be in the proceeds of the sale. Ifa trust is 
created by the contract of sale, that will bring it within the act of 1818. Whois 
a trustee ?—2 Story’s Equity, p. 374, sec. 1041, p. 379, sec. 1045, p. 544, sec. 
1196. 

Now let us apply this law. We say that there were several trusts here, and 
that Eastman, the vendee, was trustee. 

Ist. That out of the proceeds of purchase-money, he would pay off and deliver a 
note, so that Isaac W. Morrell, the accommodation endorser of S. Philbrick, the 
vendor, should be relieved. 

2d. There was an express trust (it was part of the contract) for the benefit of 
Mrs. Abbott, a creditor of Philbrick; the very foundation of the contract between 
Philbrick and Eastman was, that the debt of Mrs. Abbott against Philbrick should 
be paid out of the purchase-money. 

3d. There was an express trust for the children of J. Stone, or for Eastman, the 
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vendee himself, (and I care net which it was,) for it was also agreed that this debt, 
due by Philbrick, should be paid out of the purchase-money. 

And here we may ask, to whom was this debt due by Philbrick, upon the loan 
ofthe money of J. Stone’s children? Who was the legal owner thereof? Either 
Eastman or the said children. 

Eastman was the guardian. He says, in his answer, that “ he loaned ” Phil- 
brick the money. It was due to him as guardian, to be sure, but still it was due 
to him. He was responsible to his wards, because the law required him to loan 
their money out only upon landed security. They had the equitable right, and he 
the legal. 

But suppose this be not so, and that this was legally due to J. Stone’s children ; 
then Eastman was, by the agreement of purchase, made a trustee for them, to pay 
their favored debt, in exclusion of other creditors of Philbrick. 

[t seems to be perfectly immaterial to whom this debt was legally due. One 
thing is very certain, that it was a debt legally due by Philbrick ; that it was an ante- 
cedent debt; that he was insolvent at the time of this agreement and conveyance ; 
that by the very agreement itself, and certainly by its effect, this debt was paid in 
full, and other of bis creditors were wholly excluded. And whether the agreement 
went to discharge a debt in full to Eastman himself, as one of the favored credi- 
tors, or went to relieve Eastman from his responsibility to his wards, on account 
of this note, or to relieve Morrell, the accommodation endorser of Philbrick, there- 
from, or to pay the children of J. Stone this debt due to them, its extent, its ob- 
ject, and its effect, were to exclude certain creditiors of an insolvent man, and to 
pay others, chosen by him, in full. And if this can be sanctioned by a court of 
law, despite the statute, then is the statute a mockery and a delusion—a legal trap 
to catch the consciences of failing men and greedy creditors ! 

An antecedent debt may be a good consideration in States which allow prefer- 
ences, hecause the debt is the same asthe money. It is not contrary to the policy ; 
but in Georgia, under the act of 1818, the policy is different; preferences are for- 
bidden. Any act done “by which” such preferences are given, are declared to 
be fraudulent. Receiving an antecedent debt as payment would be defeating the 
policy of the act of 1818. 

But then, it is said, that this very act of 1818, provides that any person in debt, 
may bona fide and absolutely sell any part, or the whole, of his estate, so that the 
same be free from any trust for the benefit of the seller, or any person appointed 
by him. , 

Well, but what do the words bona fide mean? A transaction or sale made in 
conformity with, and not opposed to any law of force in the State. 

This very act has just said, that a sale or transfer, by which any creditor of an 
insolvent man is excluded from his just debts, is contrary to the first principles of 
equity and justice, and therefore not in good faith. 

It surely cannot mean, by these words, bona fide, to exempt a transfer or agree- 
ment made in the very teeth of this declaration, or to include a transfer whose in- 
tent and effect were to exclude certain creditors of an insolvent man, and to prefer 
certain other creditors, which it declares to be contrary to the first principles of 
equity and justice ! 

Though it may be a mark of good faith that money has been paid, yet all the 
money in the world will not constitute an act, done against any law, as an act 
done bona fide. 

And besides, the statute says, that the sale spoken of in the proviso, must not 
only be done bona fide, but that the same must be free from any trust for the benefit 
of the seller, or any person or personsappointed by him. And that brings us back 
exactly where we started : for we allege, that the continued possession of vendor 
raises the legal presumption of a trust for him; and that there were trusts for the 
benefit of persons appointed by him, viz., Eastman, Morrell, Abbott, and J. Stone’s 
children. And we have tried to show, and think we have shown, both by reason 
and authority, that whether these trusts are on the face of the deed of transfer, or 
are shown to exist by other proof; whether the deed be absolute or not, if its effect 
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be to create these benefits and illegal trusts, or if, to use the language of the statute, 
if the deed of transfer be one “ by which any creditor is excluded,” it is void. 

But it is said Eastman purchased for a cash consideration, and that therefore any 
agreement as to the application of the money could not invalidate these transfers 
under the act of 1818. 

Now, I admit, that though a man be insolvent, yet, that notwithstanding the 
statute of 1818, if there be no liens on his property, he may sell for cash or its 
equivalent (by which word I mean to exclude an antecedent debt) to any one; so 
that there be no illegal agreement between the parties, so that there be no trust 
secret or otherwise, to bring it within the mischief and the remedy of the act of 
1818: and this is the true meaning of the proviso in that statute which we have 
just been considering; and I admit, that if an insolvent man, without any pre-con- 
tract to that effect, or any agreement contrary to the spirit of the act of 1818, but 
after the sale shall have been bona fide made, and without any kind of trust, secret 
or otherwise, for the vendor or any other person, should direct the vendee to 
apply certain portions of that purchase-money to third persons, that so far as the 
purchaser was concerned, that this would be the same thing as if paid to vendor 
himself. 

But this is the distinction that I draw, and it must be very obvious—and this is 
the distinction that the court below acted upon—viz: the act of 1818 allows even 
an insolvent man to sell his property, and receive the cash ; because the law pie- 
sumes always that men will obey the law, and it cannot presume that they will 
violate it; and therefore, it presumes that the cash derived from this absolute and 
bona fide sale will be distributed ratably as the law directs. But can this presump- 
tion arise, when, by the very contract of sale, it is expressly agreed that the 
purchase-money, or the larger portion of it, shali not be distributed ratably, 
but shall be applied toa few of the creditors, in exclusion of the others.—Chan- 
cellor Kent's MS. Opinion. 

Eastman purchased, and Philbrick sold under an express agreement, the very 
inducement of the sale, that the purchase-money should not be paid to Philbrick, 
but should go to the payment of certain creditors in full, leaving the other creditors 
without a dollar. 

Will the law allow two men to agree to produce an effect which it declares to be 
contrary to the first principles of equity and justice, and then allow the illegal act 
to stand, and the unjust bargain to be consummated under its very eyes, and with 
its aid and sanction ? 

The distinction then is between a purchaser paying the purchase-money as his 
vendor directs, and without a previous agreement, and understanding to do what 
is contrary to law, and a purchaser agreeing with a vendor to buy, provided the 
purchase-money should be applied to a purpose and ina way that the law prohi- 
bited. The Court would protect the first purchaser; but it would declare the act 
of the purchaser, secondly above named, as void, and leave him to reap the con- 
sequences of his illegal combination and confederacy. 

Even it he had paid a full consideration, if he had paid it under an agreement 
contrary to law, under an agreement to do that which the law calls fraudulent, he 
stands in no fairer aspect in the eye of the courts than if he had not paid any- 
thing.—Lowry vs. Pinson, 2 Bailey, 324; Thomas et al. vs. Jeter et al., 1 Hill, S. 
C. Rep. 380; Ayres vs. Moore, 2 Stewart Alabama Rep. 336—cited in 43 Law 
Library, notes to Twyne’s case, p. 58. 

It may be said that this was nota voluntary conveyance—that Eastman was 
pressing. 

Ist. The first answer is, that Eastman did not press for these illegal conveyances ; 
he only pressed for the payment of these debts. The offer of the sale of this pro- 
perty for these purposes came from Philbrick ; Eastman only accepted these ofiers. 

2d. Eastman, say the counsel opposed to us, was not a creditor of Philbrick ; 
they insist that the debt he represented as guardian of J. Stone’s children, was due 
to them and not to dum. We believe it has never been decided, even under the 
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bankrupt laws of England, that if a third person, nota creditor, urges the debtor 
to pay a creditor, that that will exclude the preference from the operation of the 
law, or that it will cease to be voluntary. 

3d. But is there any proviso in the act that, if the creditor asks or entreats, or 
even threatens the debtor, that because of that entreaty or threat, the debtor may 
perform an act that the statute declares to be contrary to the first principles of 
equity and justice? No power could have made the debtor execute the conveyance 
contrary to the law. Shall the entreaty or the threat legalize that which the law 
declares to be fraudulent and void? Shall the skillful, cunning, bold, unscrupu- 
lous creditor, because he asks or threatens a man to do that which the law for- 
bids, be sustained and upheld by the law, and by its courts, because he has thus 
coaxed or threatened a violation of the statute? Or is not the meaning of the maxim, 
that the law was made for those who are vigilant and not for those who sleep, 
limited to those who by fair and legal methods obtain a priority, as by judgment 
and the like ? 

What have we to do with the bankrupt system of England? A man may be 
bankrupt there, though he has millions of pounds sterling above his indebtedness. 

Qurs is no bankrupt system, but it is an act passed to prevent an insolvent man 
trom preferring one creditor to another. 

The decision in 1 Wash. C. C. Rep. 34, says that the giving the preference 
would not constitute a bankruptcy, but that it would be a fraud upon the general 
creditors; that is what our statute says, and that is what we ask. We do not 
wish to declare Philbrick bankrupt under the English law. 

When the court comes to examine this case, for the purpose of deciding it, let 
it ask— 

Ist. Was not Samuel Philbrick a person unable to pay his debts? Was he not 
utterly insolvent at the time of these transfers? This is conceded. 

2d. Did he not make a transfer or assignment of all his estate ? 

3d. Were not the conveyances made to a person, or to persons, in satisfaction 
x payment of debts and demands, by which other creditors of the said debtor 
were excluded from an equal share of the property so assigned? Was not the 
ellect of this agreement, and the transfer made in pursuance of it, to pay certain 
creditors of Philbrick, and to prevent McAlpin and other creditors from getting a 
cent ? 

It is impossible not to answer these questions in the affirmative, and it is 
perfectly clear, that both the spirit and letter of the act declare, that deeds made 
under such circumstances are void. 

The last objection is, that the decree has not rendered justice to Eastman, even 
supposing these deeds to be void; because, having paid certain of Philbrick’s 
debts, and having canceled and given up the evidences of these debts to Philbrick, 
he is equitably entitled to have his money refunded ; and, at least, he is equitably 
entitled to be placed in the stead of these creditors, and to come in equally with 
the general creditors. 

And the answer we make to this, is, 

Ist. No such instruction was asked of the court; no such argument was made 
‘o the jury ; there was no error, therefore, with the court or jury; and this court 
has no cognizance of it. 

2d. The argument is not founded in law. Give it its full effect, and it would 
amount to this: If a man combines with another, to effect an illegal act, and 
advances money for the purpose, if he is caught at it by the law, the contract is 
made void ; but then, the money he paid is paid back to him by the law ; so that 
if he succeeds in evading the law, he secures the fruits of his illegal act; but if 
he does not succeed, he loses nothing, since the law pays him back what he has 
paid, and he loses nothing. . ; ; 

This would be holding up an inducement to commit fraud, instead of hanging 
ip a terror to prevent it. 

Money paid upon an illegal contract, can never be recovered back ; and East- 
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man could not recover from Philbrick this money, ‘much less from the famished 
creditors of Philbrick. 
He has received everything he is entitled to. 


He agreed to give for the buildings, $8,500 00 
Negroes, 800 00 
Furniture, 903 00 


$10,203 00 
He paid this, as follows : 
To the note due to J. Stone’s children, $4,621 00 


Abbott’s estate, 1,480 19 
Mortgage to Rogers, on Hicks Tything, 1,070 01 
Do. to Rogers, on Brown WwW ard, 2,675 01 
Cash to Philbrick, 356 79 
—§— 10,203 00 
He sold Hicks Tything for $3,000 
one negro for 500 
the furniture, valued at 903 
$4,403 
The decree allowed him to retain this sum of $4,403, to recompense him for 
the legal mortgages paid to Rogers, amounting to $3,745 02 
Cash paid to Philbrick, 356 79 
$4,101 81 


and besides this, the decree allowed him to have a lien for $3,000, on the Jot and 
buildings in Brown Ward, to pay him for the repairs made on said buildings since 
his purchase. 

This was allowing him more than the law allowed him; for the settled doctrine 
of the law is, that if a deed be made void by a statute, if it is void as to part, it 
is void as to whole.—1 Suunder’s Rep. 66, A—Note 1; Crossley vs. Arkwright, 2 
D.and E. 603; Dunn vs. Dolman, 5 D. and E. 641; Rock vs. Thayer, 13 Wen- 
dell 53; Loomis vs. Newhall, 15 Pickering, 167 ; 1 Brock. Rep. 184; Crawford vs. 
Morrel, 8 John. Rep. 198; Goodrich vs. Downs, 6 Hills N. Y. Rep. 441; Judg 
Johnson's Decision in Schultz vs. Bank of Georgia, MS. 

The jury dealt very liberally with him, therefore, in making him these allow- 
ances, which by law he was not entitled to. 

3d. And our third answer is, that the decree has done him no injustice as to 
these debts he paid; nor, if he be a creditor, has it precluded him from claiming 
under it. It merely declares, that after the liens of the judgments are paid, all 
the creditors of Philbrick shall come in equally. If Eastman be a creditor, a 
point which the decree does not touch, he can come in under it, and take his 
equitable share. 


Wa. Law, in conclusion, for the plaintiffs in error. 


Ist. We say that the answers in regard to the possession remaining in the 
vendor, were responsive to the bill. The bill charges that the vendor continued in 
possession, and calls for an answer. It is answered by stating how that posses- 
sion was continued.—See 1 Cowen, 742-4. The whole sentence must be taken 
together. Passages explanatory of what is responsive, must be read.—3 Phil. 
Cow. 927, and cases. Affirmative facts in answer, responsive to the bill, are con- 
clusive, unless repelled.—2 Phil. Cow. and cases. 

2d. Possession in vendor of Jand has not the same effect as chaittels— New 
Con. 371, et seq. ; ; Robt. on Fraud, Con. 549, 550-2-3. 

3d. Possession no presumptive proof against positive testimony of actual pay- 
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ment of cash consideration, establishing the bona fides of the transaction. It isa 
presumption of fraud, where anything is left to presumption, but cannot operate 
against opposing positive testimony. 

4th. We say there was no trust of any kind which atiached upon the property 
sold. What is a trust ?—See 2 Story’s kg. 230. Apply this definition to the case. 

It there was any trust, it attached upon the purchase-money. But money is not 
embraced by the act. It is tangible property only.—Ch. Harper's decision, page 5. 
Under the act, the debtor may apply his money to the payment of his debts as he 
may preler. 

5th. My next proposition is, that by the proviso of the statute, an absolute 
sale for cash is saved. 

6th. The purchase being made upon the condition that the money should be ap- 
plied to the payment of certain debts, is not vitiated thereby.— See 5 7. R. 238; 4 
East; 1 New. 381-2. Upon this point, there is no reason to vary the con- 
struction upon our statute from the English. In the case in Cowp. it was the in- 
iguitous intent to defeat a creditor. No such purpose appears here; it was a 
commendable act. 

But the decisive answer is, that as by our statute it was lawful for the vendor 
so to apply the money, it could not be rendered unlawful for the purchaser to 
agree to such application, and to make it the condition upon which he purchased. 

7th. My next proposition is, that our statute does not inhibit the payment of a debt 
by an absolute transfer of property tree irom any trust or reservation. The debt 
is a good consideration; and the statute is silent on the subject.—See proviso in 
the act. As to consideration, see New. 381; Rob. 434-6; 8 T. R. 528; 5 T. R. 
238, 423. Why should not the same meaning be attached to the terms bona fide 
In our act? 

We are answered by the argument that a preference may be given, which the 
statute meant to prevent. It is a common-law right, which authorizes a man to 
give this preference.—7 Peters, 614; 11 Wheat. 98. The statute does not in terms 
assail it. The argument is then preferred in support of the construction of our 
opponents, that being a remedial staiute, and against fraud, it must be beneficially 
expounded. 

But there is an opposing maxim, that statutes in derogation of common-law 
rights, must be strictly construed. Which shall prevail? Both may be preserved. 
We will endeavor to harmonize their apparently conflicting operations.—See Rob. 
13, 14, 15, 544. 

Again, It is said the Legislature, in passing the act of 1818, must have intend- 
ed to accomplish something more than was found in 13 Eliz. 

We submit they have done so, by inhibiting assignments in trust for particular 
creditors; whereby some advantage is gained to the debtor. And this last remark 
will explain the reason of the difference between what they have done and the 
inhibition of an absolute transfer. But if this were not so, the argument would 
not be sound. It is this—because the Legislature must have meant something 
which does not appear; you will determine what they did mean. But all the States 
have legislated on this subject, notwithstanding the English statute was in force in 
most of them. Why this ?—See Rob. 10, n. » hie 

8th. My next proposition is, that if this view of the subject is not maintained, 
then the conveyance is void only when made by an tnsolvent, voluntarily, in con- 
templation of, and on the eve of winding up, and with the intent to give a fraudulent 
preterence. Let us derive our reasoning here from the analogies of the law, and, 
1st, from the bankrupt acts of England. Their great object was to secure equality 
in the distribution of a bankrupt’s effects. So far the analogy is perfect. But they 
contemplated more, viz: that such distribution should be by law; and that it 
should discharge the debtor from the debt. Now, by the construction of this act, 
a debtor might prefer a creditor. Newl. 381-2; Doug. 92 ; 7 Peters, 614. There 
must be a time when the right to transfer becomes illegal ; when the restraint upon 
the common-law right commences. Where will you fix it? Because otherwise 
you invalidate every sale by a man in debt, who happens to fail afterwards. If 
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the rule we lay down is not the true one, by what other rule will you assign the 
limits? Can this case be brought within that rule? 


By the Court—W arner, Judge. 


The complainant in this case filed his bill for the purpose of setting 
aside a conveyance of certain real and personal estate, made by Philbrick 
to Eastman, on the ground such conveyance was fraudulent, according 
to the provisions of the act of 19th Dec. 1818. 

The complainant charges in his bill that Philbrick remained in pos- 
session of two of the negroes, and furniture after the sale, and occupied 
the house in Brown Ward, so soon as the same was sufficiently com- 
pleted for that purpose. The complainant also charges, the property con- 
veyed was held in érus¢ for the benefit of the vendor, or persons appoint- 
ed by him. The answers of the defendants admit the possession of 
Philbrick, but state, at the same time, he held such possession by rent 
and hire from Eastman, and the terms thereof. The answers positively 
deny all trust of any kind. On the trial of the cause in the Circuit Court, 
the presiding Judge charged the jury “that possession of the vendor, 
after the sale, was prima facie evidence of fraud ; and unless explained, 
became conclusive: that the explanation of that possession, stated in the 
answers, was no evidence, because not responsive to the allegations, or 
interrogatories in the bill.” We think the court below erred in its charge 
to the jury, in stating the explanation in the answers of the defendants 
was no evidence, because not responsive to the allegations or interroga- 
tories in the bill. There is no doubt as to the rule, when the defendant 
in his answer, insists by way of avoidance on any distinct fact, he must 
by evidence prove such fact, in order to make it available in his defence. 
But here, the complainant charges one of the defendants in possession of 
the property conveyed, as being prima facie evidence of fraud. The 
defendants respond, and say, true, he is in possession of the property, but 
holds the possession as the tenant of the vendee, paying him rent and 
hire therefor ; which rebuts the presumption of fraud. The defendants 
do not insist on any distinct fact by way of avoidance, but respond di- 
rectly to the charge of being in possession, and explain how the vendor is 
in possession. The complainant contends, the defendants ought not to 
have the benefit of their explanation of the possession. Although he had 
interrogated them about it, they must tell part of the truth only ; or, if 
they do tell the whole truth in answer to his question, part only shall be 
received: so much only will be received, as will fix fraud upon them ; 
the explanation exculpaiing them must be rejected. We do not so un- 
derstand the rule, as to exclude the explanation of the possession given 
by the defendants in this case ; the answers are responsive to the charge, 
that the vendor remained in possession of the property, explaining the 
nature of that possession: and not insisting upon a distinct fact, by way 
of avoidance, with which they have not been charged or interrogated by 
the complainant. ‘The answer of the defendant is evidence for him, so 
far as it is responsive to the call in the bill for discovery, or connected 
necessarily with the responsive matter, or explanatory of it.”— Methodist 
Church of Cincinnati vs. Wood, 5th Hammond’s Rep. 284-5; Davis 
vs. Sperling, Russel and Mylne, 64; Lady Ormond ys. Hutchinson, 13th 
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Vesey, 53. We are of opinion the defendant’s answers ought to have been 
submitted to the jury for their consideration, and let them have deter- 
mined what credit they were entitled to; and that the court committed 
error, by entirely excluding that portion of them which explained the 
nature and character of the vendor’s possession of the property conveyed. 
The next ground of error assigned, is the refusal of the court below to 
give the instructions prayed for by defendant’s solicitor to the jury, that 
the conveyance of the property in question was not within the provisions 
of the act of 1818 ; but, on the contrary, the court did charge the convey- 
ance by Philbrick to Eastman was within the provisions of that act. 
The act of 1818 affords a striking instance of inconsistent legislation, 
when we take into consideration the title of the act, the preamble 
thereto, and the enacting clause. It is said by those who profess to have 
been acquainted with its legislative history, the enacting clause was 
amended after its introduction into the legislature, without the title and 
preamble to the act having been amended, so as to conform thereto. 
How this may have been, we cannot say, as we have no judicial evidence 
of the fact now before us. We are to construe the act in accordance _ 
with established rules. By the enacting clause of the act, it is declared, 
“That any person or persons, unable to pay his, her, or their debts, who 
shall, at any time hereafter, make any assignment or transfer of real or 
personal property, stock in trade, debts, dues or demands in trust, to any 
person or persons, in satisfaction or payment of any debt or demand, or 
in part thereof, for the use and benefit of his, her, or their creditor or 
creditors, or for the use and benefit of any other person or persons, by 
which ayy creditor of the said debtor shall or may be excluded from an 
equal share or portion of the estate so assigned or transferred, such as- 
signment, transfer, deed, or conveyance, shall be void, and considered in 
law and equity as fraudulent against creditors.—DProvided, nevertheless, 
that nothing contained in this act shall prevent any person or persons in 
debt from bona fide and absolutely selling, and disposing of any part, or 
the whole of his, her, or their estate, so the same be free from any trust 
for the benefit of the seller, or any person or persons appointed by him, her, 
or them.” 

The true meaning of a statute is generally and properly tobe sought 
from the body of the act itself—1 ent’s Com. 461. The great difficul- 
ty which has been felt in the minds of some in the construction of this 
statute, it is believed, has been in giving too much attention to the title 
and preamble, without carefully examining the enacting clause. The ti- 
tle of the act and the preamble are, strictly speaking, no parts of it. It 
is true they may assist in removing ambiguities where the intent is not 
plain, but where the words of the enacting clause are clear and positive, 
recourse must not be had to either of them.—1 Aent’s Com. 460, 461. 
The United States vs. Fisher, 2 Cranch Rep. 358 ; Crespigny vs. Witte- 
nour, 4th Term Rep. 793. What conveyances does the enacting clause 
of the act declare shall be null and void, and fraudulent as against credi- 
tors? Such conveyances only as shall be made by persons unable to pay 
their debts, in trust, Sc. In order to make the conveyance void within 
the meaning of the statute, there must be a trust created for the benefit 
of the party making the conveyance, or for the benefit of some person 
appointed by him. This is manifest from the proviso in the act. In 
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order to remove all doubt as to the right of persons unable to pay their 
debts, to make a bona fide and absolute sale of their property, it is ex- 
pressly declared: nothing contained in this act shall prevent any person 
or persons in debt, from bona fide and absolute selling and disposing of 
any part or the whole of his, her, or their estate, so the same be free from 
any trust for the benefit of the seller, or any person appointed by him, her or 
them. It was against assignments, transfers, and conveyances made by 
persons unable to pay their debts, in trust for the benefit of the seller, 
whether secret or otherwise, this statute was directed ; not against those 
who were unable to pay their debts, but who made an absolute and bona 
fide sale of their estate. Such, it is believed, has been the contempora- 
neous construction given to the statute by our courts ; there may have been 
some exceptions, it is true, but we speak of the general current of deci- 
sions. In June, 1834, the Judges of the Superior Courts held a conven- 
tion at Milledgeville for the purpose of discussing and settling, so far as 
they could do, under our then imperfect system, such difficult and 
doubtful questions as the judges of their respective circuits might think 
_proper to present. Judge Crawford, from the Northern circuit, presented 
this same question, crowing out of the assignment made by Sims, Williams 
and Woolsey, of Augusta, to secure certain favorite creditors. All the 
judges of the State at that time were present, and concurred in the opin- 
ion (with one exception) that a debtor in failing circumstances could 
make an absolute and bona fide sale of his property to a creditor, provided 
there was no érust created for the benefit of the seller. The Legisla- 
ture appear to have been satisfied with the construction given by the 
courts to this statute, inasmuch as no attempt has been made to control 
such construction by any legislative action. Indeed, we think such a 
construction is best adapted to the condition and habits of our people. 
If persons in debt were prohibited from making an absolute and bona fide 
sale of their property to a creditor or other person, it would oftentimes 
greatly embarrass, if not wholly ruin them. We are, therefore, of the 
opinion, a debtor in insolvent circumstances may make an absolute and 
bona fide sale of his property to a creditor in payment of a bona fide pre- 
existing debt, or to any other person, without such sale being obnoxious 
to the provisions of the act of 1818, so there is no trust reserved for the 
benefit of the seller. It appears, from the record in this case, the sale 
from Philbrick to Eastman was absolute, and the purchase-money proved 
to have been paid by Eastman. There was no evidence of any trust 
reserved for the benefit of Philbrick, within the intent and meaning of the 
statute of 1818. It was insisted on the argument that the stipulation be- 
tween Eastman and Philbrick, that the debt due Stone’s children, and the 
debt due Mrs. Abbott, should be paid out of the purchase-money by East- 
man, was evidence of a trust within the meaning of the act. These 
debts were admitted to be bona fide, and due the parties by Philbrick. 
Instead of paying the money into Philbrick’s hands, for him to take up 
his notes due Stone’s children and Mrs. Abbott, Eastman pays so much 
of the purchase-money as is requirnd to take up the notes, to the parties 
holding them, takes them up, and delivers them to Philbrick in payment 
of the property purchased. We see nothing in this arrangement afford- 
ing the least evidence of a trust, or calculated to impeach the fairness of 
the transaction. We are, therefore, unanimously of the opinion the 
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court should have given to the jury the instructions prayed for by the de- 
fendant’s solicitors, and that it committed error in refusing to do so, and 
in giving the contrary instruction. Letthe judgment of the court below 
be reversed, and a new trial granted. 











No. 23.—AnpReEwW GirtMaN, plaintiff in error, vs. THe CentRAL 
Raitroap AND Banxinc Company or Georeia, defendants 







in error. 





The act of 1843, amendatory of the act of 23d December, 1810, to define the liabil- 
ities of the several railroad companies in Georgia, for the loss of stock killed or 
wounded by the running of cars or locomotives, on their roads, and to regulate the 
mode of proceedings in such cases, is prospective in its operation, and cannot be 
applied to cases arising anterior to its passage. 

Before the enactment ef said statute, the Justices’ Courts had no jurisdiction in any 

case sounding in damages, for any trespass on the person or property. 









This was a suit originally brought in a Justice’s Court by the plaintiff 
in error, against the defendants for the recovery of damages for stock 
alleged to have been killed on the railroad by defendants’ cars running 
over them, anterior to the enactment of the statute of 1843, entitled ‘* An 
act to amend an act to define the liabilities of the several railroad 
companies in this State, for the loss of stock killed or wounded by the 
running of cars or locomotives on their roads, and to regulate the mode 
of proceedings in such cases, assented to 23d December, 1840, and for 
other purposes.” 

To which suit the defendants in error pleaded, by way of exception, 
that the Justice’s Court had no jurisdiction in the case, the action sounding 
in damages ; that the Justice’s Court was not a court of record; that 
the defendants in error could only sue or be sued in a court of record, 
under their charter ; that the above-recited act of 1843 was unconstitu- 
tional and void, so far as it authorized suits against the defendants in 
error in a Justice’s Court, which said exceptions were overruled, and judg- 
ment rendered for the plaintiff for $11.44 and cost, from which the de- 
fendants in error appealed, and upon the trial before a jury in the Justice’s 
Court, a verdict was rendered in favor of the plaintiff in error for $8 
and cost. Whereupon the defendants in error, by writ of certiorari, carried 
up said case to the Superior Court of the county of Chatham ; and after 
argument of counsel for the parties, his Honor Judge Fleming took 
time to advise and consider of the said case, and of the questions involved 
therein; and on the 10th day of March, 1846, pronounced his decision, 
sustaining the said exceptions, and setting aside the proceedings in the 
Justice’s Court: To which the plaintiff in error excepted, and assigns 
for error— 

Ist. The court below erred in deciding that the Justice’s Courts of this 
State were not courts of record. 
2d. The court below erred in holding that the Central Railroad and 
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Banking Company of Georgia, was not liable to be sued in a Justice’s 
Court. 

3d. And the court below erred in deciding that the aforesaid act of 
1843 was unconstitutional and void, so far as it authorized suits against 
the defendants in error in the Justices’ Courts. 


Mutrorpv Marsu, for the plaintiff in error. 


The original action was in the Justice’s Court to recover damages for stock kill- 
ed by the cars on the Central Railroad. Judgment for plaintiff, and certiorari to 
Superior Court, upon the grounds stated in petition, and now to this court, on 
error. 

ist. That justices’ courts are not courts of record, so held by the Superior 
Court, when plaintiff contends they are courts of record, having by statutes power 
to fine and imprison.— Prin. Dig. 504, 508. 

And they have extensive criminal jurisdiction, in all cases, over free persons of 
color or slaves, not extending to life or limb.—Prin. Dig. 789, 790. 

Any court having power to fine and imprison, is a court of record. So express- 
ly laid down by Blackstong, 3 vol. 24, 25; Bac. Ab. 101. 

In the case of Groenvelt vs. Burwell, (1 Salk. 200,) the court held that a Cor- 
poration Court of Physicians of London, was a court of record, because they had 
power to fine and imprison ; and this is the true test of courts of record, and not 
the enrolling the proceedings. 

The Circuit and District Courts of the United States are courts of record, and 
yet the proceedings are not enrolled; they are filed, but not enrolled. Now, if 
enrolling be the test, these courts are not courts of record. 

The judgments of justices’ courts have equal degnity with those of superior 
courts.-—Prin. Dig. 507. Now, how do we prove a judgment from one of the 
superior courts?) by an exemplification of the record, the record proves itself.— 
3 Blk. Com. 24. And are not those of the justices’ courts proven in the same 
manner? If not, do we not destroy their dignity? 

Again, they are put expressly upon the same footing as toaclaim of any money 
received of any officer, from sale of defendant’s property.—<:t 13, Dec. 1810: 
Prin. Dig. 435. 

Suppose a sale had taken place by a sheriff, and the money be claimed by the 
judgment of the Superior Court, and judgment from a justice’s court; both being 
equal in dignity, and entitled to the same claim for the money, if of equal date, 
how will we prove the judgments, one by the record, which cannot be gainsayed. 
and permit the other, of equal dignity, to be disputed? Equal of rank, of eleva- 
tion, and yet not equal.—3 Blk. Com. 25. 

In England, justice’s courts are courts of record.—2 Bac. Abr. 101. 

I shall consider the 3d and 4th points together 

That the words of the charter, “ to sue and be sued, plead and be impleaded in 
courts of record,” are not words of grant, and convey no exclusive privileges. 

The power of suing and being sued are the incidents of every corporation, and 
belong to them as soon as created.—2 Kent Com. 224; 1 Blk. Com. 475. 

This is fully recognized and laid down by the court in the case of Freeholders 
of Sussex vs. Strader, 3 Harrison Rep. 117. 

In this case, the court held these words surplsage ; and so in the case at bar, 
strike out these words, and the company have all their chartered rights. 

These words are only affirmative of the common law; and necessarily imply 
no negative, and are not to be construed to take away any common-law right. 
And one of the common-law rights which belongs to the public is that of suing 
the corporation in any court having jurisdiction of the subject matter of the suit. 

This principle is fully laid down by the court in the following cases: Critten- 
den vs. Wilson, 5 Cowen, 165. 

The court, speaking of the statute in that case, says: ‘‘ The act is not couched 
in negative terms. The remedy which it prescribes is cumulative merely, and not 
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exclusive.” So the words used are only those implied, and not exclusive —6 
Bac. Ab. 388 ; Melody vs. Reab, 4 Mass. Rep. 472. 

The words may or shall, when used ina statute, are imperative only when the 
public interest requires.—Malcomb vs. Rogers, 5 Cowen, 188. 

This being a private corporation, the charter is not to be construed to take away 
any common-law right of others. This rule is laid down in Coolidge vs. 
Williams, 4 Mass. Rep. 143-44; Sprague vs. Birdsall, 2 Cowen Rep. 419. 

In this case, the court says: “In the construction of statutes made in favor of 
corporations or particular persons, and in derogation of common law right, care 
should be taken not to extend them beyond their express words or their clear im- 
port.— Savage, Ch. J. 

Do the words in the charter clearly import that the public can only sue the 
Company in the Superior and Inferior Court, and that it can sue a citizen in those 
Courts for $5, and collect, $12 50 for costs? Is such the clear meaning of the 
charter? Would not such a construction be monstrous ? 

It isa maxim of the law, that an affirmative statute does not take away a com- 
mon-law right—6 Bac. Ab. 376. 

Statutes are to be construed in reference to the common law.—1 Kent Com. 433. 
In Wilbur vs. Crane.—13 Pick. 290. 

This court, speaking of the construction of a statute, says: ‘The rules of the 
common Jaw are not to be changed by doubtful construction.” 

In the construction of statutes, this court has adopted the rule [am contending 
forin the case of Doe ex dem. Truluck et al. vs. Peeples et al. (Ante, 1 to 6.) 

But the statutes of 1840 and 1843 are remedial statutes, and relate entirely to 
the remedy of the public against railroad companies for stock killed upon their roads. 

Anda statute, changing the remedy, unless by the burthens imposed it renders 
the remedy useless, is not a violation of the Constitution of the United States, as 
jt impairs no contract. What portion of the charter is violated by those statutes ? 
—can the court put its finger upon it? The statute permits the corporation to be 
sued, so does the charter, and the statute of 1843 permits suit where the damages 
are less than $30, in a Justice’s Court in the district where the president resides. 
What words of the statute prohibit this, and what right is taken away by this 
statute ?—Charles River Bridge vs. The Warren Bridge, 11 Peters, pp. 544, 545, 
546; Salterlee vs. Matthewson, 2 Peters, 411, 412, 413; Bronson vs. McKinzie, 
1 How. 315; and see Justice M’Lean’s opinion, 325, 328, 332 ; Story on the Con- 
stitution, vol. 3 pages 250, 351, see. 1379. 

But, in cases of doubt, the court shoald always hold the law constitutional. 

The presumptions are always in its favor, and it should never be set aside, un- 
less in cases entirely free from doubt. . 

This isa rational rule; for the Legislature enacts the laws under an oath to 
support the constitution, and the great object of the veto power in the executive 
is to preserve the constitution from violation by hasty legislation, and he sanc- 
tions the laws undera like oath to support the constitution. 

The following cases fully support the principle—Cooper vs. Telfair, 4 Dal- 
las’ Rep. 14; (1 Cond. Rep. 211.) 

In this case, Washington, Justice says: «* The presumption, indeed, must al- 
ways be in favor of the validity of the laws, if the contrary is not clearly demon- 
strated.” 

Can any one say that it is clearly demonstrated in the charter that the corpora- 
tion cannot be sued inany court having jurisdiction of the subject matter of suit? 

And in the same case Patterson, J. says: ‘To authorize this court, (the Su- 
preme Court of the U. 3.) to pronounce a law void, it must be a clear and une- 
quivocal breach of the Constitution, not a doubtful argumentative implication.” 

What language can better suit this case? To declare the act of 1843 void, 
would be adoubtful implication. 

I now submit to the court whether I have not shown, by authority which this 
court will recognise and sanction, 

Ist. That the Justices’ Courts of this State are inferior courts of record. 


- 
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2d. That the words ** sue and be sued, &c, in courts of record,” in the charter 
of the defendant, are not words of grant. 

3d. That they are merely affirmative of the common law. 

4th. That the acts of 1840 and 1843, defining the liability of railroad com- 
panies, are remedial and constitutional. 

And lastly, That the presumption is always in favor of the constitutionality of 
a law, and that the plaintiff is entitled to the judgment of this court, reversing the 
judgment of the Superior Court of Chatham county, and dismissing the certiorari 
granted by that court in this case. 


Rozsert M. Craruron, representing Conen, for defendants in error. 
By the Court—Warner, Judge. 


The plaintiff instituted his action in the Justices’ Court, to recover 
damages from the defendants for killing his stock with their railroad cars. 
It appears from the record in this case, the stock was killed before the 
passage of the act of 1843. Before the passage of the statute of 1843, 
Justices of the peace had no jurisdiction to try cases sounding in damages, 
for any trespass on the person or property of the plaintiff—Prin. Dig. 
432-3. The act of 1843 was intended to operate prospectively, as 1s 
apparent from its terms; and to give parties injured, the right to sue in 
justices’ courts for damages done their stock by the railroad companies 
subsequent to its passage. The stock of the plaintiff in this case having 
been killed before the enactment of this latter statute, the justice’s court 
had no jurisdiction to maintain the suits against the defendants to recover 
damages therefor ; consequently we are of the opinion-the judgment of 
court below should be affirmed on that ground. This view of the ques- 


tion renders it unnecessary for us to express any opinion as to the other 
grounds taken. 
Let the judgment of the court below be affirmed. 





No. 24.—Joun E. Davis, Sheriff, Josepu Jones, Cuartes West, 
Rosweti Kine, Trustees, &c., and Epwarp Stites, plaintiffs 
in error, vs. Georce W. ANpDERson and Brotuer, defendants 
in error. 


Although a security on appeal is interested, by reason of his suretyship, and therefore 
incompetent as a witness for the appellant,—yet his competency may be restored, 
by the substitution of another security in his place, under an order of the court, 
taken for that purpose, which, for the advancement of justice, the court ought to 
permit upon application. The refusal to allow it is error. 

The motion for substitution being made by the parties, for their benefit, they could not 
take advantage of it: And the order of the court, entered upon the minutes, would 
make the record sufficiently intelligible. 

A mortgage would be obnoxious to the provisions of the act of 1818(a) and void, if 
used as an instrument of fraud, for the purpose of securing to the mortgagor a secret 
trust, or benefit, within the intent and meaning of said act. 

But a mortgage, executed by a debtor, in insolvent circumstances, to a creditor, to 


: (a) For the statute of 1818, see Eastman and Philbrick vs. McAlpin. Ante. 
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secure the payment of a dona fide pre-existing debt, is not per se fraudulent, as 
against creditors. 
. mortgage in Georgia, is nothing more than a security for the payment of a debt; 
ind the title to the mortgaged property remains in the mortgagor, until foreclosure 
and sale, in the manner pointed out by statute. 


This was a bill in equity, tried before Judge Fleming, in Chatham Su- 
perior Court, January Term, 1846. The bill was instituted at the in- 
stance of the defendants in error against the plaintifis, charging that on or 
about the 2d day of June, 1840, the complainants advanced to Edward 
Stiles, at his request, the sum of $2,125 86, and took his note for the 
same, payable on the first day of December thereafterwards: that on the 
30th of that month he paid them on said note $592 01, and subsequently 
on the 20th of February, 1841, the further sum of $89 75, leaving still 
due and unpaid the sum of $1,47: » 26; that the complainants, having 
ascertained that said Edward was creatly embarrassed in his circum- 
stances, and believing him to be insolvent and unable to pay his debts, in- 
stituted suit against him for said balance in the Inferior Court of said 
county of Chatham, returnable to May Term, 1842, of said Inferior 
Court; and at the January Term, 1843, recovered judgment against 
him therefor, with interest and cost, and from which execution was 
issued. That about the 19th of April, 1842, and but a few days after the 
commencement of said suit by the complainants, the said Edward being 
in failing circumstances, and unable to pay his debts, as they believed, 
executed to Joseph Jones, Charles West, and Roswell King, junior, (three 
of the plaintiffs in error,) as trustees of Caroline Clifford Stiles, a mort- 
gage of nine negro slaves, to secure the payment of three notes, bearing 
late the Ist of January, 1836, a and payable respectively at one, two, and 
dives e years after date thereof, and the interest, which up to that time had 
accrued, being debts long antecedent to, and not contracted at the time 
of the execution of said mortgage. That said mortgage was executed in 
the county of Chatham aforesaid, and havi ing been made and executed by 
the satd mortgagor to secure debts long ante cedent, and at a time when 
he was unable to pay his debts, with interest, to prefer the said mort- 
gagees, and to exclude the other creditors of the said mortgagor from an 
equal share or portion of the estate so assigned, transferred and mortgaged, 
and said mortgage containing a condition that the surplus of moneys arising 
from the sale of * said negroes, after payment of said notes, amounting to 
$798 98 principal, besides interest and charges, should be returned to the 
said mortgagor, being a trust in favor of him, the said Edward, was under 
the laws of Georgia aforesaid null and void, and considered in law and 
equity as fraudulent against creditors. Notwithstanding which, the said 
trustees caused the said mortgage to be foreclosed at the February Term, 
1843, of the Superior Court of the said county of Chatham, and execu- 
tion to be issued thereon, and required the said John E. Davis, sheriff of 
said county, (one of the plaintiffs in error,) to sell said nine negroes, so 
illegally mortgaged, under the execution issuing from said foreclosure in 
favor of said mortgagees, and to pay over the procee ‘ds of said sale to 
said mortgagees, the trustees afore said ; and the said sheriff proceeded to 
sell said slaves, ¢ ‘and holds in his hands, as sheriff, a large sum of money, 
being such proceeds, which are claimed under the aforesaid illegal mort- 
ve, so foreclosed as aforesaid. That the complainants had requested 
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said trustees to desist from their said claim, founded upon said illegal 
mortgage, and to Apee? the complainants, with other judgment creditors 
of the said Edward, to share pro rata the said proceeds, and to permit the 
said John I. Davis, sheriff as aforesaid, to retain said proceeds, to be ap- 
plied to the payment of said judgments, &c.; and concluded with a 
prayer for injunction, and for a decree directing said proceeds to be paid 
over to the judgment creditors, wholly disregarding the claims set up un- 
der the said mortgage, and for general relief, &c. 

The plaintifis in error, who were defendants in said bill, answered, ad- 
mitting the sale of the negroes under the mortgage fi. fa., and the pro- 
ceeds of the sale held up in the hands of the sheriff, except so much 
an execution older than the 


thereof as was necessary to pay costs, and 
Divers execu- 


mortgage ; the balance left on hand being $1,017 73. 
tions against said Edward Stiles, besides the mortgage fi. fa., Were in the 
hands of the said sheriff, unsatisfied; and it appeared that he had no 
other property at the time of the levy, except the mortgaged negroes. 
The said Edward Stiles, answering the bill, stated that he had mort- 
gaged to the defendants iu error, tosecure the payment of their said debt, 
a tract of land in the county of Bryan, of five hundred acres first quality 
’ with the improvements thercon, 


inland swamp, called “ Crow-lane,’ 
worth, as he believed, three thousand dollars at the time of giving the 
mortgage in 18415; and at the time of his answer it was worth $2,000, 
e had never been foreclosed, and remained of force and 


or 
onl 
} 
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That said morta: 
effect, and was the oldest lien against him. That sometime in the year 
1836 he purchased a plantation called “ Selina,” in the county of Bryan, 
from said trustees, and gave a mortgage uponit to secure the purchase- 
money. In April, 1842, the said Edward, being desirous of disposing of 
said plantation, proposed to said trustees, or their agent, to give up the 
mortgage thereon, and that he would salsa sin its stead a mortgage on 
the nine negro slaves referred to in said bill, the amount of the notes and 
the interest accrued thereon being then neatly twelve hundred dollars, 
which was accepted, and the mortgage on the negroes aforesaid was ex- 
ecuted and delivered. That at the time of exce uting said mortgage he 
was solvent, and able to pay his debts with his property at a fair valua- 
tion. That said mortgage was executed in good faith, and with no view 
of excluding any one of his creditors from a fair and just participation of 
his_estate, which he believed to be ample for the payment of his debts at 
a fair valuation ; nor did he have any view of securing to himself any 
benefit by way of trust, tothe exclusion of his other creditors, for any 
surplus remaining after satisfaction of said mortgage to the trustees. That 
he had no intention to prefer one of his creditors to another, or to reserve 
any trust to himself, to the exclusion of his creditors. 

The answer of the trustees corroborated that of the said Edward 
Stiles as to the mortgage on the place called Selina, and the consideration 
therefor, and the circumstances under which the same was given, and 
the substitution, in its stead, of the mortgage upon the nine slaves s, and 
the reasons therefor: They stated that the ‘whole matter on the part of 
the trustees was conducted by the Reverend Jose ph C. Stiles, the hus- 
band and father of their cestui que trusts, who, they believed, had no 
design whatever to defraud any of the creditors of the said Edward 
Stiles in the said transaction ; they had no knowledge at the time of the 


y 
3 
+ 
t 





HAWKINSVILLE, JUNE TERM, 1846. 


Davis et a. vs. Anderson et al. 





execution of the mortgage on ‘the slaves, that the said Edward Stiles 
vasin failing circumstances. They denied the fraudulent trust charged 
in the bill, and insisted that the condition embraced in the mortgage, 
which entitled said Edward to any surplus, was not such a trust as was 
contemplated by the statute, because without such condition the said Ed- 
ward would have been entitled by law to any such surplus. 

Upon the trial of said bill in the court below, the solicitors for the 
plaintiffs in error offered Benjamin Edward Stiles asa witness, who was 
objected to on the ground of interest; which objection deing overruled, 
and the witness examined, it was subsequently discovered that the said 
witness was a surety of the plaintiffs in error on their appeal bond in the 
case, and the objection was again renewed on this ground :—their counsel 
contended that the objection came too late, which being overruled by the 
court, they moved to substitute another surety in the place of the wit- 
ness, but the presiding judge decided that the appeal bond could not be 
altered for that purpose; that it would not then be the bond which had 
been filed, and the appeal would be filed without bond within the time 
prescribed by law. Whereupon the counsel for the plaintifis in error 
excepted. 

The counsel for the plaintiffs in error then submitted to the court that 
amortgage was not such an assignment, transfer, or conveyance in trust 
is was intended and embraced, under and by the provisions of the act 
of Georgia of 1818, to prevent fraudulent conveyances, to deprive credi- 
tors from an equal distribution of an insolvent’s estate, and that under the 
laws of Georgia, a mortgage was but a security for a debt, and did not 
change the ownership of the property: And the presiding judge decided, 
and so charged the jury, that a mortgage was such an instrument as was 
embraced under the said act, if made under the circumstances stated in 
said act, to bring it within its operation. To which the counsel for the 
plaintiffs 1 in error excepted. 

The counsel for the plaintiffs in error then submitted to the court, that 
if a mortgage was an instrument embraced under the act of 1818, it could 
only be so, when made by an insolvent to secure an antecedent debt, under 
the ap; yrehension and in expectation of immediately winding up, and 
with the intent and motive to give a fraudulent preference ; and the 
said court decided, and so charged ‘the j jury, that if the party was insolvent 
at the time the mortgage was made, it was within the act, although neither 
the mortgagor nor mortgagee knew of such insolvency at the time ; and 
although they did not act under the motive or with the intent to give a 
fraudulent preference, and although the mortgagor was wound up by ex- 
ecutions tw elve months after the date of the mortgage, provided that the 
iury should be satisfied that the mortgage was v oluntary, , and not forced by 
the vigilant creditor. To which the counsel for the plaintiffsin error ex- 
( epted. 

In behalf of the plaintiffs in error it was proved on the said trial that in 
1836 the said trustees sold to the said Eward Stiles a tract of land in Bryan 
county, called Selina, for ($800) eight hundred doliars, and took three 
promissory notes, bearing interest, in payment ; and to secure which notes 
the said trustees took a mortgage from the sai id Edward Stiles, the vendee, 
on the said Selina plantation ; ; that in the same year the said Edward 
Stiles exchanged the said plantation for another with Alexander Stephen, 
who had knowledge of the mortgage, and under an agreement by the said 
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Stiles to procure the removal and cancellation of said mortgage ; that in 
April, 1842, upon the arrival of the said Joseph C. Stiles into Georgia 
from Kentucky, he being the husband and father of the cestui que trusts 
of the Selina plantation, the said Xdward Stiles arranged with him, by the 
consent of the said trustees, to substitute a new mortgage upon nine slaves, 
to secure the said notes and interest, in the place of the mortgage on Selina, 
which new mortgage being taken, the old mortgage on Selina was given 
up to the said Edward Stiles ; and the counsel for the plaintiffs in error 
thereupon submitted to the court that, under these facts, the latter mort- 
gage on the negroes could not be within the provisions of the act of 1818, 
even admitting the insolvency of the said Edward Stiles at the time, be- 
cause the relinquishment of the old mortgage was a present good and ya- 
luable consideration for the new ; and the said court decided, and so charged 
the jury, that the new mortgage was for the security of the notes, and the 
interest which had accrued trom 1836 to 1842, when the mortgage was 
given; that the interest was a sum greater than the value of the Selina 
plantation and mortgage on it; and that so far as the new mortgage was 
given to secure the interest, it was within the statute, and so far void ; and 
that being void in part, it was, by the act, void altogether. Whereupon the 
counsel for the plaintitis in error excepted. 


Upon these several exceptions the error was assigned. 
L. S. De Lyon, for plaintiffs in error. 


Tn compliance with the rule of the Supreme Court, the counsel for the plaintiffs 
in error, furnish a note of the points or questions intended to be made by them. 

ist. The plaintiffs in error maintain that the court erred, in allowing the objec- 
tion to the witness, Benjamin Edward Stiles, on the ground of his being a security 
on the appeal bond; because, they say, that having been put upon his vorre dive, 
and then sworn in chief, he could not afterwards be objected to, on proof of 
specific grounds of interest—Greenleaf Evid. 470, 471. 

2d. That the court erred, in refusing to allow other security to be substituted.— 
Greenleaf Evid. A77; 1 Phil. Evid. 136, 2 Cow. notes, 270, and cases there 
cited; 3 Wend. 376; 3 Cow. 257; 2 Hawks. 336; 8 John. Rep. 407. 

3d. That a mortgage is not such a conveyance as is embraced within the act of 
1818. : 

ist. Because the equity of redemption reserved to the mortgagor, is not such a 
trust as is contemplated by the statute. It is at all times open to his creditors, 
who may redeem or levy upon it.—2 Kent Com. 535-6, n. 

2d. Because it is but a conditional conveyance, the mortgagor in Georgia 
remaining the owner of the property, and the mortgage considered only as a secu- 
rity for the debt.—1 Slory. 351, 360; Georgia Decisions, 76. 

3d. In England, the estate becomes absolute in the mortgagce, upon condition 
broken. Not so in Georgia. The mortgagor, here, is only divested by judicial 
process —4 McCord. Rep. 336. This is expressly provided in New York and 
South Carolina by statutes.—2 Paige, 592; Rice’s Eq. Rep. 383. 

4th. The plaintifis in error will further maintain, that if a mortgage be embraced 
by the act, this case is not within it. 

Ist. Because zndebted, in the act, means tnsolvent. 

This construction is authorized by the construction of other acts, in part materia : 
for example, the statute 13 Eliz. ; Newl. on Contracts, 384-85. 

What, then, is technical insolvency ?—3 Cranch Rep. 90,91; see 1 Peters S.C 
438, 439. When, then, may a mortgage be embraced ?> When made by an inso!- 
vent, in contemplation of an immediate winding up, with intent to give a fraudu- 
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lent preference, (1 Spear’s Eg. 554,) and it must be voluntary.—Douglass, 88, 92; 
1 Wash. Cir. Co. Rep. 34-5 ; American Jurist, 1 vol. 197, do. 9. 

2. Because the plaintiffs in error, the trustees, had an equitable lien on Selina 
plaatation, for the purchase-money, in addition to which they took a mortgage on 
Selina. This mortgage did not extinguish the equitable lien, but made that a legal 
claim, which before was only equitable—Story’s Eq. ; 15 Vesey, 341, 16; 

278, 280; Sugden on Vendors, 386-87. 
This equitable lien would follow the Selina plantation. 

» surrender of this lien, and the mortgage on Selina, which went to the 
benefit of Stiles’ creditors, for a specific lien on the negroes in the new mortgage, 
and a specific lien is always prefered toa general lien.—Story. 402-3, na. 1; 3 Dess. 
Rep 7g: eae eee a | Paige, 130, 3; 2 Paige, 590, 26. 

The original agreement, between the vendors and vendee of the Selina planta- 
tion, to secure the purchase-money, will be enforced by the court, whether the 
security Was executed or not. Equity will consider that as done, which ought ta 
have been done.—1 Baile y's Eq. Rep. ys Alrande r VS. Hi riot. 

The fund being in court, a court of equity will, under such an agreement, even 
against creditors, decree it to be a specific lien.—3 Vesey, jr. 573, 582. 

‘When the equities are equal, the maxim is que priorz est, in tempore, potior est 
i jure. 

But in this case, the equity of the plaintiffs in error is clearly superior. All 
which is respectfully submitted. 


Tuomas EK. Lioyp, for the defendants in error. 


Upon the trial of the above case, Benjamin E. Stiles was offered as a witness for 
the defendants, and objected to on behalf of complainants’ solicitors on the ground 
of interest, which objection was overruled ; the defendants’ solicitors stating that 
the witness was not interested. Subsequently, during the course of the trial, it 
was discovered that the witness was the security of the defendants, on the appeal 
bond, and the objection was renewed, and the testimony of the witness ruled out, 
the motion being resisted by the defendants’ solicitors on the ground that the objec- 
tion came too late. 

The defendants then moved to amend the appeal bond by striking out the name 
of Benjamin E. Stiles, and substituting another in his place as security ; thus to 
render him competent as a witness, which motion was refused by the court. 

The exceptions taken to the decision of his Honor Judge F'Lemrne on these points 
form the first ground of error complained of. 

The testimony of Stiles was inadmissable on the ground of his interest, Having 
by his bend obligated himself to pay the eventual condemnation money. He was 
likewise liable for costs and also damages, should the jury have considered the 
appeal frivolous and intended for delay. Jt was a certain, direct and positive inter- 
est depending upon the result of the decree and judgment which was to be effected 
by his own testimony. 

His liability for costs was a sufficient disqualification. Upon this point the 
authorities found in text books and reports are unanimous, to a degree remarkable 
in legal questions, and sustain the objection to the competency of a witness on this 
g:ound, even though he be an executor, trustee or officer of a corporation, with a 
remedy for reimbursement out of the public or trust funds.—1 Greenleaf on Ev. 
p. 447; 1 Stra. 548; 5 East.7; 1 Doug. 139; Gresly Eq. Ev. 242-3-4; 16 
Miss, 118, 121 3 20 John. 142; 1 Phillips on Ev. p. 4531 Starkie, 136 ; 2 Smith’s 
L. C. p. 63; 19 Vesey, 434. P 

It may then be considered as settled that Stiles was an incompetent witness. 
Did the objection come too late ? 

It is conceded that under the old rule of law the objection toa witness must have 
been taken upon the voire dire before examination, and that after discovered inter- 


‘st was no ground of objection; but this rule was shaken, if not destroyed, by the 
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case of Turner vs. Pearte,(1 T. R.) and it may be safely laid down as the modern 
rule: 

That a witness may be objected to on the ground of interest whenever, Curing 
the course of the trial, it appears that he is interested.—1 Greenleaf on Ev. p. 467 ; 
1 Starkie, 124;1 Phillips, 96 ; 13 Mass. 381; 2 Camp. 14; 6 John. 537 ; 1 Esp. 37. 

But farther let us look to the reason and spirit of the rule, by which a ag rty was 
compelled to examine a witness upon his vovre dire before he was examined in chief 

It is said (Greenleaf on Ev. p. 467) that a party shall not lie by, and ss see if 
the testimony of an interested witness makes for or against him, and then o! bject, 
if he find it unfavorable.” 

The complainants’ solicitors objected to this witness before he was put upon his 
examination in chief; they did not he by, but objected from the time he was 
offered to them : 

“* Cessante ratione cessat et ipsa lex,” is a maxim which should apply with pe- 
culiar force to these cases, in which the discretion of the court is so largely exer- 
cised. 

Again, it is said, that perchance, if the objection aes _ een —_ rg the vor 
dire, the witness might have been released. The « 
testimony was closed in the case, and the defen: Bhs ad full time to render the 
witness competent, had such a course been in accordance with the opinion of the 
presiding judge.—1 Phillips on Ev. p. 132. 

The defendants have been in no way prejudiced. The act by which the wit- 
ness was rendered incompetent was their own deed. They were fully aware oi 
it. The name of the solicitor of recent {®ppears on the bond in juxta positio: 
with that of the witness. It was not disclosed when the objection was first n 
to the witness as interested, and alter the price was originally made, the voir 
dire was waived upon the statement of witness and counsel, that the witness ha 
no interest. We again appeal tothe discretion of the court if, under circumstances 
like these, the objection came too late. 

Had no objection been made at first, it might have been presumed that the com 
plainants’ solicitors were at the time aware of the obje ction, it being a matter of 
record. Is it probable that they would have urged an objection, and omitted it 
their argument to mention a fact, which would have been decisive of 1 

In support of the above views may be added legal authority. But if, ‘notwith 
standing every ineffectual endeavor to exclude a witness on the ground of incom- 
petency, it should afterwards appear incidentally in the course of the trial that 
the witness is interested, his testimony will be stricken ms and the jury will 
instructed wholly to disregard it.—1 Greenleaf on Ev. p. 46 

In all these cases the objection is to be considered as oe it had come upo 
the ‘"vorre dire,” or first objection.—13 Mass. 381. ; 

Had this fact been shown to the court upon the first objection made to the com- 
petency of the witness, he must have been excluded. The fact having afterv 
been discovered, and brought to the notice of the court, it may well be taken 
part and parcel of the original motion, being only a continuation or renewal of fit, 
aes IK : Mass. 381. 

There was no error in the court’s refusal to allow the appeal bond to be 
amended. 

The record of a court cannot be varied 

Though in some instances the record at the same term may be amended, where it 
is manifest that error has been commi itted i in making up the record, yet can al in- 
stance be road in which a motion has been made to the court to alter or ex- 
punge from and adi to its ow n record for the convenience of a party whose own 
act had placed him under the necessity of making the demand ?—5 Comyns’ Dig 
395; Sal. 567. ' 

The appeal bond is a matter of record, regularly entered on the minutes of <a 
court, which are signed by the presiding judge. After such signature, they | 
come records of the court, ee a sanctity in a legal point of vi jew attaches to them 
which the judge himself cannot viola - 


1¢ 
he question 
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At the common law, the record, after term passed, could not be amended in the 
smaljest particle, alter it was once made up. By the statutes of Jeofails, amend- 
ments were allowed in certain cases. But there is neither statutenor common law 
which allows the judge to a/ter the record, where under no view of the case can 
such alteration be called an amendinent.—2 kee s db. pp. 289-90. 

By the statute law of Georgia, it is made penal for any judge to “alter” the 
This Jaw has never been considered as repealing the statutes of Jeofails, 


yecor i. 
forbids most positively any « alteration” 


allowing amendments, but it certainly 
which does not come under those statutes.—Princes’ Dig. 638. 

The class of cases relied upon by counsel ior the motion to substitute, are cases 
in which bail being witnesses, the party has been sg ed to give a new bail bond 
or deposite the money in court.—1 Greenleaf Ev. p. 477. 

But the distinction is evident. Bail is but an incident to the case, and a bond or 
deposite, which relieves the mind of the witness from any bias or interest, may again 


render him competent. 

But the motion in this case was to aller the appeal bond by striking out the 
name of a witness, and substituting another name. 

Now, the appeal bond was the ground of the jurisdiction of thecourt. It is re- 
quired by law that this bond should be given withia four days, or the appeal must 
be dismissed. Had the name of the witness been stricken out, and another substi- 


tated, the bond must have been attested by the clerk as having been signed on the 


day when the motion was made, nearly one year alter the date of the appeal. 
Would not such an alteration have necessarily involved a dismissal of the ap- 


peal ? 
Had such a motion been made and overruled, upon error to this court, would 


not the court have dismissed the appe al, try ing the record by the record itself, pa- 


rol evidence being inadmissible to explain the record ? 
The presiding judge could not have ordered the bond to be signed by the sub- 


stituted surety, because 
‘The appeal must come up regulasly from the court below, and so continue. 
The ap- 


The momet it the record is vit lated, the juris liction of the court ceases. 
| can only be had upon certain conditions, and if those conditions are violated 


or not complied with, there is no appeal. Had the motion in this case been to de- 
sand costs, ora 


posite a fund in court sufficient to have answered all damages 
counter bond to save harmless, it might have been entertained ; but it being a mo- 
on to alter or expunge from and add to the record by striking out the name of a 
curity and replacing it by another in an appeal bond, the regularity of which 
sions gave jurisdiction to the court over the case, it was clearly not error on the 
part of the judge presiding below, to refuse such an application.—4 Cowen, 80, 
40,587, 9, 227. 3 Mason, 444-5. 
The third greund of errer assigned is, * that the presid ing judge decided, and so 
charged the jury, that a mortgage is aah an instrument as is embraced under the 
said act bo act of 1818), if made under the circumstances stated in said act to 
bring it within its operation.” 
The words ef that act are, “* Any assignment, branes deed or conveyance,” 
ming within the circumstances stated in said act, shall be set aside as null and 
void. 
A mortgage is embraced in the very wor Is of the act. 
A mortgage is a conveyance or transfer of real oi personal estate, to secure the 
zrantee or assignee the payment of some debt-—9I Lucyclopedia Am. tit. mortgage. 
A mortgage is a conveyance.—-4 Kent Com. 135, 153; 2 Cruise's Dig. p. 80. 
itis a transfer.—18 Law Librar y3 18 Encyclopedia Am. tit. mortgage. 
It is a deed, because it is a writing, sealed and delivered —2 Bk wk. Com. 295. 
A mortgage is in effect the old deed of defeasance, which is enumerated by 
Blackstone among ~ — ‘ commen law deeds of conveyance.--5 Bacon's Ab. 
». 3: 2 Black. Com. 
cA mortgage is where a party borrows money, and grants him an estate in fee.” 
an the statute of frauds, this c: an only be by deed. —2 Black Com. 158. 
lof mortgage,” (Prin. Dig. 


it is spoken of in the statutes ci the State as “ deed 
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p. 165,) and the same solem: lity is requi ired in the attestation as in that “of any 
other deed.— Prin. Dig. 166. 

It has been so far considered a transfer of the property, that by express statute 
it has been enacted, that the dower of the widow of the mortgagor should not he 
barred, unless she consented to the mortgage.—Prin. Dic. p. 161. 

A mortgage is an assignment.—5 Bacon’s Ab. p. 6. 

The mortgage states, on its face, that it is an indenture, which is a deed of the 
most solemn kind.—2 Black. Com. tit. p. 238 

These authorities prove that a mortgage is within the very letter of the statute. 

They are likewise within its spirit. The object of the ste itute is to prevent per- 
sons who are unable to pay their debts, from making any assignment or transfer, 
deed or conveyance, to any particular creditor, by which other creditors may be 
excluded or defrauded from their just share in the property so conveyed, assigned 
or transferred. 

A mortgage is the most ready, easy and common method by which this is done 
In vain would the Legislature of Georgia have passed this law, if a mortgage is to 
be excluded. To give the statute this construction, would be to render it as use- 
less to the ends proposed as was the statute of uses, (27 Henry VIII. c. 10,) 
which is said to have added but three words to the conveyance intended to be 
abolished. 

This construction would add but the defeasance to a deed, and the fraud sough 
to be prevent ted would continue in unabated force. 7 

The object of the Legislature seems to have been, to pass a law of equality t 
creditors, by which, so soon as a debtor became unable to pey his debts, his power 

over his property, so far as it tended to the injury of any or either of them, was 
suspended, and he was left only as a trustee of the fund, to pay the creditors in 
their legal priority then ex sting, or afterwards to be obtained. 

If this creditor can exclude and defraud certain creditors, by giv ing mortgages oi 
his entire estate to others, is not the law a dead letter ? : 

There is one rule to be borne in mind, in construing this statute. It is “*a sta- 
tute against frauds is to be viaieshcit iF berally.” —1 Black. Com. n. p. 88 

“© Remedial statutes must be construed according to their spirit: for in giving re. 
lief, or in the furtherance or extension of natural right and justice, the judge may 
safely zo ved ond even that which existed in the minds of those who framed the 
Jaw.°—1 Black. Cora. p. 62; note hy Christian. 

The construction that a mortgage is within the statute is supported by able a 
learned decisions. ; 

Mr. Justice Nott, delivering the opinion of the Court of Appeals in South € 
lina, says of a mortgage under this act: “I think, therefore, that the terms of a , 
act are broad enough to embrace the transfer now under consideration, and 
of opinion that the spirit of it requires that it should receive such a constructio1 
—The Bark of Georgia vs. Henry Schultz. 

Judge Johnson, than whom ; n abl rman scarcely sat upo n the ay reme Bene 
decided that a mortgage was within the act.‘ We are clear! ly of opinion, that 
deed is expressly within the words of the act, as to the previously exicting debt.” 
—Schultz & Bricthaupt vs. Baul: of the State of Georgia, et. of. 4 

‘< Tt matters not, in my opinion, what the form of the transfer is, or by what 
apparatus the fraud is perpetrated; the act will condemn it.’—Johnsan Ch. : 
Spears E q: 554. 

«© Whether a ‘mortgage is within the words, assi found in th 
statute of Georgia, came directly before the Court ‘of e pea us in ae al case of the 
Bank of the State of Georgia, against Henry Schultz, in January Term, 1827, 
which it was held that mort gages are e mbt vel by them.”——-1 Spear’s Eq. 589. 

That a mortgage is within the act of 1818, has been decided upon solemn argu 
ment on a motion for a new trial in the it circuit.—G. W. Anderson 
Brother vs. Wylly, et. al. MSS. 

In the — of Chancellor Kent, they are also within the statute — Writtcs 
apinton, p.2; Habersham vs. Screven. . 
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There has been made in the middle Circuit of Georgia, a contrary decision, by 
Judge Shly.—2 Part Geo. Dec. 76. 

Of this decision it may be remarked, that it is made with entire ignorance of any 
lecision to this point, with the exception of one of Judge Montgomery’s, which it 
overrules, and which decision sustains the complainants in this case. Taking 
into consideration that the decision in South Carolina, above cited, and also the 
one in the Circuit Court, (which arose out of a matter occurring in the very coun- 


ty in which Judge Shly decided, anda matter which attracted great attention,) 
had been decided, and some of them in printed reports, long anterior to the deci- 
sions of Judge Shly, we come to the necessary conclusion that the latter decision 
must have been hasty, and without that research and attention which alone entitles 
judicial decisions to respect, where they are not controlling. 

The reasoning by which Judge Shly came to the conclusion in his decision, 
is equally fallacious. 

It is in substance, “ That the laws of Georgia having given an additional reme- 
dy to mortgagors, have thereby entirely changed the nature of the conveyance, 
admitting that, except by the operations of this statute, a mortgage would be 
within the act.” 

This remedy is but cumulative, and there are many circumstances which might 
induce a party to pursue this course, but it is apprehended that the common law 
method of a foreclosure might still be used. 

If, after condition broken, the mortgagee were to take possession of the property, 
would ejectment or trover lie by the mortgagor for the property ? Has not the mort- 
zagee the legal title ? 

It has been decided that after the sale of the equity of redemption a mortgagee 
may bring ejectment for the premises. da 

After the sale of the equity of redemption in Georgia, under the form of our 
mortgage conveyance, could not the same action be brought? If the mortgagee 
foreclose, (allowing the statute not to be cumulative,) he must foreclose in this 
way, but is there in that statute any provision that he shall be excluded frem his 
other common law remedies, if he do not choose to foreclose —10 John. 481. 

Subsequent acts of Parliament in the aftirmative, giving new penalties, and in- 
stituting new methods of proceeding, do not repeal tormer methods and penalties 
ordained by preceding acts of Parliament, without negative words.”—Middleton 
and wife vs. Crofts, in Sanders’ Atkins, pp. 674, 675. 

And this statute, being in derogation of the common law method of proceeding, 
must be construed strictly, and without giving scope to implication. 

That such is the ordinary construction, is evidenced by the repealing clause an- 
nexed to all statutes. 

To the authority of this decision, we oppose those of Judge Montgomery, 
Judge Henry, and the decision of his Honor in the court below. 

** Alia lex Roma, alia Athenis—our appeal is unto Cesar.” 

It has been decided that the mortgagee of personal property is the legal owner of 
property, after condition broken, the equitable estate alone remains in the mort- 
gagor.—8 John. 96 ; 2 Vesey, jr. 378; 1 McCord. Ch. 486; 6 John. 258; 9 Wend. 
80; 12 Wend. 61: 1 Peters, 441. 

As before stated, there may be several reasons which might induce a person to 
lesire a foreclosure, instead of taking the property into his possession. He may 
have sued upon the note or bond, and wish to sell the mortgaged property, to as- 
certain the difference between its value and the debt, as until such an ascertain- 
ment, he might be enjoined by other creditors from touching other funds; but 
there is nothing which compels him to foreclose; if he can obtain possession of the 
personal property, he may retain it, and drive the mortgagor to his bill in equity 
tv redeem. Is he not then a trustee ? 

In Ireland the mode of foreclosure is the same as in our State, yet we do not 
ind that the character of the conveyance is altered.—13 Vesey Rep. p. 204. 


The third ground of error may be best considered by ascertaining the requisites 
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which must attach to any conveyance, to bring it within the act. The following 
are the requisites, as they appear upon the face of the act: 

The grantor must be insolvent. 

The consideration must be an antecedent debt, that is, to one who was a 
debtor at the time. 

It must be given under circumstances whereby any creditor may be ex- 
cluded from an equal share or portion of said property. 

4th. And that “it be not free from a trust for the benefit of the seller, or any 
person or persons appointed by lim, her, or them.” 

That these instructions of the court to the jury, upon these points, were correct, 
so far as it went, was not dis spt uted | by the defendants’ solicitors; but they asked 
further instruction, whieh the court refused to give. That the conveyance 
was not within the act | 
expectation of immediately winding 5 Ups and with the intent and motive to give a 
fraudulent preference.” 

The court committed no error in refusing this charge, and in deciding that the 
knowledge and intention of the parties did not eff ect the matter. 

To sustain this view of the case, we refer to the words of the act itself: 

‘Any persons unable to pay his, her, or their debts, who shall hereafter 
make any assignment or transfer,” &c. “ by which any creditor of the said debtor 
shall or may be excluded from an equal share or portion of the estate so assigned 
or transferred,” «* such conveyance shall be null and void."—Prince’s Dig. 164, 
165. . 

These are the words of the act. There is nothing in them which requires the 
party to be under the apprehension and in the expectation of winding up his 
affairs. 

The act speaks of an insolvent, and further qualifies the idea of technical insol- 
vency by defining what the legislature meant as such: ‘One unable to pay his 
debts.” 

A man may be utterly and hopelessly insolvent, and yet have no intention of 
winding up his affairs. He may shut his eyes blindly to his situation, and keep 
on. Men seldom set to work to wind up their affairs; it is an office which is usu- 
ally performed for them by their creditors, 

There is nothing in the words of the act which says, ‘ there shall be an intent 
and motive to give a fraudulent preference.” The word * intent” or the word 
** preference” does aot occur in the preamble or body of the act; it only speaks 
of a conveyance by which * credi tors may be exc iuded.” It is the fact of exclu- 
sion and not the intention of preference which brings a conveyance within the 
view and operation of this statute, and ~ absence of all intention of course dis- 
penses with the necessity of amined 

Where the words of a statute are clear and distinet,there is no room left to the 
court for implication. ‘Cum inciditur a lege judex transit in legis latonem.” 

We may make this additional observation: that this being a statute against 
fraud, is to be construed liberally—construed so as to embrace every conveyance 
which may fal! within its spirit, not to exclude them by adding requisites of which 
the law makes no mention. ; 

A comparison of this statute with one of a sister State, will show that the legis- 
lature did not intend to attach these requisites, or hee would have so stated. 

‘If adebtor, within six months,” « being insolvent or in contemplation of insol- 
vency, shall directly or indirectly make any assignment, sale, transfer or convey- 
ance, either absolute or conditional, of any part of his estate, real or personal, it 
tending to give a preference to a pre-<« »xisti ng creditor,” ** such conveyance shall be 
void, provided the creditor had reasonable c: ause to believe such debtor was insol- 
vent.”—Law Re; porter, March, 1846, p. 500. 

To such a statute, the argue: at of the defendants’ solicitors would apply. But 
are not the words in the statute last quoted, so pregnant with the ideas of know- 


ledge, intention, and preferenc e, expressions 0 omitted i in our statute? It was un- 
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doubtedly in the power of the legislature to have passed the law in this form. But 
have they done so? 

The solicitors for the defendant contend that in order to bring a conveyance 
within the act, it must be made “ with intent and motive to give a fraudulent pre- 
ference,” 

lf such had indeed been the intention of the legislature, they Jegislated to no 
purpose ; for the case was already provided for at common law, and by statute 13 
Eliz. ch. 5.—Schley’s Dig. 215. 

A mortgage given on personal property, executed with intent to defraud credi- 
tors, is vitiated by the fraud, though executed for a valuable consideration, or to 
secure an honest debt.—Law Reporter, March, 1846, p. 504. 

The statute itself evidently goesfurther. The title of the act speaks “ of the in- 
jury and exclusion of creditors.” The preamble states « excluding or defrauding.” 
The body of the act speaks of “exclusion” of creditors only, and declares such 
exclusion sufficient to make the deed legally « fraudulent,” without reference to 
intention; nor does the word * fraud” occur inany part of the body of the act, ex- 
cept in this Jast peculiar application. 

But in addition to this argument upon the law itself, we present the opinions of 
eminent judges upon this point. 

Judges Johnson and Cuyler, in the case of Schultz vs. Briethaupt, before referred 
to. in deciding a cause identical in its features with this, say, in speaking of a mort- 
rare : 

« [t is a transfer of real estate, by which other creditors may be excluded from 
an equal share of the estate so assigned.” And it is a “ conveyance, not free 
from a trust, for the benefit both of the seller and other persons appointed by 
him.”—Printed Report, p. 61. 

They follow the words of the statute, and attach to the deed only those requisites 
attached by the statute. They make no mention of preference, intention and fraud. 
They sat as judges, not as givers of the law. They decided as the statute stood 
beforethem. They did not legislate. 

Judge Nott, delivering the opinion of the Court of Equity Appeals in South Caro- 
lina, says: 

‘The manifest object of the act throughout, is to prevent a debtor who is unable 
to pay his debts, from making any transfer of his property to one or more of his 
creditors, 7n exclusion of the vest, and to effect an equal distribution among all his cre- 
ditors."—Printed Decision, p. 3. 

!s not an unintentional act of exclusion as much within the statute as one which 
is intentional? The statute draws no distinctions. 

If the act can be evaded by appoitioning out the property among a few favored 
creditors, by way of mortgage, to the exclusion of the rest, ] think the State of 
Georgia has legislated in vain upon the subject. I do iiot put it on the ground of 
fraud, but on the positive provisions of the act; the policy of which is too plain 
to be mistaken. 

Johnson, Chancellor, delivering the opinion of the Ceurt of Appeals in South 
Carolina, says: ; 

‘Tam disposed to concede that, upon a strict construction of the statute, if, at 
the time of the assignment or transfer, the debtor was in truth unable to pay all 
his debts, the assignment or transfer would be void, although the fact was 
unknown, both to the debtor and the assignee or transferee.”—1 Spear’s Eq. 
Reports, p. 559. 

In the absence of controlling authority, it is respectfully submitted, that these, 
the opinions of some of the ablest judges who have ever presided in the Southern 
States, should have great weight with the court, in deciding this, to them a ques- 
tion it is believed of first impression, and without one contrariant opinion. 

[t is excepted, also, to the judge’s decision, that he allowed the jury to find the 
mortgage void, although the mortgagor was wound up by executions twelve 
months after the date of the mortgage. 

To this, it may be briefly answered, that the act does not require a person to be 
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wound up before his transfer shall become void, but only requires insolvency, 
which the presiding judge charged. 

And, more conclusively, although he was wound up by executions one year 
afterwards, yet the writs upon which those executions were founded, were issued 
and served upon the mortgagor, prior to the time of his making the mortgage, as 
will appear, by reference to the record accompanying the exceptions. 

It was contended, that the mortgage, came within the proviso, being a deed 
free from a trust. 

Judge Johnson, in the decision above quoted, says that it is not free from a trust. 

The doctrine of mortgages, from the beginning, was a doctrine of trust; and 
almost the whole of the earliest equity-jurisdiction, with regard to mortgages, was 
based upon this notion. 

We trust we have shown, that the statute of this State, allowing a diflerent 
method of foreclosure, has not altered the substance, as it has not altered the form 
of this conveyance. 

But the proviso speaks of bona fide absolute sales. What is meant by this? 
Clearly, a sale for cash, or consideration then moving, and which consideration 
stands to the creditors, in the place of the property thus sold ? 

Can it be said, that a mortgage or deed, by a man in insolvent circumstances, to 
a creditor, for an antecedent debt, by which other creditors are excluded, comes 
within the proviso? 

If so, the proviso is directly repugnant to the body of the act, and is void.— 
1 Black. Cominen. p. 89. 

In all the cases above quoted, the proviso seems to have been construed, as having 
relation to purchasers other than creditors, and for a present consideration ; and 
would apply where a person, for a valuable consideration, “sold his property to 
any one not a creditor, and still, in such conveyance, limited a trust for himself or 
others. 

The facts of the insolvency of the grantor, and exclusion of creditors, make 
the conveyance one of mula fides, and exclude it from the proviso. 

And this latter reasoning applies, even though the court should be inclined to 
the opinion, that a mortgage is not a deed which involves a trust. 

The fourth and last ground of error, is upon the charge of the court to the jury, 
as to the consideration for which the mortgage was given, under the following 
state of facts : 

In January, 1836, the trustees, defendants,’sold to Edward Stiles a tract of land, 
ealled Selina, for eight hundred dollars, taking his promissory notes for that sum, 
secured by a mortgage on the place. Selina was at the time worth eight hundred 
dollars, but shown, by the testimony, to have deteriorated in value very much ia 
the six years following. In April, 1836, Edward Stiles exchanged Selina with 
one Stephens: and sold the place taken in exchange to Starr, in the same month, 
for $800; and in that month, April, 1836, received the purchase -money from Starr. 
There was some proot of a promise, from Stiles to Stephens, to relieve the Selina 
place from the inortgage; but not with the knowledge, or concurrence, of the 
trustees. 

In April, 1842, Elward Stiles being insolvent, and the amount due on the 
promissory notes having increased from $800 to 1200 by the interest, and Selina 
having deteriorated in value from $800 to $590, Edward Stiles gave to the trustees 
a mortgage on nine negro slaves, to secure the principal sum, aad all the interest 
tlen due, being an amount one and a half times larger than the sum originally 
secured, and double the value of the Selina property. 

It is stated in the answers, that upon receiving the second mortgage, the trus- 
tees cancelled the mortgage they held upon Selina, which had been the property 
of Stephens, for upwards of six years previously, though upon the face of the 
mortgage no such consideration appeared. 

The judge charged, that though the | 
hundred dollars, which was the value of t 
much as it was given to secure not only that, but also four hundred dollars 


ist mortgage was good for the eight 
ie Selina place exchanged, yet, inas- 
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interest which had accrued, which was over and above the value of the land and 
mortgage released ; it was, as to the four hundred dollars, without consideration, 
and void; and being a statutory deed void in part, it was void altogether. 

The only error in the charge of the court, we contend, was that it did not in- 
struct the jury that as between Edward Stiles and the trustees there was no con- 
sideration whatsoever then moving. 

The mortgage on its face expressed an antecedent consideration, and, being the 
act and deed of the parties under seal, it was an estopple to them to show any 
other consideration than the one expressed. 

When a deed states a consideration, and does not say for other consideration, no 
other consideration can be shown.—4 Cowen, 427; 7 Johns. Rep. 341; 1 Vesey, 

yr Bet. 

Ii no proof can be heard to show a different consideration for a deed than the 

one expressed upon its face, the consideration was wholly antecedent, and the 
judge’s charge upon the point greatly in favor of the defendants. 
’ Butfurther, the release of the mortgage accrued to the benefit of Stephens, not 
Stiles. The Selina tract had belonged to Stephens for six years; it was his land, 
not the land of Stiles, which would have been sold, had the mortgage been fore- 
closed. There was no evidence before the court that the exchange was accompanied 
with a warranty of title, and the parol promise of Stiles was such an one as could 
not be enforced against him in equity, because of the statute of frauds, nor at law, 
because of the statute of limitation. It is true, as a general rule, that there is an 
implied warranty in exchanges, but such was not the case in this instance, be- 
cause Stephens knew of the mortgage; and the parol promise of Stiles, to lift the 
mortgage, took the place of a warranty. The warranty in exchange is, that if any 
party is evicted, he has a right to the land given in exchange for his own. This 
would have restored Stephens’ land to him, and there is no evidence that Stiles 
gave Starr a warranty ttle. 

There was no release to Stiles of any legal obligation, and the release of a 
moral obligation is nota valuable consideration in law. 

If the deed of exchange contained a warranty, it was inthe power of the so- 
licitors for the defendant to have produced it. Stephens was examined as a wit- 
ness by them, and their neglect to prove so material a point indicates with certainty 
that it has no existence. 

The reason why a deed is not within the act which is made for a present valua- 
ble consideration is, that the consideration stands to the creditors in the place of 
the property transferred. 

« The money is probably applied to the debts of the creditors, or the debts of 
some of them.”—Schultz and Briethaupt, printed Doc. p. 61. 

Was thereany such consideration as this in the case before us. The defend- 
ant’s witness, Starr, proved that he had paid to Edward Stiles the consideration 
money for the land taken in exchange in the year 1836. The money was in 
Stiles’ pocket, and probably spent by him long before the debts of the complainants 
were contracted. It was to Stiles a consideration long past, and a present consid- 
eration to Stephens only. 

But allow the mortgage to be good for the $800 principal, it is assuredly bad for 
the $400 accrued interest. 

The case of Schultz and Briethaupt, before quoted, is directly in point. 

The McKinnes’ owed the Bank of the State of Georgia $40,000, and, in consid- 
eration of a mortgage to be given to secure both sums, the bank advanced in cash 
to them, $50,000. The mortgage was taken to secure both sums, and the Sixth 
Cireuit Court in the District of Georgia, and the Court of Appeals of South Caro- 
lina, decide that, so far as the mortgage was for antecedent consideration, it was 
void, notwithstanding the then moving consideration of $50,000.—Printed De- 
ersion, pp 3, 61. 

Suppose, in the most favorable point of view, that they had paid Stiles the 
$800 in cash, and he had appropriated it to the payment of the comulaining credit- 
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ors, and that in consideration of the $800, he > hi ud given them a mortgage tor 
$1200, it would under the above decision be void as to the four hundred. 

How much stronger is this case against the defendants? They have a lien up- 
on certain property, (admit it to be Stiles’ for argument sake,) worth six hundred 
dollars, and in consideration of a release of f this lien, he gives them a mortg age 
conveyance for $1200 00. Can it be seriously contended that such release is 4 
full moving present consideration for the $1200 00? 

Such a decision is a virtual repeal of the law. 

A debtor in insolvent circumstances goes to a creditor to whom he owes five 
thousand dollars, and which creditor has in his possession property of the debtor 
subject to his retainer of $500 00. The debtor says, release this property, and [ 
wili give you a mortgage to secure your antecedent debt of $5000. The property 
is reieased, and the mortgage given. Will it be contended that such a release will 
support the mortgage, and be that valuable moving consideration which the law 
contemplates? Surely not; and yet, if $500 will not support $5000, neither wil] 
$600 support $1200. The principle is identical. The court cannot judge of the 
relative considerations: there is but one rule which we apprehend can be sus- 
tained, either by policy or sound reason. 

“ That when a mortgage is given for valuable consideration, the moving to secure 
a debt which rs antecedent, that the mortgage is void for the exact amount by which 
the antecedent debt exceeds the preseut consideration.” 

This mortgage was therefore void as to the interest; and, being astatutory deed, 
void in part, was void altogether.—Schultz and Briethaupt vs. Bk., State of Geo. 8 
Johns. 253; 2 T. R. — 5 Taunton, 746; 8 T. R. 641; 43 Law L. 285; 
1 Sand. 66, n. ; Hobart, 14; Chitty on Con. 228-9; 1 Bowell on Con. 199; 1 
Comyns on Can, 26; Bilter s N. P. 172; xiii Law L. 285, 33; 9 Law L.70; 2 
Kent, 536; Fonblanque Eq. 205, v.; 1 Wheaton 8. N. P. 555, 8; 15 Pick. 167; 
6 Hill, 438; 1 Brock, 184; 13 Wend. 53; 1 Hopkins’ Ch. 405. 

This point was conceded by counsel for detendants at the time of trial, but 
seems to have been revived in their exceptions. 








Statement of the debts and assetts of aaa 19th Apri il, 184: 


N. B. Knapp & Co. $115 with int. and costs, . $141 48 
C. C. Thompson $49, with int. and costs, . ‘ ; 69 50 
James A. Clifford $209, with int. and costs, . . « “23566 


Joseph Jones, Charles West and Roswell King, 
jr., $799 95, with int. from Jan., ain : ‘ : 1208 48 


he Stiles $675, int. on $300, . é . 788 00 

W. Anderson and Brother $1474 26 w hi int. : 1611 00 
ately Moore & Co. $400, with int... : : . 508 30 
Price & Mallery to $130, with int. . ‘ ‘ ‘ 140 00 
L. N. Falligant $376 36, with int. ? : ; . 481 00 
Benj. Stiles. ex’ion from Laurens, , ‘ : 450 00 
Needham McLendon $210, with int. and costs, : . 250 00 
Nathaniel Gay $84, int. and costs, . ; : ¥ 111 60 
John Smith $152 50, int. and costs, . ; : . 171 40 
Benjamin Stiles, guardian, $808 97, , : 808 97 
John B. Gaudry $67 37, : : ' : , 67 37 
J. B. Gaudry and J. E. Gaudry, SUIVIVOrS . ‘ 37 68 

————$7077 44 
Assetts as per return. 
One tract of land, 166 acres, in Bryan county, . ‘ $800 
15 negro slaves, 
9 of the mortgaged slaves sold for. : : 1700 
3, included in the other mortgage, sold for. ; ; 600 
3, allowing $200 round, . wee ; . ; . 600 
——— $3700 


Minus in the world . . 5 . , ‘ - $3377 44 














HAWKINSVILLE, JUNE TERM, 1846. 191 


Davis et al. vs. Anderson et al. 


Wa. Law, for the plaintiffs in error, in conclusion. 














Defendant, Stiles, obtained an advance from complainants, his factors, in 1840, 
and gave a mortgage on Crow-lane plantation. He had before pure hosed Selina 
plantation from the other defendants i in the bill, trustees of Mrs. Joseph Stiles and 
Siideae. for $800, and mortgaged the place to secure the purchase-money. 

Crow-lane was proved to be wo! th, in 1840, about $2,000—the amount of the 
advance. 

In 1836, defendant, Stiles, exchanged Selina for Moonshine plantation: which 
he sold for $800. 

Mr. Joseph C. Stiles (the hushand and father of cestui que trusts) agreed to 
have the mortgage cancelled upon receiving a new security. He was then in 
Kentucky. Upon his arrival here in the spring of 1842, this arrangement was con- 
summated, by giving new mortgage, and was acquiesced in by the trustees, 

Defendant, Stiles, was then greatly indebted, and numerous suits a few days 
before instituted against him. His debts were then about $7,000. His property 
consisted of about fifteen negroes (mortgaged, as aforesaid, to the trustees, and to 
B, KE. Stiles, guardian, &c.,) and Crow-lane plantation. The complainants having 
exhausted their mortgage on Crow-lane, seek to avoid the defendant’s mortgage, 
as contrary to the act of 1818. 

First inquiry : Is a mortgage within that act ? 

That act turns upon the creation of a trust. This appears from the causes which 
led to its passage; and is expressly declared in the act, (3 Dall. 267,) a man may 
sell, provided no trust. 

What is a mortgage? It is a sale—conditional, it is true, but absolute on for- 
feiture of condition.—4 McCord, 336 What is the condition? That mortgagee 
pay the debt. But it is said to be a trust estate. What kind of a trust? ‘Such 
an one as is contemplated by the act? No; it is an equity of redemption—the 
right of paying the debt, anc retaining his property. This equity is at all times 
open to his creditors. They may redeem. They may levy upon it. These as- 
signments in trust delay and hinder creditors. —2 Kent, 535. 

Take the case of a general assignment for payment of creditors. A provision 
for the overplus, after payment of debts, to the assignor, will not invalidate, be- 
cause such a resulting trust would follow of course, without any stipulation.—2 
Kent, 536, 7 

So an absolute conveyance, intended as a security, is but a mortgage, and the 
equity of redemption would result without any stipulation. There is in neither 
case any secret trust, and the interest reserved by the mortgage is only what the 
law gives from the character and nature of the transaction. 

What is prohibited? Assignments and conveyances in trust, by which the title 
passes absolutely out of the grantor, for the be netit of those appointed in the deed. 
These conveyances were peculiarly objectionable, because debtors were enabled 
to force creditors into conditions under the penalty of being excluded. The dis- 
tinction is very striking. 

I have been considering this subject in the most favorable aspects to complain- 
ant’s case. But under our law, what is a mortgage but a mere security for a debt? 
—Jnudee Schley’'s Decision, p. 76. 

We have seen in England the estate becomes absolnte in mortgagee, upon con- 

lition broken. Not so with us. The mortgagor remains the owner until, by 
olan of acourt, the property is sold. This is expressly provided by statutes in 
New York and South Carolina.-—2 Paige, 592; Rives’ Eq. Rep. 383. How, then, 
shall a mortgage be called a conveyance under the statute, seeing it does not 
change the ow nership, but is a mere security. 

2d. Bat if a mortgage is embraced in our act, then we say— 

ist. That at common-law, a man might prefer any creditor; he might give an 
assignment or mortgage to secure an antecedent debt, of any part, or the whole of 


his property, so there was no fraud; and he might do this the very night he ab- 


sconded. 
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2d. He might do the same thing under 13 Eliz. if bona fide and on good con- 
sideration. 

3d. Under bankrupt laws, he might secure a particular creditor for past or future 
debts ; unless by deed, in contemplation of bankruptcy, or of all. In these cases, the 
Jaw made it an act of bankruptey. 

Let us look for a moment at the statute of Elizabeth to prevent voluntary con- 
veyances in fraud of creditors. The questions have been the bona fides of the 
transaction. 

Badges of fraud — 

Ist. Continuing possession. 

2d. Case of entire estate. From these and the like, secret trusts are implied. 
Mere indebtedness is not enough. There must be fraud.—1 Story, 356, 360 ; 
New. on Con. 384-5. 

Let us look at bankrupt acts: (1 Jas. 1, and 21 Jas. 1,) A trader may prefer, if 
not of all, or under apprehension of impending bankruptey.—New. 282. Indebt- 
ed means insolvent.—/b. Reason why all won't do under latter acts, and good 
under Eliz. if no fraud.—New. 381; Doug. 92. 

The construction of our act cannot be extended beyond bankrupt acts. They 
seek 

Ist. Equality ; 

2d. Distribution by law ; 

3d. Protection of bankrupt from future liability. 

Ours seek only equality. Indebted, in our act, means insolvency.—New. 384-5. 
What is technical insolvency ?—1 Peters, 438-9. When, then, is a mortgage 
embraced under our act? By an insolvent, in contemplation of impending ruin, 
on the eve of bankruptcy, with the intent to give a fraudulent preference. And 
further, it must be voluntary. —Doug. 88,92; 1 Wash. Cir. C. Rep. 34-5, Ii 
the creditor pushes, the fraudulent zutent is negatived. Let us test these princi- 
ples by the iacts of this case. 

If thedefendants had taken no mortgage for Selina, they would have had a lien for 
unpaid purchase- money. But they had a mortgage. They gave a good present 
consideration for the new mortgage. $800 went to Stiles’ creditors. We are in a 
court of equity.—1 Story, 522; 20 ve 637 ; 4 Paige, 508. Specific lien always 
preferred to general.—Story 402-3, n. 1; 3 Dess. 74; 1 Paige, 130; 2 ib. 590, 
266. A court of equity may displace a judgment, where an pues eho claim 
against the premises. 

Who has the superior equity ? 

But where the equities are equal, the maxim is, qu? priori est in tempore, potior 
est in jure.—Slory, 400. 


By the Court—Warner, Judge. 


Tne complainants in the court below filed their bill for the purpose of 
setting aside a mortgage executed by Edward Stiles to Joseph Jones, 
Charles West, and Roswell King, jun., trustees of Caroline Clifford 
Stiles, on the ground that the said mortgaze was fraudulent, within the 
provisions of the act of 19th Decembe ‘r, 1818, as against creditors. 
The complainants are judgment creditors of Edw ard Stiles ; their judg- 
ment haiving been obtained subsequent to the date of the mortgage. On 
the trial of the cause, the defendants in the court below, offered to intro - 
duce Benjamin Edward Stiles as a witness, who was objected to, on the 
ground that he was security for the defendants on their appeal bond, and 
therefore interested. The defendants’ solicitors then moved the court to 
perinit them to substitute another security on the bond, in the place of 
the witness, which mo‘ion the presiding judge refused: Whereupon the 
defendants excepted. We are of the opinion that the court below ought 
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to have permitted the defendants to have substituted another security in 
the place of the witness, for the advancement of justice ; the motion for 
substitution being made by the parties for their benefit, they could not 
take advantage of it; and an order entered on the minutes of the court, 
stating the facts, would make the record sufficiently intelligible. It would 
not, as is supposed, be giving a new bond; the appeal was entered ac- 
cording to law, and security given at the time, who continues security up 
to the time the new security is substituted in his place. Nothing is more 
common in our courts, when the original security on an appeal bond be- 
comes insolvent, pending the appeal, than to require new security to be 
given; the court passing an order for that purpose. The motion to sub- 
stitute another security in the place of the witness ought, in our judg- 
ment, to have been allowed; and there was error on the part of the 
court in overruling the motion. In the case of Zastman and Philbrick vs. 
McAlpin, decided during the present term, (page 157,) we held that a 
debtor, in insolvent circumstances, might make an absolute bona fide con- 
veyance of his property toa creditor, in payment of a bona fide pre-exist- 
ing debt ; provided there was no trust reserved for the benefit of the 
seller, without such conveyance being obnoxious to the act of 1818. But 
it has been ably and ingeniously argued, in this case, that inasmuch as the 
mortgagee is a trustee for the mortgagor, to the extent of the equity of 
redemption, such a trust is created, as would bring a mortgage convey- 
ance within the statute. That a mortgage is such a conveyance, as 
would be obnoxious to the provisions of the act of 1818, provided it 
was used as an instrument of fraud, forthe purpose of securing to the 
mortgagor a secret trust, or benefit, within the intent and meaning of that 
act, we donot doubt; but that a mortgage executed by a debtor in insol- 
vent circumstances to a creditor, to secure the payment of a bona fide 
pre-existing debt is per se fraudulent as against creditors, within the 
meaning of the act of 1818, we do not admit. We have already decided 
that the debtor can make an absolute sale of his property to a creditor, in 
payment of a bona fide pre-existing debt. If he can make an absolute 
sale, surely he can pledge it, or create a lien upon it, as a security for a 
pre-existing debt. 

A mortgage inthis State is nothing more than a security for the pay- 
ment of the debt ; and the title to the mortgaged property remains in the 
mortgagor until foreclosure and sale, in the manner pointed out by statute. 
It is true, the mortgagor is entitled to the equity of redemption after the 
debt is paid; and the clause in this mortgage which stipulates that the 
surplus, after paying the pri cipal 'ebts, interests and costs, shall be re- 
funded to the mortgagor, confers no other, or greater privilege than the 
law confers upon him. The law gives him the right to the surplus of 
the proceeds of the mortgaged property when sold, after foreclosure, 
over and above the principal debt and interest, which the mortgage was 
given to secure, and the costs of such foreclosure and sale. 

We have said, under our law, the legal title to the mortgaged property 
remained in the mortgagor until after foreclosure and sale. The judg- 
ment creditor, in this case, could have levied his execution upon the 
mortgaged property, and sold it, and the purchaser would have acquired 
the legal title, st bject to “he incumbrance of the mortgage. The fun- 
damental error in the argument! of the counsel for tre judgment creditor, 
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is, in supposing the legal title to the mortgaged property is in the mort- 
gagee after condition broken, and that he holds it in trust for the mort- 
gacor; at least so far as the equity of redemption is concerned. The fact 
that the legal title to the mortgaged properiy remains in the mortgagor, 
until after foreclosure and sale, cuts off, and destroys all foundation for 
the idea there is any such trust existing between the mortgagee and 
mortgagor as was contemplated by the act of 1818. The record in this 
case discloses that in 1836, the plaintiffs in error took a mortgage on a 
tract of land called Selina, to secure the payment of a debt due by Ed- 
ward Stiles, the mortgagor, for $800 00. At the time this mortgage 
was executed, it is admitted the mortgagor was solvent. Afterwards, 
this tract of land was sold by Edward Stiles to Stephens, and for the 
purpose of raising the incumbrance, so as to make Stephens a good title, 
anew mortgage was executed in 1842, on the negroes, to secure the 
payment of the $800 00 with the accruing interest thereon. When this 
last mortgage was executed, the mortgagor was in failing circumstances. 
The debt which the mortgage was executed to secure, it is admitted, 
was a bona fide indebtedness. The court below instructed the jury, this 
latter mortgage, given to secure the payment of the $800 00 with the ac- 
cruing interest thereon, was within the statute of 1818, so far as the in- 
terest was concerned; and being void in part, it was void altogether. 
We are of the opinion a debtor in insolvent circumstances, has the right 
to execute a mortgage to a creditor, to secure the payment of a bona fide 
pre-existing debt ; and that the execution of such mortgage would not 
per se be fraudulent as against creditors, within the intent and meaning 
of the act of 1818. That act was directed against conveyances made by 
debtors to creditors, in trust for the benefit of the seller, or mortgagor, 
whether secret or otherwise ; but was not intended to prohibit a de! tor 
from making a bona fide sale of his property to a creditor, or to secure 
the payment of a bona fide debt by mortgage on his property, free from any 
trust for the benefit of the seller or mortgagor. Under our law of mort- 
gage, there is not such a trust existing between the mortgagee and mort- 
gagor, as will per se bring it within the provisivus of the act. We are, 
therefore, of the opinion, there was error in the charge of the court, in 
deciding this mortgage came within the provisions of the act of 1818. 
Let the judgment of the court below be reversed, and a new trial granted. 
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No. 25.—Amos Scupper, plaintiff in error, vs. WyLLy Woop- 
BRIDGE, defendant in error. 


The doctrine that the principal is not liable to one agent or employee for damages oc- 
casioned by the negligence or misconduct of another agent or employee, is not ap- 


plicable to slaves. 


This was an action on the case, brought by the defendant in error against 
the plaintiff in error, in the Superior Court of Ghatham county, and was 
tried in said Superior Cour: before Judge Fleming, at May Term, 1846. 

For the facts of the case, and the error assigned, see the opinion of the 


court, (supra. ) 
Mutrorp Marsu, for the plaintiff in error. 


The action in the court below (Chatham Superior Court) was brought by de- 
fendant in error, to recover the value of a negro boy, a carpenter, who was acci- 
dentally killed on board the steamer Ivanhoe, owned by the plaintiff in error. 
The boy was at work on board, and the action is sought to be sustained on the 
ground of carelessness on the part of the captain of the Ivanhoe, who was in the 
employ of the plaintiff in error, and that the plaintiffis responsible to every one, as 
well those in his employ as to third persons, for the carelessness of his agents. 

The Superior Court so instructed the jury, and upon that point the case is 


brought before the court. 
The error assigned is that the instruction of the court was wrong, and that the 


plaintiff in error is not liable for any carelessness of his agents to those in his em- 
ploy. 
Counsel for plaintiff in error makes the following point: That a master is lia- 
ble for the carelessness of his agent only to third persons, and not to those in his 
employ.—1 Blk. Com. 429, 

Blackstone lays down the rule how strangers may be affected by the relation of 
master and servant. Strangers to the master, not those in his employ—they are 


not strangers. And on page 431, he says: ‘ [fa servant by his negligence does 
damage to a stranger, the master shall answer for his neglect.” This rule is found- 
ed upon an implied contract, that extends to strangers only—not those in the 
master’s employ—as fully laid down by Justice Story.—Story onAgency, sec. 452, 
453, 4 and 5. 

This rule is clearly recognized in the case of Murray vs. So. Car. Railroad, by 
the Supreme Court of South Carolina —1 McMullan’s Rep. 385. 

The plaintiff was in the employ of the defendant, and sued for damages occa- 
sioned by the negligence of another servant of the defendant. The court held 
that the rule of liability extended only to strangers, and that plaintiff could not 
recover—he not standing in the situation of a stranger to defendant, being in his 
employ. 

i the Supreme Court of Massachusetts, in the case of Farwell vs. Boston and 
Worcester Railroad Companies, (4 Met. 49,) the court held the same doctrine. 

That was an action brought by one in defendant’s employ, to recover damages 
for injuries occasioned by the negligence of another servant of the defendant, and 
the court held the defendant not liable, and reeognized the case in South Carolina 
as sound law. This last case was in 1842. 

And the Supreme Court of New York, in 1844, confirm the same doctrine in the 
case of Brown vs. Maxwell.—6 Hill Rep. 592. 

These are all the American cases we find upon the point. In England, the 
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same doctrine was held in the case of Priestly vs. Fowler.—3 Mees. § Welsb.— 
Note in Story on Agency, 565. 

Not one case do we find like the present, where the master has been held liable 
for the negligence of his agent. And in this case no negligence has been proven 
on the part of the plaintiff’s agent, save that of the defendant's own boy, who was 
killed. He was told not to go into the wheel-house ; and again, to come out of it. 
He did wrong in going into a place of danger, and then not coming out when or- 
dered. 

If the doctrine contended for by the defendant’s counsel be the law, it would, 
in the language of some of the judges, lead to alarming consequences, and put an 
end to the existence of masters and servants. 

But make him liable to each for the negligence of each, and you will put an end 
to their employment. No reasonable and responsible man would take the risk. 

Suppose a master carpenter, with one hundred men in his employ, responsible for 
their negligence to ali the world, other than those in his employ, is a heavy liability. 
He could not trust one or more of them to build a scaffold, or do any work, lest 
by their neglect some of his other workmen should get injured. Nor could he 
trust a portion on the scaffold, lest they, by negligence, drop a piece of timber or 
some article, whereby another of his workmen should be injured. It may be just- 
ly asked, what rule of law makes him thus liable? It is not in their contract of 
hiring, nor is it implied from their contract. 

And so of every other employment. A stage owner, for instance, is liable to 
passengers for the gentleness of his horses, the strength of his carriage, &c. But 
apply the rule contended for by defendant’s counsel, and where wil! it end? 
Suppose the driver is injured by the breaking down of the stage, the inquiry 
would lead to the workmanship of the carriage-maker and the blacksmith, and all 
concerned in making the carriage. The inquiry would be almost endless, and 
quite absurd. 

It is therefore very clear, that the court erred in instructing the jury, and that 


the plaintiff in error is not liable, and the judgment of the court below should be 
set aside. 


Rozert M. Cuartton, for defendant in error. 


It is said that the usual rule, that a man shall be liable for the acts of his agents, 
does not apply to this case, because a master is not liable to his servant for the 
negligent act of another servant in his employ, when they are both engaged in 
one common undertaking. And three cases are cited to support this position: 
Murray vs. R. R. Company, 1 McMullan, 385; Farwell vs. Boston § Worcester 
Railroad Co. 4 Metcalf, 49; Brown vs. Marwell, 6 Mill, 594. 

[ propose to show that these cases do not apply to the present case. 

And Ist. They do not apply, because it is not denied in these cases (at Jeast in 
the first two) that a case may not occur where the owner will be liable for the acts 
of one agent to another ; as in such cases as where the owner employs unfit and 
improper persons as agents, by whose ignorance or folly another is injured — 
1 McMullan, 401; 4 Metcalf, 61-62. 

Now, this is exactly the view we took of this case to the jury: that the de- 
fendant had employed a mason for his captain; a black man for his engineer, and 
that he had not other hands on board sufficient and skillful for such a purpose ; 
and that the injury was occasioned by the want of competent and skillful persons. 
The charge of the court was, that if a person did not employ proper persons to 
control or navigate his boat, he would be reponsible for injuries accruing there- 
upon; and the jury—the question of fact being left to them—found the negligence 
in appointing to exist. We are therefore not in conflict with the decision in 1 
McMullan, and 4 Metcalf, because of this distinction. 

The case in 6 Ai// does not apply at all, because the point in that case was, that 
the plaintiff was equally to blame with the other agent, and therefore he could not 
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recover. No such point was made in this case; no exception was taken to this 
point. Beardsley, J., expressly says, in reference to the main principle, ‘It is 
not necessary to place the present decision on that principle ;” therefore, what he 


said was mere obzter dictum, and not the decision of the court, nor involved in the 


case. 

But, secondly, the cases in McMullan and Metcalf are not applicable, because 
they proceed upon the idea, that in cases of this kind, each agent is an observer 
of the conduct of the others, can give notice of the misconduct, incapacity or 
neglect of duty, and leave the service if the common employer will not take the 
necessary precautions, and employ proper agents. And that public policy will be 
best promoted by taking away the remedy against the employer, and making each 
agent act as the spy upon the others.—1 Metcalf, 59; see Blanding’s argument, 1 
McMullan, 395. 

But we must see that these cases apply to free agents and white men, and not 
to slaves; their position in our section of the country would not allow them to 
direct or interfere; complain they dare not, and leave they cannot. 

The general rule stated in McMullan and Metcalf may be correct, and yet we 
must see that the exceptions, in justice and reason, must be numerous. 

Even the court in Metcalf admits, that there may be implied warranties arising 
out of the operation of master and servant.—See p. 62. 

Surely justice requires that every man who employs another in an inferior ca- 
pacity, does impliedly covenant and contract that the superior agents employed to 
superintend him, shall be skillful aud prudent persons. Every man who holds 
himself out in a public or any other capacity, thereby impliedly asserts, that he is 
capable, and will manage properly such business. Such a warranty is implied 
from the mere fact of holding himself out in such capacity. 

The inferior agent cannot control him in the choice of his agents; the inferior 
not heing employed as a skillful person may not be enabled or expected to know 
whether the superior agent is conducting himself with skill and care, for relying 
on the implied warranty of the common employer; and without skill or know- 
ledge to detect the coming evil, his first admonition may be a broken leg: 
shall he not recover ? 

3d. But the main objection to the application of these cases to the present is, 
that these were cases of injury to the person; this is a case of injury to the 
property. 

No one can doubt, if I hire my servant to another, he is bound to take ordinary 
care of him, and he is responsible if he does not take such care, by employing 
incompetent agents to superintend the common employment. It is a case of 
bailment. 

A slave, it is very properly said, is not a bale of goods: but still he is pro- 
perty ; and so far from the fact that he is a human being, as well as property, di- 
minishing the amount of care which the bailee is bound to use towards him, 
that circumstance increases it, for the sake of policy and humanity. 

Evans, J., impliedly admits this distinction when he says: (1 McMullan, 399,) 
No man would have any guaranty for the security of his property, if his only 
remedy for negligence was the irresponsible or insolvent agents which another 
might employ. This shows that the decision he was making, would have varied, 
if property or bailment had beea the question before him. 

And O'Neal, J., in dissenting from the majority says: “ If the plaintiff, instead 
of himself, had hired his negro man to the defendants, as second fireman, and 
he had lost his leg by the carelessness of the engineer, would not the defend- 
ants have been liable? It seems to me that they would, or one section of the law 
of bailments would be repealed by the court of errors..—1 McMullan, 404. 

Chancellor J. Johnson also speaks in the same manner, exemplifying by the 
case of an overseer.—Sce ib. p. 407-8. He also asks if we are to look to the ‘rre- 
sponsible persons, perhaps slaves, hired by the company thus, when the injury 
occurred ? 
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Now, apply these questions to the case before us. The jury have found the 
fact submitted to them, that the death of this slave was occasioned by the acts 
of defendant’s servants; one of them an irresponsible person—a slave. Are we 
to be irsulted by being told to resort to a remedy against the black fireman! who 
is not responsible, civil:ter, and ought not to be responsible, when placed, per- 
haps against his will, in a position which he has no science to fill ? 

Even if the cases in McMullan and Metcalf are sound Jaw, will this court ap- 
ply them to a case expressly excepted by the very decisions, and in a case, too, 
involving property, and the question of bailment ? 

The plaintiffs in error may say, that we did not hire this slave to him; that it is 
not a case of bailment. Wesayso also. We did not hire this slave to him; he 
was acting without our consent, and taking our property out of the county with- 
out our consent; and being thus a wrong-doer, he is liable for all the conse- 
quences of his illegal act. And if it be so—if this slave was not in his employ 
by the consent of the owner—how do the cases of McMullan and Metcalf apply ? 
He cannot in such event be called an agent of Scudder. 

But if our property was hired to him, (in which can only the cases he cites be 
applicable,) then, it was a case of bailment, and he is responsible to us for want 
of care in employing competent persons. 


By the Court—Lunpxin, Judge. 


Wylly Woodbridge brought an action on the case against Amos Scud- 
der, to recover the value of a negro boy, by the name of Ned, a carpenter, 
killed on board the Ivanhoe, owned by the defendant. It was alleged in 
the declaration that the property was lost by the carelessness and mis- 
management of the captain of the boat, who was employed by the owner. 
This boy had been hired as a carpenter to make the trip from Savannah 


to St. Mary’s, and becoming entangled in the water-wheel, in aidir g to get 
the boat off, he was drowned. Judge Fleming, before whom the cause 
was tried in Chatham county, charged the jury, that if they found that the 
death of the slave was occasioned by the negligence or want of skill in the 
officers of the Ivanhoe, in the employment of Amos Scudder, that he was 
liable for the loss accruing from such negligence or want of skill. The 
jury returned a verdict for five hundred dollars. The cefendant below 
excepted to the charge of the court, and now assigns for error that the in- 
struction to the jury was wrong, and that the plaintiff in error is not liable 
for any carelessness of his agents to those in his employ. 

The verdict of the jury having established the fact that the death of the 
slave was produced by the negligence or want of skill of the officers on 
board the boat, I shall not pretend to scrutinize the testimony, but address 
myself at once to the inquiry, whether, conceding the fact as found by the 
verdict, Scudder is liable to Woodbridge 2? This question is new in our 
State, and well deserves the gravest consideration. 

The general doctrine, as contended for by counsel for plaintiff in error, 
may be correct. It is distinctly laid down in Story on Agency, and other 
elementary writers, and fully sustained by the adjudications adduced from 
South Carolina, Massachusetts, New York and England.—1 McMullan 
| Rep. 385; 4 Met. 49; 6 Hill Rep. 592; Priestly vs. Fowler, 3 Mees. 
and Welsh. And we are disposed to recognize and adopt it, with the cau- 
tions, limitations and restrictions in those cases. But interest to the own- 
er, and humanity to the slave, forbid its application to any other than free 
white agents. Indeed, it cannot be extended to slaves, ex necessitate rei. 
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The argument upon which the decisions referred to mainly rest is, that 
public policy requires that each person engaged on steamboats and rail- 
roads should see that every other person employed in the same service 
does his duty with the utmost care and vigilance ; that every hand is qua- 
lified for his place, and that everything connected with the line is in good 
order. Moreover, it is urged, that the want of recourse on the principal 
will not only make each agent more careful himself, but induce him to 
stimulate others to like diligence, Can any of these considerations apply 
to slaves? They dare not interfere with the business of others. They 
would be instantly chastised for their impertinence. It is true that the 
owner, or employer, of a slave is restrained by the Penal Code from in- 
flicting on him cruel, unnecessary and excessive punishment ; and that all 
others are forbidden to beat, whip or wound them, without sufficient cause 
or provocation. But can any one doubt that if this unfortunate boy, al- 
though shipped as a carpenter, had been ordered by the captain to perform 
the perilous service in which he lost his life, and he had refused or re- 
monstrated, that he would have received prompt correction? and that on 
the trial on a bill of indictment for a misdemeanor, his conduct would have 
been deemed a sufficient justification for the supposed offence? No! 
slaves dare not intermeddle with those around, embarked in the same 
enterprise with themselves. Neither can they testify against their mis- 
conduct. Neither can they exercise the salutary discretion, left to free 
white agents, of quitting the employment when matters are mismanaged, 
or portendevil. Whether engaged as carpenters, brickl yers or black- 
smiths—as ferrymen, wagoners, patroons or private hands, in boats or ves- 
sels in the coasting or river navigation, on rai'roads, or any other avoca- 
tion—they have nothing to do but silently serve out their appointed time, 
and take their lot in the mean while in submitting to whatever risks and 
dangers are incident to the employment. Bound to fidelity themselves, 
they do not, and cannot act as securities, either for the care or competency 
of others. And what can the master know of the condition of the vessel, 
road, work or machinery, where his servant is employed, or of the skill 
or prudence of the persons associated with him? No two conditions can 
be more different than these two classes of agents : namely, slaves and free 
white citizens ; and it would be strange and extraordinary indeed if the 
same principle should apply to both. 

Again: a large portion of the employees at the South are either slaves 
or free persons of color, wholly irresponsible, ciriliter, for their neglect or 
malfeasance. The engineer on the Ivanhoe was acoloredman. Had the 
accident been attributable to his mismanagement, to whom should Wood- 
bridge have looked for redress? But we think it needless to multiply 
reasons upon a point so palpable. There is one view alone which would 
be conclusive with the court. The restriction of this rule is indispensable 
to the welfare of the slave. In almost every occupation, requiring combined 
effort, the employer necessarily intrusts it to a variety of agents. Many 
of those are destitute of principle, and bankrupt in fortune. Once let it 
be promulgated that the owner of negroes hired to the numerous naviga- 
tion, railroad, mining and manufacturing companies which dot the whole 
country, andare rapidly increasing—I repeat, that for any injury done to 
this species of property, let it be understood and settled that the employer 
is not liable, but that the owner must look for compensation to the co- 
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servant who occasioned the mischief, and | hesitate not to affirm, that the 
life of no hired slave would be safe. As it is, the guards thrown around 
this class of our population are sufficiently few and feeble. We are alto- 
gether disinclined to lessen their number or weaken their force. We are, 
therefore, cordially, confidently and unanimously agreed, and so adjudge, 
that the judgment below be affirmed, with costs. 





No. 26.—James P. Dent, plaintiff in error, vs. Kine & Coomps, 
use of Hiram Kine, defendants in error. 


Where a plaintiff in an action ex contractu recovers judgment against several de- 
fendants, and one of them pay the whole demand, the law gives him an action for 
money paid against the others for contribution. 

Defendants standing in @quali jure, are bound to contribute. This doctrine, how- 
ever, does not apply to judgments against several in actions of tort. 

A judgment is the highest evidence of the defendant’s joint indebtedness ; but not 
conclusive of the right of the one having paid it, to receive contribution, Itis not 
conclusive that the defendants are in equali jure ; it is only prima facie evidence 
of that right,-and of that position. 

The principle of contribution is equality in bearing a common burden, which may 
depend upon the circumstances and relations of the parties anterior to the judg- 
ment against them. 

A new trial will not be granted, because the jury, by a committee of one or more of 
their body, communicated with the judge, relative to the cause with which they 
were charged, publicly, in open court, and in the presence of the parties or their 
attorneys. The publicity of the communication guards it from all objection, as 
well as all impropriety. 


This was an action of indebitatus assumpsit, brought by the defendants 
in error against the plaintiff in error, in the Inferior Court of the County 
of Chatham, to recover $350, for so much money paid by them for his 
use—being a suit for contribution. The plaintiff in error by h's attorneys 
pleaded the general issue, and a so a plea of set off. The defendants in 
error recovered in the Inferior Court, from which an appeal was taken, 
and at May Term, 1846, of the Superior Court of the County of Chat- 
ham, the case was tried on the appeal, before Judge Fleming and by a 
special jury. 

The facts of this case, as they transpired on the appeal trial ‘n the court 
below, together with the matters of err r alleged, having been fully stated 
in the opinion of the Supreme Court, delivered by His Honor Judge 
Nisbet, (for which see supra,) it is deemed unnecessary to state them 
here. 


R. M. Cuaruron, submitted the following brief of Messrs. Warp & 
Owen, Attorneys of Record for the plaintiff in error : 


We shall contend, in the first place, that a claim or demand, by one surety 
against another, for contribution, is a claim or demand purely of equitable origin ; 
and whether sought to be enforced by an action at law, or bill in equity, its char- 
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acter is the same, and is open to every legal as well as equitable defence which 
exisis between the parties; and that, consequently, his Honor the judge in the 
court below erred, in instructing the jury that the facts and circumstances, in evi- 
dence before them, constituting that defence to the present action, could not be 
taken into consideration by them in deciding unon the merits. 

In support of this ground of error, we shali rely upon the following authori- 
ties:—1 a y's Equity, 471 to 478, sec. 498 ; Coulon vs. et and Lovett, 2 Caines’ 
Rep. 152; 2 Starkie on Evidence, 98, 99, 100, 102, note; 2 Greenleaf on Evr- 
dence, 90, 91, sec. 113, 114; Act of December 21, 1820; Prince's Dig. 447; 
Wright vs. Butler, 6 Wend. Rep. 284. 7 

2d. We shall contend that, as between the parties to the present action in the 
court below, the judgment which was recovered in the Inierior Court for the 
county of Chatham, in favor of Henry F. Willink, against both the defendants, 
and plaintiff in error, (a copy of which is incorporated in the bill of exceptions, 
and which said judgment recovered was offered in evidence, on the trial of this 
cause in the court below, by the said defendants in error,) however conclusive 
that judgment may have been, as between the original parties thereto, on all ques- 
tions in issue, and decided by it; still, as between the parties to the present action, 
it is but prima facie evidence, and no more, of an indebtedness, on the part of the 
plaintiff in error, to the said defendants in error, for a moiety of said judgment, 
subject to be rebutted and controlled, by every legal and equitable defence 
existing between them ; and that, consequently, there is error in the charge of his 
Honor the judge of the court below, to the jury, that said judgment, recovered as 
aforesaid, and in evidence before them, was conclusive of the rights of the plain- 
tif in error, and the defence which he had set up to the present : action; and that 
unless they were satisfied, from the testimony, that the plaintiff in error had either 
paid the one-half of s said judgment, or had paid the sume into the hands of the 
defendants in error at the time they paid the said judgment, that they, the defend- 
ants in error, were clearly entitled to recover. 

In support of this ground of error, we shall rely on the following authorities :-— 
1 Starkie on Evidence, 198, sec. 64, 24, 215; 1 Greenleaf on Evidence, sec. 523, 
524, 527, 528, 529, 530, 538, 539. 

3. We shall contend that there was error in law , in the charge of his Honor 
the judge of the court below, to the speciai jury who tried this cause, inasmuch 
as his Honor charged them, that the defendants in error, being the agents of the 
stockholders of the steamboat Charles Dow ning, and having, Subsequently to the 
contract entereti into by ther and the plaintiff in error to ‘Willink, received, as 
such agents, the sum of nearly five thousand dollars, from which sum they had 
promised Willink his debt should be paid, and having appropriated that sum, with 
the exception of six hundred and dollars, to the payment and liquidation of 
other demands against the said boat, and in part payment of a claim or demand 
due to them individually, acted within the scope of their authority, as the agents 
of the said plaintitf in error, notwithstanding the express agreement and under- 
standing between them, at the time they entered into the contract to Willink, that 
they would pay him the amount due, for the repairs of said boat, from the first 
moneys they might subsequenily receive, from the earnings of said boat, as such 
agents. 

°4th. We shall contend that his Honor the judge of the court below, in permit- 
ting one or more of the special jury to leave their jury-room, after having been 
charged with the case, and permitting them to propound questions to the court, 
for its answer, touching the legal and equitable rights of the parties, and answer- 
ing the same, not In the presence of the whole j jury, is erroneons, and dangerous 
in practice, and calculated to lead to great mischief and injury Sergeant vs. 
Roberts et al., 1 Pickering’s Rep. 337. 


W. Law, for F.S. Bartow, attorney of record for the defendants in error. 
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By the Court—Niszet, Judge. 


The firm of King and Coombs, the defendants in error, and James P. 
Dent, the plaintiff, were interested, as part owners of the steamer 
Charles Downing. There were also a number of owners besides. King 
and Coombs were the agents of the company owning the steamer. She, 
requiring repairs, one Willink was employed to repair her; and having 
received a part of his pay, detained the boat for the balance. In this 
state of the case, King and Coombs and James P. Dent agreed in wri- 
ting to pay the amount due Willink. A part of this balance being paid, 
Willink sued King and Coombs and Dent, upon their agreement, and 
obtained judgment against them. King and Coombs, having paid the 
judgment, brought suit against Dent for his moiety of the debt. Upon 
the trial, plaintiffs read in evidence the judgment, and proved payment of 
it by themselves. The defendant introduced a witness, (Willink,) who 
proved that King and Coombs and Dent were part owners of the steam- 
er; that King and Coombs were the agents of the eompany, and 
at the time that they and Dent assumed the payment of his debt, ‘* they 
promised witness, and such was the distinct understanding at the time, 
that they would pay witness $500 on the arrival of the boat at St. 
Augustine, and the balance from the first earnings of the boat.” It 
was further in evidence for the defendant, that only a part of the $500 
was paid, and that Willink was not paid out of the first earnings of the 
boat. Under this state of facts, the defendant claimed that he was not 
liable to contribution, because Willink was not paid from the first earn- 
ings of the boat, in pursuance of the understanding. The judge of the 
court below charged the jury, that the record of the judgment against 
plaintiff and defendant was the highest evidence of their joint indebtedness 
to Willink ; and that the agreement of Dent and King and Coombs with 
Willink, that he should be paid out of a particular fund, could not affect 
the case, as the application of the fund to the payment of other debts of 
the parties was a violation of the contract with Willink, and as much the 
act of Dent as of King and Coombs—King and Coombs being his agents. 
Upon the opinion of the court upon these two points, the errors are 
assigned. After the jury had been charged with the case, and had retired 
to their room, one of their body came into court, in two several instances, 
and made inquiry of the court, it being then in session, as to pointsinvolved 
in the cause. The plaintiff in error also claims the right of having a 
re-hearing, upon the alleged improper intercourse between the court and 
jury, after the cause had been committed to them. This court are of 
opinion that there is no error in the charge of the court below, as to 
either of the pointsstated ; and farther, that the communication complained 
of between the court and jury, after the latter had been charged with 
the cause, and had retired, is no good ground for a new trial. 

There can be no doubt, but that the jndgment in favor of Willink 
against King and Coombs and Dent, is the highest evidence of a joint in- 
debtedness from them to him; and to this extent, and no farther, does the 
decision of the court below go. 

The record proves this with absolute verity, and cannot be gainsayed as 
to that fact. The judgment gives the plaintiff a right of collecting his 
debts out of each and all of the defendants. 
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If a plaintiff in an action ex contractu recover judgment against 
several defendants, and one pay the whole demand, the law gives him an 
action for money paid against the others for contribution. Defendants, 
standing in e@quali jure, are bound to contribute. This doctrine, however, 
does not apply te judgments against several, in an action of tort.— 
Chitty on Contracts, 180; 1 Camp. 343, 345; 2 Camp. 452; 2 John’s. 
Ch. Rep. 131; 1 Randolph, 38. 

A right of action therefore exists in favor of King and Coombs against 
their co-defendant Dent. And although we hold that the judgment is 
the highest evidence of a joint indebtedness from the defendants to the 
plaintiff, we do not hold, that the judgment is conclusive evidence of 
the right of one having paid it, to receive contribution: it is not con- 
clusive that the defendants are inequali jure ; it is only prima facie 
evidence of that right and of that position. The principle of contribution is 
equality in bearing acommon burden; and this equality may depend upon 
the circumstances and relations of the parties, anterior to the judgment. 
Hence, we believe the court did well to admit evidence of the transaction 
between King and Coombs and Dent, and Willink, at the time the former 
assumed the debt tothe latter. We think the court too was right in its 
judgment of the effect of the testimony, in relieving against the presump- 
tion of liability to contribution raised by the judgment against Dent. 

We hold that the testimony does not rebut the presumption thus raised. 
How far a distinct contract between King and Coombs, and Dent, the 
former being agents of the company owning the steamer, to the effect 
that the debt to Willink should be paid out of the first earnings of the 
boat; and a violation of that contract, on their part, would go to relieve 
Dent from liability to contribute, it is not necessary for us to determine, 
inasmuch as no such contract is proven. All in relation to this matter, 
that is proven, is a promise and understanding between King and Coombs 
and Dent, of the one part, (to use the language of the indenture,) and 
Willink, of the other part, that $500 of the debt should be paid when the 
boat arrived at St. Augustine, and the remainder out of the first earnings of 
the boat. This understanding was broken, it is true ; but not alone by King 
and Coombs, but also by Dent. By Dent, in two points of view: First, 
by him, because he was in fact a party making the promise to Willink, as 
well as King and Coombs, and it was his duty to see to it, as well as they, 
that the promise was fulfilled ; and, second, by him, because King and 
Coombs, being agents for the company owning the boat, and he being 
a member of that company, their act, in violating the understanding, was 
his act. The act of the agent is the act of the principal. The testimony, 
therefore, was correctly ruled not to affect the case in the court below. 

It is the policy of the law to maintain the trial by jury pure, and hence 
the decisions have gone a great way in granting new trials for misconduct 
on the part of the jury. And for the same reason, as well as to keep the 
respective offices of the court and jury distinct, and hold the jury aloof 
from all chances of undue influence from the court ; all intercourse 
between the court and jury, in the recess of the court, and without the 
knowledge and approbation of parties or their attorneys, has been dis- 
couraged. 

The case relied upon by the counsel for the plaintiff in error was de- 
termined upon these principles. There a new trial was granted because 
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the judge wrote a note to the jury about the case, with which they had 
been charged, after the court had adjourned.—1 Pick 337. 

The facts of the case before us do not bring it within the principle of 
the case in 1 Pick. Here we find no improper conduct on the part of 
either the court or the jury. Nothing is more common, and, in our judg- 
ment, more proper, than for the jury, by a committee of one or more of 
their body, to. communicate with the judge, relative tothe cause, in open 
court, and in the presence of the parties or their attorneys and the world. 
The publicity of the communication guards it from all objection, as well 
as all impropriety. 

Let the judgment of the court below be affirmed. 





No. 27.—Georce S. Cameron & Co. vs. Amos ScuppDER. 


This was a claim case, tried before Judge Fleming, in Chatham Supe- 
rior Court, May Term, 1846. A distress warrant for rent, issued at the 
instance of the defendant in error, against one Charles E. Mustin, was 
levied upon sundry articles of merchandize, which were claimed by the 
plaintitis in error. Upon the trial, it appeared in evidence that the de- 
feadant in execution, Mustin, rented the store which he occupied in 
Savannah, from the eer in execution, Scudder, and owed him a bal- 
ance for rent of $210 83, for which the distress warrant issued. It 
further appeared in evidence, that the defendant in execution, Mustin, 
was accustomed to deal with and obtain goods for his store, from tne 
claimants, Cameron & Co., merchants in Charleston, S. Carolina. The 
claimants held the promissory notes of the defendant in execution ; that 
on the 20th of October, 1845, the defendant in execution sold to the 
claimants, bya written bill of sale and invoice, the goods thereto annexed, 
which were ‘proved and given in ev idence—the goods and articles in said 
invoice mentioned, being all the goods in his store. The consideration for 
the sale was the delivery up by the claimants of the promissory notes 
aforesaid of the defendant in execution, amounting to $100, or there- 
abouts, more than the value of the goods sold, as inventoried and in- 
voiced in the schedule annexed to the bill of sale. 

It was proved that the articles, levied on and claimed, were contained 
in the schedule attached to the bill of sale. It w as further proved that 
the defendant had no other property, except a horse and wagon, and some 
other small matters, which the witness, Blackwood, said were also sold 
to the claimants, and t»at he attested a bill of sale for them, but none was 
addu-ed. 

It was further proved that the defendant in execution, at the time of 
the _ was considered insolvent. The store and goods in it were de- 
livered at the time of the sale to the agents of the claimants, and by their 
orders the goods and articles were subsequently sold at auction by an 
auctioneer. 

Upon this state of facts, the judge below charged the jury, that if they 
found the defendant in execution was insolvent at the time of said sale, 
anl that the consideration paid for the goods by the claimants was an an- 
tecedent debt due by the defendant to claimants, then, that said sale, how- 
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ever absolute, was not bona fide, within the meaning of those terms in the 
statute of 1818 of Georgia; that such sale was in violation of that act, 
and could not be sustained, because it would be a preference of one cred- 
itor to another, which the act was iatended to prevent. 

The jury, under the charge of the court, found the property subject. 

Whereupon the counsel for the plaintiffs in errer, who were the claim- , 
ants in the court below, excepted to the charge of the court, upon the 
cround that the sale, being absolute upon its face, accompanied with de- 
livery of possession, and no secret trust proved, was bona fide under the 
act of 1818, and that the absolute payment of an antecedent debt is a 
good consideration, to support a bona fide sale, by an insolvent under the 
provisions of said act. 













Wm. Law, for plaintiffs in error. 

Mutrorp Marsn, for defendant in error. 

Per Curiam. 

This case comes fully within the principles of the cases of Eastman 
and Philbrick vs. McAlpin ; and of John EF. Davis and others vs. George 
W. Anderson and Brother, decided at the present term of this court. 
For the reasons given in those cases, to which the learned reader is re- 
ferred, it is considered and adjudged, that there was error in the charge 
of the court below, that a bona fide sale by an insolvent debtor, toa cred- 
itor for a pre-existing debt, is void under the act of 1818. Let a new 
trial be awarded. 















No. 28.—Witi1am H. Srites vs. Moses Eastman, Suextpon C. 
Dunnine, and Henry D. WEED. 










Several judgments are rendered against the endorsers of the same note; the two last, 
by agreement with the plaintiffs, take an assignment of the judgment against the 
first, and as a consideration therefor, they pay the plaintiffs the amount due upon 
the judgments against themselves, which are entered satisfied. Held, that the judg- 
ment so assigned is not extinguished by the satisfaction of the jndgments against the 
two last endorsers, and that they may under such assignment proceed with the fi. 
fa. against the first endorser, and by levy and sale reimburse and remunerate them- 
selves the amount paid out by them; it appearing that they were not interested in 
the consideration of the contract on which the endorsed note was given. 

The control of an execution against the maker and prior endorsers, as provided for by 
the act of 1839, should be obtained under an order of the court from whence the 
execution issued, upon the showing required by that act, in which it is not neces- 
sary to show that the payment by the subsequent endorser was forced by levy; it 
may be voluntary, and yet, in the eye of the law, it is a payment under the compul- 
sion of legal process. 

Accommodation endorsers are not liable to contribution as securities, either by the 

common law or under the provisions of the act of 1526. 





















This was a bill in equity, tried before Judge Fleming, in the Superior 
Court of the county of Chatham, May Terin, 1846. 

The facts of the case, and the errors assigned in the court below, being 
fully set forth in the opinion of the Supreme Court, are omitted here. 
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L. S. D’Lyon, for plaintiff in error. 


Maintained that under the statutes of Georgia endorsers are securities, and 
equally liable for contribution when the principal fails or is insolvent. 

By the act of 1826) (Prin. Dig. 462) the endorser of a promissory note is 
held, taken and considered as a security to the same, and in all respects bound as 
a security. This statute, therefore, changes the common law in reference to en- 
dorsers, and does away with the necessity of demand and notice, so as to bind 
the endorser, considering him as a security. 

The act of 1840,(@ (Pamphlet Laws, 172, 173,) entitled “ An Act for the relief of 
Securities,” makes them liable for a proportionable part of the debt and no more. 
In its proviso, it declares that all shall be equally liable. This statute seems to 
contemplate an equitable liability. 

If, then, endorsers in Georgia are regarded as securities, where they are not inter- 
ested in the consideration ot the note, then Mr. Stiles could be only liable for 
one-third of the debt, being the part or portion equitably due by him.—Bay/ley on 
Bills, 150, note. 

But if the counsel for the plaintiff in error shall be mistaken in this view of the 
liability of accommodation endorsers in Georgia, then he maintains: Second/y— 
That the payment and satisfaction of the judgments against two of the endorsers 
of the note, viz: Eastman and Dunning, was an extinguishment of the judgment 
against Stiles, which would only render him liable to contribute equally with the 
other endorsers, without regard to his ultimate liability to them.--1 Bailey Rep. 140. 

The subsequent assignment of the judgment against Stiles would not restore 
its validity, there being satisfaction entered for the same demand.—1 Badey Rep. 
427, and case there cited. 

Upon the payment by Dunning and Eastman of the judgments against them on 
the same note, the Savannah Insurance and Trust Company was “satisfied their 


debt, and had nothing to assign. They could assign no more than wie had ; they 


(2) **An Act to define the liability of vanicieis of promissory notes, and ‘ites in- 
struments, and to place them upon the same footing with securities.”—Approved 
Dec. 26, 1826. 

“© Sec. 1. From and after the passage of this act, that the practice heretofore 
required, of making a demand of the makers of promissory notes and other instru- 
ments, for the payment and performance of the same, and their giving notice of such 
demand, within a reasonable time, to the endorser of said promissory notes and other 
instruments, shall cease and become entirely unnecessary to bind said endorsers ; and 
where any person whatever endorses a promissory note or other instrument, he shall 
be held, taken, and considered as security to the same, and be in all respects bound 
as security, until said promissory note or ‘other instrument is paid off and discharged, 
and shall be liable to be sued in the same manner and in the same action with “the 
principal or maker of said promissory notes or other instruments; any law, practice, 
or usage to the contrary notwithstanding : Provided, always, that nothing herein 
contained, shall extend to any promissory note which shall be given for the | purpose 
of negotiation, or intended to be negotiated at any chartered bank, or which may be 
deposited in any chartered bank for collection; and provided, also, that nothing 
contained in this act shall be so construed as to prevent the endorser from defining his 
liability in the endorsement.”— Dawson’s Compilation, 76. 

(0) * An Act for the relief of securities..—Approved Dec. 22, 1840.—(Pam. 

Laws, 172, 173.) 

«¢ Whereas, great inconvenience arises, and often great injustice done to individuals 
being parties in execution, under the existing law as co-securities—for the fact, that 
whereas one securily (as the case may be,) having been compelled under execution, 
to pay the debt or obligation of his principal, is not allowed to control or collect by 
said execution, each security’s proportionable part of said execution so paid, but 
must proceed by an action at ‘law : 

‘© Sec. 1. For remedy whereof, be it enacted, &c., That from and immediately after 
the passage of this act, any security (who may be sued together with other securities) 
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have placed the assignees in their stead in regard to Mr. Stiles, and they have 
assigned to them an extinguished and satisfied judgment. 

But Mr. Stiles has paid up one-third of the judgment, and the cost in the three 
cases, and the assignees can have no remedy against him, even by action of 
assumpsit, for money paid, laid out and expended. 

This would have been their only remedy, if Stiles had contributed nothing 
towards the payment of the judgment, the execution was satisfied, and the assign- 
ment could not give it vitality. 

Upon the payment by the assignees of the entire judgment, they could only 
have become simple contract creditors of their co-endorser. 

3d. The counsel for the plaintiff in error further maintained, that the court 
below erred in charging the jury that the act of 1839(¢) embraced this case, and 
the assignment rendered the execution good and valid against the said William H. 
Stiles 

The statute does not apply: 

1st. Because the evidence dves not prove that Eastman and Dunning were 
compelled to pay the said judgment, but the payment was voluntary. 

2d. Because the defendants in error only paid off a part of the judgment, and 
never paid any part of the costs. 

3d. Because the act contemplates a payment to the sheriff, where no assign- 
ment 1s necessary. 

4th. Because the defendants in error, claim to control the said assignment, by 
act of the plaintiff in execution, and not under the provisions of said act. 


Wma. Law, for the defendants in error. 


The principal question argued in this case was, whether an accommodation 
endorser was liable to contribution as a co-surety. 


shall pay or discharge any execution or executions, issued against principal or co- 
securities, shall, after an entry is made on the said executions by the collecting officer, 
that the same has been well and truly paid by said security, then and in such cases, 
the said security so paying or discharging said execution against each co-security who 
may have been made a party to said suit, for the proportionable part equitably due by 
each, and no more. Provided, nevertheless, that all should be equally responsible ; 
if not, then to be equally divided or paid by those who are, 

“* Sec. 2. That any execution so paid or satisfied by two or more securities, shall be 
held as the joint property of said securities against all the parties equally concerned, 
for their proportionable part. 

* Sec. 3. That after payment and entry made, as herein prescribed, it shall be the 
duty of the officer making the entry, to deliver the said execution to the security who 
shall have made the payment, to be used and controlled as herein mentioned.” 

(c) * An Act to provide a remedy tor endorsers against all prior endorsers, and the 
makers of promissory notes and other contracts, in certain cases therein mention- 
ed.”—Approved Dec. 21, 1839.—See Pamphlet of Acts, 58. 

“ Sec. 1. That from and immediately after the passage of this act, it shall and may 
be lawful for all persons who shall hereafter become endorsers on any promissory note, 
bond, or other contract, made on the face thereof payable at any chartered bank, or 
which shall be negotiated at any chartered bank, or deposited there for collection, 
and where said endorsers are not interested in the consideration thereof, and judgment 
has been rendered against them, and execution has been issued thereon accordingly, 
and where such endorser or endorsers shall hereafter be compelled to pay off such 
judgments or executions, he, she, or they shall be entitled to the full control of each 
and every judgment or execution that shall or may be founded upon the same instru- 
ment as against the makers thereof, and all prior endorsers thereon, for the purpose 
of reimbursing and remunerating him, her, or themselves, out of the property of said 
maker and endorsers: Provided, the person applying for such control shall make it 
appear to the court from which the execution issued, that he was only endorser 
thereon, and not interested in the consideration of said contract, and that he has 
bona fide paid off and discharged the judgment or execution that has been rendered 
or issued against him, and al costs on the other judgments.” 
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The following decisions, it would seem, ought to settle this point— Bayley on 
Bills, 151; 9 Pick. 8, 547; 3 Peters, 470; 4 Rand. 553; 7 Johns. Rep. 361. 

2d. If the general principle be so, still it is contended, that the law of Georgia 
of 1826, makes all endorsers securities, and, therefore, that they are liable to con- 
tribution. 

Our first reply is, that they are only to be taken, held, and considered as secu- 
rities, sv far as to dispense with demand and notice. The object of the act was 
to increase, and render more certain and easy their liability, and not to mitigate it. 

But the decisive answer is, that this case is within the proviso of the act; it 
was a bank note.— See Prince, 462. 

The act of 1840, as to co-sureties, is relied on; but that act applies only to 
those who are equally liable. 

It is very clear that the act of 1826 did not make endorsers securities, as to their 
liability, because, in 1839 the legislature passed an act, providing a remedy for 
endorsers, against all prior endorsers, &c. 

This brings us to the consideration of the last points in this case, viz: that the 
satisfaction of the execution against Kastman and Dunning, was a satisfaction of 
the judgment against Stiles. 

I might content myselt by saying, that the act of 1839 furnishes a decisive an- 
swer to this objection. 

That act expressly provides, that when a note is payable on its face at bank, or 
was intended to be discounted at a bank, or lodged there for collection, an en- 
dorser, paying it, might use the judgment to make the money out of any prio 
party. 

But let us examine the cases referred to. 

1 Bail. 140. The principle affirmed in this case is, that a levy is satisfaction, 
unless shown to be unproductive. A. having two distinct judgments against two 
for the same debt, levies and applies the money raised to a junior judgment; he 
afterwards levied on the other defendants. Ruled, that the first levy satisfied the 
debt, as he could have payment but once for the same debt, the other judgment 
was extinguished. 

With this case I do not quarrel. 

1 Bail. 437. Judgment vs. maker and endorser. Endorser pays; subsequently 
he procures an assignment of the judgment vs. maker. Ruled, that the judgment 
having been extinguished by the previous payment, there was nothing to assign. 
But suppose the assignment had been made at the time of payment, and in consi- 
deration of it? It would have been a purchase of it by the endorser. The judg- 
ment against him would have been extinguished; but surely not that against 
maker. 

I have three answers to give to these cases. 

1st. It was the agreement at the time that the assignment should be made; and it 
was made. It was not designed that the judgments should be satisfied. 3 
McCord, 2. Bail. 15. 

2d. No satisfaction entered by the Trust Company could affect the assignee after 
the assignment. 

3d. The statute of 1839. 


By the Court—Niszet, Judge. 


The facts in this case are as follows: William A. Howard, having oc- 
casion to raise money, made his promissory note, payable at any char- 
tered bank in the city of Savannah, and procured the endorsement 
thereon of the plaintiff in error Wm. H. Stiles. The banks, declining to 
discount the note without other endorsers, the endorsement of Moses 
Eastman and S. C. Dunning was procured. With these endorsers, it was 
discounted. and at maturity protested. The owners of the note, the 
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Savannah Insurance and Trust Company, instituted suits severally against 
the endorsers, the maker being insolvent, and obtained a judgment 
against each of them. Stiles paid a part of the debt. Eastman and 
Dunning, by Mr. H. D. Weed, who advanced the money, paid the whole 
of the debt remaining due, under an agreement that the plaintifis, to wit : 
the Savannah Insurance and Trust Company, would assign to them the 
judgment against Stiles. It was assigned to Mr. Weed by the Savannah 
Insurance and Trust Co., for the use of Messrs. Eastman and Dunning ; 
and on the same day satisfaction was entered on the judgments against 
them, by the plaintiffs’ attorney, in the office of the Clerk of the Inferior 
Court. The assignees of the judgment against Stiles, threatening to 
levy upon his property, he filed a bill enjoining it, and calling upon them 
to account, as securities liable to contribute; alleging the facts herein 
stated ; also, that he, Stiles, had paid his proportion of the debt, and that 
there was an agreement between the endorsers that they should equally 
share the loss, if compelled to pay the note. This last allegation was not 
proven on trial. f 

Upon the trial, the court was asked to charge the jury, by plaintiffs? 
counsel : 

Ist. That endorsers, under the statutes of Georgia, upon promissory 
notes, endorsing for accomodation only, are mere securities, and equally 
liable to contribution. 

2d. That the payment and satisfaction of the judgments against East- 
man and Dunning, as endorsers on the note, was an extinguishment of 
the judgment against the first endorser, Stiles, which would only make 
him liable to contribution; and having paid his part, the whole debt was 
satisfied as to him. 

Which charges the court below declined to give ; but, on the contrary, 
did charge the jury, that under the act of 1839, Eastman and Dunning, 
subsequent endorsers, having paid the judgment against themselves, and 
taken an assignment of the judgment against Stiles, the first endorser, and 
having shown to the court that they were not interested in the consider- 
ation of the debt, that judgment was valid, and they had the right to use and 
enforce the same to reimburse themselves. 

Upon the two points upon which the court declined to charge, and upon 
the charge which the court did give, the errors in this cause are 
assigned. 

The first point for our consideration is, whether, according to the facts 
in this case, the endorsers, under the act of 1826, occupy the position of 
securities, and are liable to contribution? The act of 1826, (Prin. Dig. 
426) by its terms, does not extend to “‘ promissory notes which shall 
be given for the purpose of negotiation, or intended to be negotiated at 
any chartered bank, or which may be deposited in any chartered bank 
for collection ;”’ all such promissory notes are expressly exempted from 
the operation of the act in the proviso. 

Now, as the note upon which these judgments are founded, is upon its 
face made payable at “‘any of the incorporated banks of the city of Sa- 
vannah,” and was in fact deposited in a bank for collection, we believe 
that the act of 1826 has no application whatever to it. It is one of that 
class of notes excepted from the operation of the act by the terms of the 
proviso. If it was not, we do not believe that the act of 1826 repeals 
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the common law, as to the liability of endorsers. That act, in our opin- 
ion, does not make endorsers liable to contribution as securities, but 
leaves their liability as it found it at common law. They are still liable, 
as endorsers, and the effect of the act of 1826, in its application only to 
notes not given “for the purpose of negotiation, or intended to be nego- 
tiated at any chartered bank, or which may be deposited in any char- 
tered bank for collection,” is, to relieve the holders of such notes from 
the necessity of demand and notice, in order to charge the endorsers, and 
to make them liable to be sued, ‘in the same manner and in the same 
action with the principal or maker.’ It is, therefore, the judgment of 
this court, that the court below did not err in declining to charge upon 
this point, according to the request of the counsel for the plaintiffs. 

Had the satisfaction of the judgments against Mastman and Dunning 
been entered before the assignment to them of the judgment against Stiles, 
bona fide, the judgment against Stiles would have been extinguished, 
and the assignment could not have revived it. In that event, there would 
have been nothing to assign ; both the debt, and the process for collecting 
it, would have been extinguished. It is true, as argued by the learned 
counsel for the plaintiffs, that a plaintiff having judgment against several 
for the same debt, can have but one satisfaction. Payment to him of 
one, discharges all, except as to the costs. And in the case before us, the 
plaintiffin these judgments, the Insurance and Trust Company of Savannah, 
being paid, as to them, the judgments are all satisfied ; they can never 
have another satisfaction. But how stand the facts of this case? East- 
man and Dunning, being subsequent endorsers, purchase of the plaintiffs 
their judgment against Stiles, the first endorser, and take an assignment 
of it to Mr. Weed, for their use. This a stranger could do. Why not 
they ? A part of the agreement of purchase is, that the judgments against 
themselves shall be entered satisfied, and accordingly, in pursuance of the 
understanding, they are so entered, and this is done, not before the assign- 
ment, but the same day, and must therefore be considered contemporary 
with it. Without any agreement that satisfaction should be entered upon 
them, they would have been satisfied by the fact of payment. Such an 
understanding was unnecessary. The result is, that as purchasers, they 
are entitled to control the judgments against Stiles ; and that, although 
extinguished, so far as the plaintiffs are concerned, it is yet vital, so far 
as their assignees are concerned. 

To the micd of this court, this case is within the provisions of the act 
of December, 1839, ( Hotchkiss, 546.) That act provides that endorsers 
upon Se any promissory note, bond, or other contract, made on the face 
thereof payable at any chartered bank, or which stall be negotiated at 
any chartered bank, or deposited there for collection, and where said en- 
dorsers are not interested in the consideration hereof, a judgment has 
been rendered against them, and execution has been issued thereon accord- 
ingly ; and when such endorser or endorsers shall hereafter be compelled 
to pay off such judgments or executions, he, she, or they shall be enti- 
tled to the full control of each and every judgment and execution, that 
shall or may be founded upon the same instrun.ent, as against the makers 
thereof, and all prior endorsers thereon, for the purpose of reimbursing and 
remunerating him, her, or themselves, out of said maker and endorsers. 
Provided, the person applying for such control shall make it appear to 





HAWKINSVILLE, JUNE TERM, 1846. 211 


Stiles vs. Eastman et al. 








the court from whence the execution issued, that he was only endorser 
thereon, and not interested in the consideration of said contract, and that 
he has bona fide paid off and discharged the judgment or execution that 
has been rendered or issued against him, and all costs on the other 
juagments.” 

Now, the record shows that these judgments are founded upon a prom- 
issory note; that the note, on the face thereof, was made payable at a 
chartered bank—was negotiated at a bank; that Eastman and Dunnin 
were endorsers upon the note, and Stiles the first endorser; that they 
were not interested in the consideration ; that judgment had been rendered 
against them, and execution issued ; and that they had paid off said judg- 
ment and execution bona fide. All the requirements of the act appear to 
be fulfilled in the facts of this case. It is just the case contemplated by 
the act. The counsel for plaintiff in error argues that this case is rot 
within the act, because the payment by Eastman and Dunning was volun- 
tary, and the act contemplates a compulsory payment. What is payment 
by compulsion? A payment to the sheriff after sale under the hammer ? 
We think a levy and sale is not necessary to create a legal compulsion; 
but that the parties may, in the meaning of the act, be considered as com- 
prlled to pay when their liability is fixed by judgment, and execution has 
issued thereon. The constraint required is not in fact, but in law. 

It is farther urged by the counsel that Eastman and Dunning paid only 
apart of the judgment, and therefore the case is not within the act. 
They paid all that was owing; a part having been paid by Stiles. Their 
right of control against him is limited to the amount due on the judgment 
at the time of the assignment. If, in acase where nothing is paid, the 
endorser is entitled, upon payment of the whole, to control the judgment 
against his prior endorser for the whole ; he certainly, upon a parity of 
reasoning, in a case where only a part is owing, and he pays that part, is 
entitled to control the judgment against his prior endorser pro tanto. 

Were the endorsers seeking rights in and through a judgment against 
their prior endorser, in a court of law, we should hold that they should 
first exhibit an order of the court from whence the execution issued, 
giving them the control of it. That would seem to be the highest evi- 
dence that they are entitled to the benefits of*the act of 1539. But as 
the parties were in a court of equity, we are of opinion that there, all the 
benefits of that act could be, upon the hearing, extended to the endorsers, 
without such previous order. We cannot see, under all these views of 
the subject, that the court erred in declining to charge as requested on 
the second point; or in charging, as he did charge, as to the construction 
of the act of 1839. 

It is claimed by the counsel for the plaintiff in error, that the act of 
1839 intends to give its privileges to endorsers that are liable to each 
other as such at common law ; that accommodation endorsers, at com- 
mon Jaw, are upon the footing of securities, and liable to contribute ; 
that Eastman, Dunning and Stiles were, in this case, accommodation en- 
dorsers for Howard, the maker of the note ; and therefore liable to con- 
tribution. In the first place, it is true, according to the record, that there 
was no contract or agreement between these endorsers as to their liability 
to each other, other than that which is made by their endorsement of the 
note. And it is also true, in the second place, that they endorsed for the 
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accommodation of the maker—neither receiving any value. The note 
was made by Howard, and endorsed by Stiles ; and, so endorsed, taken to 
the bank to be discounted for the benefit of the maker, and declined by 
the bank; the endorsement of Eastman and Dunning being afterwards pro- 
cured on the same note, it was again taken to the bank, and discounted ; 
the money raised thereon being paid to the maker. So that these are 
accommodation endorsers, and the question is fairly made: Are such en- 
dorsers, at common Jaw, bound to contribute, or are they liable as endors- 
ers having received value ? We believe they are liable as encorsers who 
have received value, and that the Jaw of contribution does not apply to 
them. This question has frequently come under the review of the 
courts, and we consider it as settled. The argument in favor of the 
position taken by the counsel for the plaintiff'in error is, that no considera- 
tion passed from the first endorser to the second, or from the second to 
the third, or from the third to the holder; that, according to the facts, 
they are securities for the maker ; and neither being interested in the con- 
sideration, all ought equally to share the loss ; that they are in equali jure. 
In the regular course of business, and according to the law of endorsed 
notes and bills, any subsequent endorser, who takes up a paper, can go 
back upon all prior endorsers, as well as the maker, for indemnification. 
The first endorser undertakes that the maker shall pay the note, or that 
he, if due diligence be used, will pay it forhim ; and this undertaking 
makes him responsible to every holder, and to every person whose name 
is on the note subsequent to his own, and who is compelled to pay it 
This is the regular course where endorsements are for value ; and applies 
to all endorsers in their order, no matter how numerous ; each undertak- 
ing upon the credit of all the names which stand before his own. In the 
case before us, Stiles put his name upon the paper alone, upon the faith of 
the maker; and assumed, thereby, a separate and sole liability After- 
wards the other endorsers assumed their separate liability, upon the faith 
of his liability, as well as that of the maker: the act of encorsement is 
not even simultaneous, but separate and consecut ve. If this note had 
remained in the hands of one of the subsequent endorsers, he paying for 
it no value, it n.ay be conceded that he could not 1ecover against Stiles ; 
there is, in that event, no consideration passing between any of the parties 
to support such a recovery ; or if one of the subsequent endorsers should 
transfer such a paper for value, and should b+ compelled to take it up, 
he could no‘, in that event, come back upon the first endorser. But 
neither of these contingencies has, in this case, happened. The note, as 
endorsed, is taken to the bank by the maker, and discounted for his bene 
fit. The maker passes ‘he note to the bank for value, and the liability of 
all the endorsers to the bank is the same as if they had received the 
value. <A consideration is paid by the holder—the bank—on the credit 
of all the endorsers, Jast as we!l as first ; and though paid to another, it 
is not the less a good and valid consideration. The liability of the last 
endorser is, on this consideration, perfect to the bank ; and the liability 
of the previous endorsers, to him is, because of his liability to the bank, 
also perfect. The second and third endorsers have, in this case, taken up 
the debt, and paid value to the holder in virtue of their liability, crea‘ed 
by their endorsement. If their liability is founded equally on tke credit 
of Stiles, the first endorser, and the maker—if their undertaking, on the 























Sealy vs. The State of Georgia. 





credit of both, has subjected them to loss—how can the contract between 
them and the first endorser be said to be without consideration? It is 
not without consideration. Such is the reasoning upon which this doc- 
trine is founded ; and it seems to be well sustained, both by reason and 
authority. — See Bayley on Bills, 151, n.; 9 Pick. 547; 3 Peters’ S. C. R. 
470; 4 Rand. 553; 18 Martin, 517; 3 Harris § Johns. 125; 7 Johns. 
361. 

The judgment of the court below must be affirmed upon all the points 
made in the bill of exceptions. 





No. 29.—Tuomas Seaty, plaintiff in error, vs. THe SratTe 
oF Georaia, defendant in error. 


Indictment for Murder. 


A writ of error will not be sustained, even under the statute organizing the Supreme 
Court, on account of the court below refusing to grant a continuance in a cause, 
unless it is a most plain and palpaple instance of the arbitrary and oppressive exer- 
cise of the discretion necessarily vested in them by the law. 

The practice in England, upon the construction of the act of 33d Edward 1, of pass- 
ing jurymen, in criminal cases, until the whole panel is exhausted, and a jury not 
made, before the crown can be called upon to show cause, is not authorized in this 
State, since the adoption of the Penal Code. 

In order to impeach a witness, by showing that he has made contradictory statements, 
it is not necessary that he absolutely deny the declarations imputed to him. It may 
be done when he says he does not recollect if the subject matter of these conversa- 
tions be relative to the issue. 

Witnesses who testify as to what they saw respecting a transaction after night, and 
by star-light, aided by lamps upon the surrounding buildings, cannot be impeached 
by persons who propose to prove that they have made experiments on other nights 
between the same hours, and with the same degree of light, and were unable to 
discern objects accurately. 


The plaintiff in error was convicted of murder, béfore Judge Alexander, 
in the Superior Court of the county of Talbot, at March Term, 1846. 

Upon the arraignment, and the issue joined, the prisoner being unable, 
on account of his poverty, to employ counsel, Hines Holt, Henry L. Ben- 
ning, Allen F. Owen, and William Elam, Esqrs., were assigned by the 
court as counsel to appear for and defend him on his trial. 

The counsel for the prisoner being called upon to announce whether he 
was ready for trial, moved for a continuance, and in support of their mo- 
tion submitted an affidavit of the prisoner, setting forth that he was not 
ready to come to trial at that term ; that William Hammock was a mate- 
rial witness for him, and was absent without his consent or procurement ; 
that he had not been subpeenaed, because he was confined in jail, and his 
presence, therefore, expected ; that the showing was not made for delay, 
&c.; that he expected to prove by Hammock that he saw the difficulty 
in which the deceased (Chambles) was said to have been killed ; that the 
deceased was pursuing the person who gave him the blow, and who said 
he did not intend to go any further ; that deceased came up with him, and 
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grabbed at him, when Hammock saw the blow given; that he expected, 
further, to prove by Hammock, that himself (the prisoner) and the de- 
ceased had been in company together during the evening of the day on 
which the deceased was killed, and that up to the time of the killing they 
had been perfectly friendly, without any previous difficulty, or cause of 
difficulty, between them. The motion for continuance being objected to 
on the part of the State, was overruled by the court below, and the coun- 
sel for the prisoner excepted. It appeared that Hammock had broken jail 
on the night preceding the term of the court. 

The court below then ordered on the said issue to be tried, and caused 
to come a panel of forty-eight men as jurors. The array was then put 
upon the prisoner in the usual form; and there being no objection to the 
array, the court below caused the panel to be again called, one by one, in 
the order in which thefr names appeared upon the venire facias, and as 
numbered therein, commencing at number one, and continuing on to the 
name of Pulaski Posey, the seventh juror, who, on being called, was set 
down by the counsel for the State, until the remainder of the panel should 
be gone through with, and found insufficient to make a jury of twelve ; it 
being claimed on the part of the State, that the State might by law pass 
by a juror, as a right, in addition to, and over and above, the ten peremptory 
challenges allowed by the Penal Code ; and these last challenges were in 
no respect affected by such passing by of jurors. To all which the coun- 
sel for the prisoner objected. Whereupon the court below decided that 
the State might thus pass by the juror, Posey, until the remainder of the 
panel should be perused, without affecting her right to the ten challenges 
allowed by the code in such cases. The counsel for the prisoner ex- 
cepted. ‘The juror, Posey, was passed by, and the calling of the panel 
resumed. In the course: of empanelling a jury, the counsel for the State, 
under the decision of the court, passed by divers other jurors, as in the 
case of the juror, Posey. A jury having been empanelled, divers wit- 
nesses were introduced, and sworn, on the part of the State, and amongst 
them William Miller, a lad thirteen years of age, who, after testifying at 
considerable length in behalf of the State, was asked, upon the cross-ex- 
amination, by prisoner’s counsel, whether he did not say to William Wynn 
and Fleming Freeman, or one of them, at Page’s grocery, in Talbotton, 
since his examination before the committing magistrates in the case against 
the prisoner for the alleged murder, that the prisoner told the deceased, 
just before the stabbing, ‘‘ I have run from you twice, and I shall not do 
it longer,”? whereupon the deceased grabbed at him, (prisoner,) and said, 
“ T will cut your d d windpipe ?”’ and, in answer to said question, the 
witness, Miller, replied that he did not recollect having any such conver- 
sation with any one, and thought that he had never had any conversation 
with William Wynn about the matter at Page’s store, or anywhere else. 
William Wynn was introduced, on behalf of the prisoner, with a view to 
discredit the witness Miller ; and, after being sworn, was asked if William 
Miller had not at the time and place specified, and before Fleming Free- 
man and himself, made the representation referred to in the question put 
to him, Miller? The witness was stopped by the solicitor-general, and 
rejected by the court below, upon the ground that his testimony did not 
contradict Miller, whose denial was not positive, but to the best of his 
recollection merely. To which the counsel for the prisoner excepted. 
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The prisoner’s counsel introduced John C. Maund as a witness, to im- 
peach, collaterally, some of the witnesses on the part of the State, who 
had testified to the homicide taking place after dark, between seven and 
eight o’clock ; that it was a tolerably dark night, but that they could dis- 
tinguish, at the distance of ten paces on the public square at Talbotton, 
whether a man had on a white or a black hat or cap, and stated that there 
was but one person near the deceased when he was stabbed, and that per- 
son had on a black hat, and was a tall, spare-built, person, &c., (corre- 
sponding with the description of the prisoner.) Maund, and another, had 
experimented, between the same hours, of a similar star-light night, and 
satisfied themselves that objects could not be distinctly distinguished at 
the distance of ten steps. ‘The testimony of Maund was objected to, and 
he was rejected by the court below. And the counsel for the prisoner 
excepted. 















Hines Hour and Henry L. Bennrna, for the prisoner. 






Levi B. Smrria and E. H. Worre t, for the State. 






By the Court—Lumrxin, Judge. 






The prisoner was convicted of murder in the Superior Court of Talbot 
County, in March, 1846 ; and from the judgment then rendered against 
him he has appealed to this court. He complains of certain irregularities 
in the proceeding, and assigns for error, first, that the court refused to 
continue the case. It appears from the record, that after the arraign- 
ment, counsel for the prisoner moved a postponement of the trial, upon 
the ground that William Hammock, a material witness for him, was ab- 
sent without his consent or procurement, and he rendered as an excuse 
why he had not been subpeenaed, that the witness was confined in jail, 
and his presence, therefore, expected. 

The court declines expressing any opinion upon this exception, for the 
reason that the point cannot again arise on the new trial, which we feel 
constrained to award, on other grounds; and we dismiss this branch of 
the case with a single observation. The refusal of the court below to 
continue the indictment, could not be assigned as error but for the statute 
creating this court.—6 Cranch’s Rep. 206. There is great danger of 
doing mischief by revising matters of this kind, which should properly be 
confided to the discretion of the court below, to be regulated by the cir- 
cumstances of each particular case. No precise rule can be laid down, 
and a most arbitrary and oppressive exercise of this discretion must be 
made apparent to this court, before it will interfere. 

Another error complained of by the prisoner, is, that Pulaski Posey, 
the seventh man on the jury list, being called, the court allowed the 
solivitor for the State to pass him by, until the remainder of the panel was 
gone through; and the same practice was preserved respecting other 
jurors. 

Anciently, by the common law, any number of jurors might have been 
peremptorily challenged by the crown, without alleging any other reason 
for the objection than ‘ quod non boni sunt pro rege,” that they were not 
good men for the king. But this power being found very liable to abuse, 
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and mischievous to the subject, tending to infinite delays and da dangers, it 
was taken away by the 33 Edw. 1, statutes 4; commonly called ordinatio 
de inquisitionibus. By this it is enacted, quod “de cetero, licet pro domino 
rege dicuiur, quod juratores, c., non sunt boni pro rege ; non propter hoc 
remaneant inquisiliones, &c. ; sed ussignes, certam causam calumni@ sua, 
&c.,whereby the king is now restrained.— Thomas’ Coke, 474, nole n. This 
ordinance of inquests directs, that when a juror was challe snged for the 
king, the inquisition should not, therefore, remain untaken ; but those 
who sued for the king should show some cause of challenge, and the 
truth of such cause should be inquired of, according to the custom of the 
court ; after which, the inquisition should be proceeded in or not, accord- 
ing as "the challenge was established or not. 

In the construction of this statute, it is clearly settled, and is now the 
established practice of the courts, that if the king challenge a juror before 
the panel is perused, he need not ‘show any cause of his challenge till the 
whole panel be gone through, and it appears that there will not be a full 
jury without the person so challenged; and if the defendant, in order to 
oblige the king to show cause presently, challenge touts paravaile, yet it 
hath been adjudged that the defendant shall be first put, to show all his 
causes of challenge, before the king need to show any.—Lord Kaymond, 
473; Skinner, 82; "9 Hale’s His. P. C. 271. 

Challenges, ‘in England, on behalf of the defendant, were either pe- 
remptory or for cause. The number which, in all cases of felony, the 
prisoner was allowed by the common law thus peremptorily to challenge, 
amounted to thirty-five, or one under the number of three full juries. — 
Com. Dig. Challenge, c. 1; 2 Woodd. 493, Burnes on Juries, 4. This 
number has been restricted to twenty of the jurors, in murder, by 32 Hen. 
8, ch. 14, sec. 7.—4 Black. Com. 353. 

The history of challenges, then, is briefiy this: that originally, in Bri- 
tain, the crown might challenge peremptorily any number of jurors; that 
by the 33d Edward Ist, the king could not challenge any juror, without 
cause ; but that he was not bound to show cause, till all’ the panel was 
called over, and not then, unless, from challenge or otherwise, the jury, is 
incomplete ; that the prisoner was entitled, at common law, to thirty-five 
capricious challenges, which number is reduced and limited by the 32d 
Hen. 8th, to twenty, in murder and other felonies. And now the impor- 
tant question for our consideration is, how have the rights of the State 
and its citizens been effected by the penal code of 1833 ? 

By the 15th section and 14th divisions of that code, it is provided, 
‘*that every person indicted for a crime or offence, which may subject 
him or her, on conviction, to death, or four years imprisonment or longer 
in the penitentiary, may peremptorily chailenge twenty of the jurors em- 
paneled to try him or her. And the State shall be allowed one half the 
number of peremptory challenges allowed the prisoner.”—Prince, 660. 
Now, it will be perceived that under our code, the rights of the defend- 
ant are precisely the same as they were before ; while ten peremptory 
challenges are given t» the State. Can it be believed that a code, pro- 
fessedly adopted to mitigate the rigor of the old law, intended to give 
this advantage to the State, i in addition to the privilege which it already 
enjoyed, of setting aside any number of jurors, until the whole panel 
was exhausted? The cotemporaneous interpretations of the statutes, by 
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almost all the circuits in the State, from the period of its passage, would 
negative this idea. The very language of the code, proves that the 
authors of it designed that the prisoners should enjoy double the advan- 
tage of the people in the trial. The State is entitled to one half the 
challenges allowed the accused. But this, with the privilege previously 
practised, in passing by jurors, is decidediy better than the twenty pe- 
remptory challenges allowed the defendant. The code itself professes ‘* to 
reform, amend, and consolidate the penal laws of the State of Georgia.” 
Nor are we at liberty to go out of it, or beyond or back of it, to ascertain 
the mode of trial or the relative rights of the parties. It dictates the ques- 
tion to be propounded to a juror ¢ on his voire dire, to test his competency, 
allowing to the State or the prisoner, if his answer is not satisfactory, the 
right to “put such juror on his trial, in the manner pointed out by law, the 
code adopting the procedure at common law in this particular, and thus 
making it a part of itself. The State vs. Benton, ( 2 Dev. and Battle, 
N.C. 200,) is certainly an authority in support of the doctriaes con- 
tended for in behalf of the prosecution: for by the act of the Legisla- 
ture of that State, passed in 1827, four, instead of ten, peremptory chal- 
lenges are given to the State. There is nothing, however, in this statute 
which indicates the intentions of the Legislature to adjust and fix the 
relative rights of the State and the prisoner. Nor does the act profess to 
reform, amend, and consolidate the penal laws of that State, in criminal 
cases. And with all possible deference for the distinguished judge who 
made that decision, one whose death was lamented throughout the Union, 
as a national calamity,(a) we must say, that the footing upon which the 
Supreme Court of North Carolina puts the law, would not justify us in 
following this precedent. ‘It may not be amiss,’ says the court, “ to 
remark, that the practice of permitting the prosecuting officer to defer 
showing his cause of challenge to the excepted jurymen, until the panel 
be gone through, must be exercised under the supervision of the court, 
who will restrain it, if applied to an unreasonable number. On the trial 
of Horne Tooke, for treason, as many as seven, out of a panel of more 
than two hundred, were thus removed to the end of the panel; and this 
was not deemed an unreasonable number ; though, in consequence of 
the very many persons excused, it was in the end likely to produce a 
serious inconvenience to the prisoner, which was only prevented by the 
honorable conduct of the attorney-general.”? It need hardly be asked, 
shall a legal right, affecting vitally the life and liberty of our fellow- 
citizens, depend, in this State, either upon the discretion of the courts or 
the ‘* honorable conduct” of the prosecuting officer? We think not. 

Justice in this way would not be meted out alike to all of our people. 
In the case under discussion, the record shows, that seven, out of the first 
panel of forty-eight, and nineteen, out of forty-one, or about one half of 
the next éales panel of the same number, were thus passed by the State. 
Was or was not this an unreasonable number ? It far exceeded the exer- 
cise of the privilege in Tooke’s case. 

After mature consultation, then, on this alleged irregularity, so deeply 
concerning the purity of trial by jury, and the rights of defendants, the 
court agree that the exception is well founded. 





(a) Hon, Wittiam Gaston, 








218 : SUPREME COURT OF GEORGIA, 


Sealy vs. The State of Georgia. 


The third error relied upon by the prisoner for the reversal of this judg- 
ment, and which, like the one just disposed of, has been argued, with great 
ingenuity by counsel on both sides, is the rejection of certain testimony 
tendered by the defendant in the progress of the trial. 

William Miller, a lad of thirteen years of age, was introduced among 
other witnesses in behalf of the State. He was asked, upon the cross- 
examination, by prisoner’s counsel, whether he had not, at a certain time 
and place, and in the presence and hearing of certain persons, naming 
them, made statements which were recapitulated to the witness, and ma- 
terially different from his present testimony ? He answered, “ that he 
did not remember to have told William Wynn, (one of the individuals de- 
signated,) but thinks he never had any conversation with him about the 
matter, at Page’s grocery or any where else.”? William Wynn was then 
introduced, and after being sworn, asked if Miller had not, at the time and 
place specified, and before Fleming Freeman and himse}f, made the repre- 
sentations referred to in the interrogatory put to him. The witness was 
stopped by the solicitor, and rejected by the court, upon the ground, that 
his testimony did not contradict Miller, whose denial was not positive and 
absolute, but to the best of his recollection merely. 

The rule of evidence, as now understood, appears to be, that before 
the credit of a witness can be impeached, by proof, that he has made 
statements out of the court contrary to what he has testified at the trial, 
that it is necessary first to inquire of the witness himself as to the time, 
place, and person, involved in the supposed contradiction. Such was the 
unanimous opinion of the learned judges, as delivered by Chief Justice 
Abbott, in the Queen’s case.—2 Brod. and Bing. 313, 314; 1 Moody 
Malkin, 473. In this country the same course is understood to be pret- 
ty generally adopted.—-1 Green. Ev. 516, notes. 

In some of the States the rule is strenuously resisted, as an innovation 
upon the law. And in Tucker vs. Welsh, (17 Mass. Rep. 166,) Parker, 
C. J., says : that the practice in that State, ever since it can be remember- 
ed, has been otherwise, and that if the principal witness is present, he is 
called upon to attend ; and he then hasan opportunity, after it has been 
shown that he had made different statements, out of court, to explain or 
deny. If he denies them, the credibility of the opposing testimony, is 
to be decided by the jury. He asserts that, no lawyer in that common- 
wealth can recollect an instance of an impeaching witness being stopped, 
until the other was called up, and asked, whether he had had any conver- 
sation with the person about to impeach him, and was reminded of that 
conversation. 

He insists that the practice adopted by the British House of Lords, on 
the trial of Queen Caroline, has never been adopted in this country, and 
seems not to have been very familiar there; otherwise it would hardly 
have been necessary to have taken the solemn opinion of all the judges 
of the Court of King’s Bench upon the question. 

The learned judge moreover suggests that the utility of the practice is 
not very obvious. That witnesses about to be impeached are, general- 
ly, persons of a doubtful or unknown character ; and the wisdom of put- 
ting them upon their guard, and enabling them to forestall an answer to 
the opposing witness, is not very discernable. Phillips lays down no 
such rule of evidence ; on the contrary, he expressly states, that a wit- 
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ness may be impeached, by proving that he had given a different account 
of the thing; and a letter, written by him, to this effect, may be used 
against his testimony, and this without asking him upon the stand wheth- 
er he had written such a letter, and what were the contents of it. And 
Peake states, that declarations made by a witness, onthe same subject, 
contrary to what he swears on the trial, may be given in evidence to im- 
peach his credit, and no qualification of this doctrine is laid down. 

The foregoing views are not without weight. It is not necessary, 
however, in the present case, to decide between them and the utility and 
convenience of the rule, as settled in the Queen’s case. 

Here the witness was asked, upon cross-examination, whether or not 
he had said, or declared, that which was intended to be proved. His 
answer was that he did nut remember, but that he did not think that he 
ever had made the statements imputed to him. Can he be contradicted ? 
There is a dictum in Roscoe on Criminal Evidence, (page 171,) citing 
Paine vs. Reeston, (1 Moo. and Rob. 20,) to this effect: ‘* Where the wit- 
ness merely says that he does not recollect making the statements, evi- 
dence to prove that he did, in fact, make the statements, is inadmissible ; 
there must be an express denial.” We cannot recognize this proposition 
as sound law. 

In Crowley vs. Page, (7 Carrington and Payne, 792,) this point came 
directly before the court. The answer of the witness there was, that he 
did not recollect making the statements. Talfourd, sergt., proposed to 
call John Burton, to prove that William Beard had said that the hay 
was of good quality. Ludlow, the opposing counsel, remarked it could 
not be done, as Beard did not deny having said so. Parker, Baron: “ He 
did not admit and he did not deny it. Evidence of statements by wit- 
nesses on other occasions, relevant to the matter at issue, and inconsistent 
with the testimony given by them on the trial, is always admissable, in 
order to impeach the value of that testimony ; but it is only such state- 
ments as are relevant, that are admissable ; and in order to lay a founda- 
tion for the admission of such contradictory statements, and to enable 
the witness to explain them, and as I conceive for that purpose only ; the 
witness may be asked whether he ever said what is suggested to him, 
with the name of the persons to whom or in whose presence he is sup- 
posed to have said it, or some other circumstance sufficient to designate 
the particular occasion. If the witness, on the cross-examination, 
admits the conversation imputed to him, there isno necessity of giving 
other evidence of it; but if he says he does not recollect, that is not 
an admission, and you may give evidence on the other side to prove that 
the witness did say what is imputed, always supposing the statement to be 
relevant to the matter at issue. This has always been my practice, and if 
it were not so, you could never contradict a witness who said he could not 
remember.” 

We believe the true rule to be here stated, and that upon every con- 
sideration of reason, public policy and authority, the evidence should 
have been admitted. If the witness has honestly forgotten what he did 
say, it ought to be permitted to show his early and fresher recollections of 
the matter, which is likely to have been more accurate. Besides, should 
he even deny positively ever having made the declaration, it is nothing 
more after all than saying that he did not recollect to have done so. For 
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his asseverations, however absolute, must rest upon the fidelity of bis 
memory. But the main argument in favor of the reception of the testi- 
mony is founded upon the strong temptations in pliable witnesses to screen 
themselves from contradictions, under this evasive form of answering.— 
See Stahle vs. Spohn, 8 Serg. and Rawle, 307 ; Everson vs. Carpenter, 
17 Wend. Rep. 419. Itis finally argued by prisoner’s counsel, that the 
court erred in refusing the testimony of John C. Maund, who was offered 
to impeach collaterally some of the witnesses on the part of the State, 
who had testified to the homicide, by showing that he had experimented, 
in company with another individual, between the same hours of a similar 
star-light night, and satisfied himself that objects could not be distinctly 
discerned at the distance the witnesses were situated from the parties. 
We areof the opinion that this evidence was properly repelled. The 
difference in men’s visions, and the uncertainty as to the exact quantity of 
light on both nights, would render the proof too uncertain to be relied 
on. Moreover, the record shows that there was light, and reflected occa- 
sionally upon the scene of this tragedy, from some of the surrounding 
houses. 

Upon the second and third grounds, then, the judgment must be reversed, 
and the cause remanded. 





No. 30.—Jernigan, Lawrence & Co., plaintiffs in error, vs. F. 


D. Wimperty, survivor, &c., defendant in error. 


An instrument as follows, viz.—‘* We have this day sold to J. L. & Co. our entire 
crop of cotton, at 9 cents per lb. all round, and should they not realize that amount 
nett, we agree to make good the loss —(Signed) D. M. L.—F. D. W.” is the joint 
instrument and undertaking of the makers, D. M. L. and F. D. W., and is suffi- 
ciently certain and reciprocal to support an action, under proper averments and 
proofs, by either of the parties against the others. 

The rule as to certainty is, that the agreement must be so certain and complete that 
each party may have an action upon it. 

The omission of J. L. & Co. to subscribe the instrument does not invalidate it. Nor 
would that omission form any legal objection to an action against them for the stip- 
ulated price of 9 cents per lb. for the cotton thereby sold and delivered. K y)7§s1 
N Loaw.x22 
This was an action predicated upon the foregoing instrument, tried 

before Judge Alexander, in the Superior Court of the county of Stewart, 

at April Term, 1846. 

For the facts and circumstances of the case, and the grounds of error 
alleged, the reader is referred to the opinion of the Supreme Court. 


Henry L. Bennine, for the plaintiff in error. 
Hines Hott, for the defendant in error. 
By the Court--Niszer, Judge. 


The action in this case was brought on the following instrument, to 
wit: “* We have this day sold to Jernigan, Lawrence & Co. our entire crop 
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of cotton, at nine cents per |b. all round ; and should they not realize that 
amount nett, we agree to make good the loss. 13th Feb., 1838. I, D. 
M. Leseur, have sold Green Sims’ crop upon the same conditions. 
Signed, Drury M. Lesevr, 
F. D. Wimperty.” 

This instrument was tendered in evidence by the plaintiffs, to make out 
their case against F. D. Wimberly—Leseur, who had been also sued, hav- 
ing died. ‘lhe defendant demurred to the testimony, upon two grounds: 

ist. Because the instrument is void, for uncertainty. 

2d. Because the instrument is the several, and not the joint, contract 
of the signers, and cannot, therefore, be sued upon jointly. 

The court sustained the demurrer, upon both grounds ; to which deci- 
sion the plaintiffs in error except ; and we think the exceptions well taken, 
and reverse the judgment. 

And first, as to the second ground. There are two contracts on this small 
paper : one between D. M. Leseur and F. D. Wimberly and the plaintiffs, 
Jernigan, Lawrence & Co. ; and the other between D. M. Leseur and the 
plaintiffs. ‘The latter is for the sale of Green Sims’ crop of cotton, with 
which we have nothing todo. ‘The action was brought against Leseur 
and Wimberly, to recover the loss on the sale of their crop of cotton. The 
language of the instrument is joint throughout. The words are, we have 
sold our entire crop (not crops) of cotton ; and we agree to make good, &c. 
The only inference that we can draw from this paper is, that it is a joint 
sale of one crop of cotton owned by Leseur and Wimberly jointly. There 
is not a word importing severalty in it. 

This is an agreement for sale of cotton, or rather a contract of sale. We 
do not find it very fully or technically drawn. A good lawyer would 
scarcely have left it so uncertain. Yet we think it sufficiently certain to 
show the intention of the parties, and to be the foundation of this action. 
A contract is an agreement of two, or more, persons, upon sufficient con- 
sideration, to do, or not to do, a particular thing. —2 Black. Com. 442; 2 
Kent, 449. Certainty and mutuality are necessary to a valid contract. 
The assent of the parties must be mutual. A contract must be founded 
on a consideration: without it, it is nudum pactum; but the least consid- 
eration will create reciprocity, and make an agreement a valid contract.— 
2 Black. Com., ch. 30, tit. Contract. The rule as to certainty is, that the 
agreement must be so certain and complete, that each party may have an 
action upon it.—Chit. on Con. 4. Now, to apply these elementary prin- 
ciples to the agreement before us, premising, yet farther, that its not being 
signed by the plaintiffs does not make it invalid : the undertaking on the 
part of the plaintiffs is to pay Leseur and Wimberly nine cents per Ib. for 
their cotton ; the consideration upon which that undertaking is founded is 
the receipt and ownership of the cotton. Now, that is quite consideration 
enough, in all conscience, to support a contract. Nor can it be doubted 
but that, after delivery of the cotton to Jernigan, Lawrence & Co., an action 
would lie in favor of Leseur and Wimberly against them for the price to 
be paid. The undertaking on the part of Leseur and Wimberly is to make 
good to Jernigan, Lawrence & Co. whatever loss they may sustain in the 
sale of the cotton ; that is, to pay them the difference between nine cents 
per lb. for the cotton and what they may realize upon it. The considera- 
tion moving them to this undertaking is the price of the cotton, at nine 
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cents per lb., agreed to be paid. Upon this undertaking an action (the 
present action) wili certainly lie against them. We do not look into the 
pleadings—of course the declaration ought to contain all the averments, 
(and they ought to be proven, )—necessary to the plaintiffs’ recovery upon 
this contract: such as payment of the price agreed upon, a fair sale of the 
cotton within a reasonable time, and the amount of the loss realized, &c. 
According to this analysis of this contract, it is founded on suflicient con- 
sideration, is sufficiently certain, and the benefits and obligations growing 
out vi it are reciprocal. It is not our business to inquire whether such a 
contract be sensible, or equal, or just. The parties are made by the law 
the sole judges of these questions. Mr. Chitty says: ‘‘It would be un- 
wise to interfere with the facility of contracting, and the free exercise of 
the judgment and will of the parties, by not allowing them to be the sole 
judges of the benefits to be derived from their bargains ; provided there 
be no incompetency to contract, and the agreement violate no rule of law.” 
——Chit. Con. 7. 

We think the paper ought to have been admitted in evidence, and 
reverse the judgment of the court below. 





No. 31.—Joun Reynotps, plaintiff in error, vs. THE Strate or 
Georaia, defendant in error. 


Under an indictment for murder, the jury may find the prisoner guilty of the lesser 
offence of manslaugeter, either voluntary or involuntary, and the verdict will be 
legal, although there is no count for manslaughter in the indictment. 

The statute of limitations does not run against an indictment found for murder, though 
on the traverse the prisoner is found guilty of manslaughter only. 

Upon an indictment found for manslaughter only, the statute would run from the 
death, and not from the time the mortal wound was given. 

The practice in England, upon the construction of the act of 33 Edward 1, of passing 
jurymen in criminal cases, until a whole panel is exhausted, and a jury not made, 
before the Crown can be called upon to show cause, is not authorized in this State, 
since the adoption of the penal code. 

As the jurors are called, the State must put them upon the prisoner, or otherwise chal- 
lenge them, either peremptorily to the number allowed by law, or for cause. 

The act of 1543, prescribing certain questions to be propounded to jurors, to test 
their competency for the trial of capital offences, is not applicable to any case 
which arose previous to its passage. 

A juror who states upon oath, in answer to said statutory questions, that he has formed 
and expressed an opinion with regard to the guilt or innocence of the prisoner from 
hearsay, is not an ¢mpartial juror, as contemplated by the Constitution, which de- 
clares that, “In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial by an zmpartial jury.” 

Facts that occurred at, or about the time of the fatal rencounter—such as, that the 
deceased was armed; that, some twenty or thirty minutes before the difficulty, he 
had fired off and reloaded two pistols, and put them in his pantaloons pockets, at 
his own house, which was two or three hundred yards off, and then started imme- 
diately for the public square, where the rencounter took place; that when he 
arrived at the public square, he had upon his person, and in his pocket, a loaded 
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pistol, or pistols, of the same kind and description as the one found at his side on 
the ground where he fell, after being shot by the prisoner—are competent, and ad- 
missible in evidence, without precedent proof that the prisoner had knowledge of 
then, 


This was an indictment for murder, in the Superior Court of the county 
of Stewart, tried before Judge Alexander, at April Term, 1846, and re- 
sulted ina conviction of the prisoner for voluntary manslaughter. The 
bill of indictment in this case contained a single count for murder, and was 
found at the October adjourned term of said court, in the year 1844. At 
the April Term thereafterwards, the prisoner was arraigned, and plead 
“not guilty.” The murder was alleged in the indictment to have been 
committed on Jefferson J. Lamar, by the prisoner, in Lumpkin, Stewart 
county aforesaid, by shooting. The mortal wound was given on the 4th 
day of October, 1840, of which the deceased languished until the 15tn day 
of December, 1840, when he died of said mortal wound, in the said county. 

The case came on to be tried at the said April Term, 1846, and there- 
upon the court cau ed to come a panel of forty-eight men as jurors, that a 
jury of twelve might be obtained to try said issue; and the said panel 
having been called over, and found present, the court caused the same to 
be put upon the prisoner, and him to be informed that the said panel 
would again be called; and that then, if he had any cause of challenge 
against them, or any of them, he should make it known, as they were 
being called to the book to be sworn, and before they were sworn, and 
the court would hear him. The clerk then commenced to call said panel 
one by one, in the order in which their names were entered on the venire, 
beginning at number one, and continuing through the panel, ending with 
number forty-eight. The juror number one being acceptable to both 
parties, was sworn in chief; number two was peremptorily challenged 
by the prisoner. The juror number three, Cyrus Lee, was called, 
when the counsel for the State objected to him, but assigned no cause, 
claiming for the State the right t» pass such juror by until the whole 
panel should be gone through with, and be found insufficient to make a 
full jury of twelve; and that for so doing the State was not bound to 
show any cause, or to lose any of the peremptory challenges given by 
virtue of the penal code: And thereupon the counsel for the prisoner ob- 
jected tothe right so claimed on the part of the State, which objection 
was overruled by the court, and the juror Lee was passed by; to which 
decision of the court the counsel for the prisoner excepted. The call of 
the jurors was then resumed, and the counsel fur the State caused divers 
jurors to be passed by, as in the case of the juror Lee. After thus com- 
pleting the call of said pane! the first time, and havirg failed to make up 
a jury of twelve, the call was resumed of those who had been passed by, 
beginning at the juror Lee, and continuing through, and still failed to make 
up a jury of twelve. 

Elijah Lindsey, one of the jurors, being called and sworn on his voire 
dire, the solicitor-general proposed to propound to him the questions as 
provided by the act of the legislature of 1843, to wit: “ Have you, from 
having seen the crime committed, or from having heard any part of the 
evidence delivered on oath, formed and expressed any opinion with re- 
gard to the guilt or innocence of the prisoner at the bar?” To which 
the counsel for the prisoner objected, and the objection being overruled by 
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the court, said question was propounded to the juror, and the counsel for 
the prisoner excepted. 

Two other panels of twenty-four men each were then successively 
called in, and put upon the prisoner, the State passing by many jurors, as 
in the case of the juror Lee. Samuel Starr, whose name appeared upon 
the third and last panel, being sworn on his voire dire, and in answer to 
the question aforesaid, stated that he had, from report, formed and ex- 
pressed an opinion with regard to the guilt or innocence of the prisoner. 
The counsel forthe prisoner thereupon objected to his competency as a 
juror, because such formation and expression of opinion showed bias or 
prejudice ; which objection being overruled by the court, and the juror 
pronounced competent, the counsel for the prisoner excepted. 

A jury of twelve men having been made up and sworn to try said issue, 
the counsel for the state introduced several witnesses, who were sworn 
and examined, and proved the homicide, and closed their case. 

The counsel for the prisoner then introduced divers witnesses, and 
among them John S. Randle was introduced, and being sworn, was asked 
the following questions : 

Ist. Whether, when Lamar returned to the house at about four o’clock 
on the evening of the day of the alleged shooting of him by Reynolds, he 
(Lamar) was armed ? 

2d. Whether, when Lamar returned from his house to the public 
square in Lumpkin, twenty or thirty minutes after having gone thither, 
he was armed with two pistols / 

3d. Whether, when Lamar was so at his house, he did not fire off and 
reload his two pistols, and put them in his pantaloons pocket, and start off 
again immediately to the public square in Lumpkin ? 

4th. Whether, when Lamar returned to the public square aforesaid, he 
did not have loaded, upon his person and in his pockets, a pistol or pistols 
of the same kind and description as that found at his side on the ground 
when he fell after being shot. 

The counsel for the State objected ; and the court below decided that 
said several questions were illegal, and should not be answered by the 
witnesses, because the testimony theretofore delivered in said case did not 
show that the prisoner at the time of the shooting of Lamar had received 
any notice of any of the facts proposed to ve proved by the witness, 
Randle, by said questions. And thereupon the counsel for the prisoner 
excepted. 

The said case, after argument of counsel on both sides, was submitted to 
the jury under the charge of the court, and the jury returned their ver- 
dict, finding the prisoner guilty of voluntary manslaughter. 

And thereupon the counsel for the prisoner, before judgment on said 
verdict, submitted to the court, after due notice to the state’s counsel, a 
motion in arrest of the judgment, and notice also of a motion for new 
trial to be made, if the motion in arrest should be overruled. 

The motion in arrest of judgment was based upon the following 
grounds : 
~ Ist. Because the indictment in said case was for murder only, and not 
for manslaughter. 

2d. Because the verdict contained no finding by the jury as to murder, 
but only as to manslaughter. 
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3d. Because the indictment in said case was not found and filed in said 
court, within four years next after the commission of the offence charged 
in the bill of indictment. 

4th. Because the jury found the defendant guilty of manslaughter, upon 
a bill of indictment for murder, which was not found and filed in said 
court within four years next after the commission of the offence therein 
charged. 

5th. Because the record in said case isin other particulars informal, in- 
sufficient and void, and the legal judgment of the court cannot be pro- 
nounced upon it. 

And, if overruled in the foregoing motion, the prisoner would then move. 
for a new trial on the following grounds : 

Ist. Because against the motion and objection of prisoner’s counsel the 
court permitted the state to challenge and pass divers jurors when called, 
(after the array had been put upon the prisoner,) without compelling the 
state to show any causz for such challenges, or to exhaust any of its pe- 
remptory challenges, under the penal code, until the whole panel had been 
gone through. 

21. Because the court decided that the questions testing the compe- 
tency of jurors, provided by the act of 1843, might be propounded to 
jurors in said case, and because thereupon the said questions were pro- 
pounded to divers of them, notwithstanding that said offence was charged 
and proven to have been committed prior to said act. 

3d. Because the court decided that the answer of a juror to the first of 
said statutory questions, that he had formed and expressed an opinion in 
relation to the guilt or innocence of the prisoner from hearsay, did not 
prove said juror to have any prejudice or bias for or against him, or to be 
in any respect incompetent. 

4th. Because the evidence showed that manslaughter, in said case, was 
barred by the statute of limitations. 

Ath. Notwithstanding the bill of indictment charged, and the evidence 
proved, the offence to have been committed on the 4th day of October, 
1840 ; and the bill of indictment was not found and filed in court till 
November, 1844, more than four years after the commission of the 
offence, yet the court charged the jury that they might find the prisoner 
guilty of manslaughter. 

6th. Because the court refused to allow the questions hereinbefore re- 
cited, to be put to the vitness John S. Randle. 

7th. Because the prisoner was not tried and convicted by a jury of good 
and lawful men, duly summoned, empanelled and sworn, according to 
Jaw. 

The motion in arrest, and also the motion for a new trial, were succes- 
sively heard and overruled by the court below, and judgment was pro- 
nounced against the prisoner. To all which the counsel for the prisoner 
excepted. 

The court charged the jury on said trial that they might find the pris- 
oner guilty of manslaughter, either voluntary or involuntary upon said 
issue, under the evidence given in upon the trial of said case. And the 
counsel for the prisoner excepted to said charge. 

Error was assigned in each of the matters excepted to. 


Hines Hott and Henry L. Bennine, for the prisoner. 
15 
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On the 4th of October, 1840, the prisoner shot Mr. J. L. Lamar in the public 
sguare in Lumpkin. Mr. Lamar died of the wound in December, 1840. 

The indictment for murder, under which the present conviction took place, was 
found by the grand jury at the Oct. Term of Stewart Superior Court, a little more 
than four years alter the giving of the mortal wound, but less than four years after 
the death of Mr. Lamar therefrom. 

The statute of limitations was not set up, or insisted on asa defence, either by 
pleading or in any other manner, during the pendency of the indictment. It is only 
after the trial had terminated by a conviction for manslaughter, that the prisoner 
for the first time lays hold of the statute, as one of his grounds, in a motion for a 
new trial. 

1st Objection. That it should have been pleaded, and could not have been taken 
advantage of without pleading, even if the indictment had been for manslaughter, 
Nor does the circumstance of the time of giving the morta! wound, or ot the 
killing, appearing on the face of the indictment, to have been more than four 
years betore the filing of the same, do away the necessity of pleading directly, 
that the indictment was not found and filed within four years after the commission 
of the offence.—Ewen vs. Jones, 6 Mod. 26. In the same case it was said by the 
court, the statute of limitations being a statute barring of right, ought to be taken 
strictly. 

2 Ubjection. And still further, even though the indictment had been for man- 
slaughter, and the sfat. /im. pleaded thereto, the plea would have been bad, because, 
though the mortal wound was inflicted on the 4th Oct., 1840—more than four 
years before the indictment was found—yet death did not ensue therefrom till the 
middle of Dec. afterwards, less than four years before the finding of the indictment 
And it is quite clear that the time of the death, and not that of the wounding, is 
the period from which the statute commences running.—Petersdoxf Abr., vol. 12, 
p. 340, note. 

The offence is not complete till the death, and therefore, at common law, if a 
man died in one county of a mortal stroke received in another, it was the general 
opinion that he was indictable in neither county; to remedy which, stats. 2 and 3 
(Wen. 6,) were passed, making the offence indictable in the county where the death 
took place.—2 Harrkins, 315-16. 

But, 3dly. It is not an indictment for manslaughter, but for murder, to indict- 
ments ior which there is no limitation of time set by the statute. The attempt 
now is to put a conviction for manslaughter (although on an indictment for mur- 
der) on the same footing with an indictment for manslaughter, which cannot be 
done; because, Ist, It is the indictment which is barred by the statute in all the 
cases to which its bar is applicable. But in no case is the bar of the statute appli- 
cable to an indictment for murder. 

At common law there was no limitation in any case to a criminal prosecution by 
indictment.—Petersdorf Abr. vol. 12, p. 340; Donan vs. Maestaer, 5 Esp. R. 92. 

Stats. lim. generally are to be construed strictly as laid down in 6 Mod. 26, be- 
cause they are in bar of right. 

Moreover, statutes in restraint, derogation, or alteration of the common law, or 
of common law rights, are to be strictly construed; for sts. are not presumed to 
make any alteration in the common law, further or otherwise than the act express- 
ly declares.—Bac. Abr. 6, 384; 11 Mod. 150. 


Objection to the mode of challenging Jurors. 


At common law, the king might challenge peremptorily as many as he saw 
fit, of any jury returned to try a cause to which he was party.—Hawkins’ Pleas 
Con. 579-80; Co. Lit. 156. 

But by st. 33 Edw. 1, all peremptory challenges were taken away from the king, 
aad he was restricted to challenges for cause; settled, that the king did not show 
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his cause of challenge till the whole panel be gone through, and it appear that 
there will not be a full jury without the person challenged.—Jb. Harg. Note, 282, 
to Co. Lit. ; 4 Bl. 353; 1 Chit. C. L. 533-4; Joy, 143. 

And so was the law of Geo. till the penal code of 1833, which, for the first time, 
gave the State peremptory challenges.—Prin. Dig. 660. 

This provision is merely affirmative and cumulative, giving to the State half the 
number of peremptory challenges to which the accused 1s entitled. It is a palpa- 
ble non sequitur to say, that by such a provision, the State’s pre-existing right of 
challenging for cause is affected in any way, either as to its extent, or as to the 
manner in which it shall be exercised. 








By the Court—W arner, Judge. 


In this case a motion was made in arrest of judgment, and for a new 
trial. The counsel for the plaintiff in error moved to arrest the judgment 
on the following grounds: Because the indictment was for murder only, 
and not for manslaughter. Because the verdict contained no finding by 
the jury as to murder, but only as to manslaughter. Because the indict- 
ment was not found, and filed in court, within four years next after the 
commission of the offence charged in said bill of indictment. Because the 
jury found the defendant guilty of manslaughter upon a bill of indictment 
for murder, which was not found and filed in said court within four years 
next after the commission of the offence therein charged ; and because the 
record in the said case is in other particulars informal, insufficient and 
void, and the legal judgment of the court cannot be pronounced upon it. 
The first and second grounds taken in the motion to arrest the judgment, 
will be considered together. By the first section of the fourth division of 
the penal code, ( Prince’s Dig. 622,) homicide is declared to be, the kill- 
ing of a human being, of any age or sex, and is of three kinds—murder, 
manslaughter, and justifiable homicide. Manslaughter is the unlawful 
killing of a human creature, without malice, either express or implied, 
and without any mixture of deliberation whatever ; and is homicide, in- 
ferior in degree to that of murder. When the jury found the defendant 
guilty of manslaughter, it negatives the idea that he was guilty of murder, 
and in our judgment it was clearly competent for the jury to find the de- 
fendant guilty of the lesser offence of manslaughter, on an indictment for 
murder, without any count therein for manslaughter.—1st Russell on 
Crimes, 474; 1st Hale, 449; 2d Hale, 302; 1st Chitty’s Criminal Law, 
top page, 206. The third and fourth grounds taken in arrest of judgment, 
will also be considered together. By the thirty-fifth section of the four- 
teenth division of the penal code (Prince’s Dig. 662) it is declared, 
“ Indictments for murder may be found and prosecuted, at any time after 
the death of the person killed. In all other cases, except murder, where 
the punishment is death, or perpetual imprisonment, indictments shall be 
filed and found in the proper court, within seven years next after the com- 
mission of the offence, and at no time thereafter. In all other felonies, 
the indictments shall be found, and filed in the proper court, within four 
years next after the commission of the offence, and at no time there- 
after.” It is contended, inasmuch as the defendant was found guilty of 
voluntary manslaughter only, it is such an offence as would be barred by 
the statute in four years. The indictment was for murder, and we are 
inclined to the opinion, that the statute does not run against indictments 
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found for that offence, although on the traverse the defendant should be 
found guilty of manslaugnter only ; but it is not necessary for us to place 
our opinion in this case on that ground. By the record, it appears, the 
indictment was found at the October adjourned term of the Superior 
Court, in the month of November, 1844; and Lamar, the deceased, did 
not die until the 15th December, 1840, so that four years had not elapsed 
from the death of the party alleged to have been killed until the finding 
the bill of indictment inthe proper court. The homicide was not in fact 
consummated until the death of Lamar, and the defendant could not have 
been indicted therefor until that time. The record presents nothing 
which, in our opinion, would authorize an arrest of the judgment upon 
either of the grounds taken, and that the court below decided correctly, 
in overruling the same. 

The first ground taken for new trial is, that the court permitted the 
State to challenge and pass divers jurors when called, after the array had 
been put upon the prisoner, without compelling the State to show any 
cause for such challenges, or to exhaust any of its peremptory challenges 
under the penal code, until the whole panel had been gone through. In 
the case of the State vs. Sealy, decided during the present term of this 
court, we held, the decision of the court below, permitting the counsel for 
the State to pass jurors without peremptorily challenging them, as re- 
quired by the penal code, was erroneous, and do now so rule in this case. 

The second ground of error assigned is, that the court below erred, in 
deciding that the oath required by the act of 1843, testing the competen- 
cy of jurors, might be propounded to them, notwithstanding the offence 
for which the defendant was indicted was charged, and proved, to have 
been committed before the passage of that act. By the code of 1833, 
which was the law at the time of the commission of the offence charged 
in the indictment, the oath prescribed to jurors for the trial of all crimes 
punishable by death, or imprisonment and labor in the penitentiary, was 
in the words following: ‘‘ Have you formed and expressed any opinion 
in regard to the guilt or innocence of the prisoner at the bar?” By the 
act of 1843 this oath was altered, and the following oath prescribed : 
** Have you, from having seen the crime committed, or having heard any 
part of the evidence delivered on oath, formed and expressed any opinion 
in regard to the guilt or innocence of the prisoner at the bar?” It was 
contended at the bar, the act of 1843, when made to apply to the de- 
fendant for an offence committed prior to its passage, was an ex post facto 
law. To this it was replied, the act of 1843 did not aggravate the crime, 
nor the punishment thereof, but only affected the mode of the trial. In 
Colden vs. Bull, (3d Dallas Rep. 386,) Mr Justice Chase, in stating what 
he considered to be er post facto laws, prohibited by the constitution, 
says: ** Every law that alters the legal rules of evidence, and receives 
less, or different testimony than the law required at the time of the com- 
mission of the offence, in order to convict the offender; all these, and 
similar laws, are manifestly unjust and oppressive.”? By the law, as it 
existed at the time of the commission of the offence, the defendant was 
entitled to be tried by those who had neither formed nor expressed any 
opinion, with regard to his guilt or innocence, either from the information 
of others, or any other of the many circumstances which enable mankind 
to form their opinions with regard to the conduct of their fellow-citizens. 
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By the act of 1843, the right to select his triers was vas greatly circumscrib- 
ed. If the juror put upon him by the State had formed and expressed 
an opinion in favor of his guilt, yet, if he had not formed and expressed 
such opinion, from having seen the crime committed, or hearing the evi- 
dence delivered on oath, he would be a competent juror. The practical 
effect of compelling the defendant to select his jurors under the rule pre- 
scribed by the act of 1843, would be greatly to impair his chance for ac- 
quittal, and enhance the danger of his conviction. If the legal rules of 
evidence have not been altered, for the purpose of convicting him of the 
offence with which he stood charged, the legal rules of evidence most 
certainly have been altered, by which the competency of the jurors is to 
be ascertained, who are to try the defendant for the offence. By the act 
of 1843, his chances for escape are greatly diminished, and his conviction 
rendered much more certain. Although the act of 1843 may not be 
technically an ex post facto law, yet, when made to apply to the trial of 
the defendant for an offence committed before its enactment, gives to it 
a relrospective operation, which, in our judgment, ought not to be sanc- 
tioned in the administration of criminal law. The defendant, in our 
opinion, was entitled to have had his triers selected according to the 
rules of evidence, prescribed by the law, as it existed at the time the of- 
fence was committed. The next ground of error assigned for new trial 
is, that the ceurt below decided, that a juror who answered he had form- 
ed and expressed an opinion, in relation to the guilt or innocence of the 
prisoner at the bar, from report or hearsay, was a competent juror. The 
Constitution declares: ‘ In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an impartial jury.” Can 
he be said to be an impartial juror, who has both formed and expressed 
an opinion with regard to the guilt or innocence of the accused? But it 
may be replied, that opinion was formed and expressed from the report or 
hearsay of other persons. Is it not an opinion, however, both formed and 
expressed? And he knows but little of the human mind who does not 
know the difficulty which is to be encountered, in combatting and remov- 
ing such preconceived opinions. The fact that the opinion was formed 
and expressed from the report, or hearsay of others, does not in the least 
obviate the difficulty. How many men form and express their opinions, 
both as it regards religion, politics, and the moral conduct of their fellow- 
citizens, from the statements of their neighbors, in whom they have con- 
fidence? Indeed, there are many men who have more confidence in the 
expressed opinions of their intelligent neighbors, than they have in their 
own. We are, therefore, all of the opinion, a juror who states, on oath, 
he has formed and expressed an opinion, with regard to the guilt or inno- 
cence of the prisoner, from hearsay, is not an impartial juror, as contem- 
plated by the Constitution. 

The fourth ground assigned for error is, that the court charged the 
jury they might find the prisoner guilty of manslaughter, either voluntary 
or inv oluntary ; ; whereas, he should have charged the jury that they could 
not so find. We are of the opinion, the charge of the court, as given, 
was correct and proper, under the law. The defendant was indicted for 
the offence of murder; manslaughter is an inferior grade of homicide, for 
which the defendant might properly have been found guilty, as has been 
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already stated, in disposing of the motion in arrest of judgment in this 
case. 

The fifth ground of error assigned in the motion for new trial, is, that 
the court refused to permit certain questions to be propounded to John. 
Randle, a witness for the defendant. The counsel for the defendant, on 
the trial, introduced Randle as a witness in his behalf, and proposed to 
examine him as to the following facts: First, whether, when Lamar re- 
turned to his house, at about four o’clock in the evening of the day of the 
alleged shooting of him by the defendant, he (Lamar) was not armed? 
Second, whether, when Lamar returned from his house to the public 
square in Lumpkin, twenty or thirty minutes after having gone to his 
house, he was not armed with two pistols ? 

Third, whether, when Lamar was so at his house, he did not fire off 
and reload his two pistols, and put them in his pantaloons pockets, and 
start off again immediately to the public square aforesaid; and whether 
Lamar’s said house was not within two or three hundred yards of the 
public square in Lumpkin ? 

Fourth, whether, when Lamar returned to the public square in Lump- 
kin aforesaid, he did not have, loaded, upon his person, and in his pockets, 
a pistol, or pistols, of the same kind and description as that found at his 
side, on the ground where he fell, after being shot ? 

This evidence was rejected by the court, on the ground, it did not ap- 
pear the defendant had received any notice of the facts proposed to be 
proved by the witness. We are all clearly of the opinion, the court be- 
low committed error in rejecting this testimony. The facts proposed to 
be proved were immediately connected with the transaction ; indeed, 
constituted a part thereof. As this case must undergo another investiga- 
tion, perhaps it would not be proper for us specially to point out the 
importance of this testimony to the defendant. [t is sufficient for us to 
declare that, in our judgment, the evidence was competent, and ought to 
have been received ; leaving it tothe jury to have given it such consider- 
ation as they might have thought it entitled to, as a part of the transac- 
tion which they were empaneled to investigate. Nor do we consider 
that the fact of notice to the defendant, had anything to do with the com- 
petency or incompetency of the testimony offered. The evidence is 
offered to prove distinct facts, which occurred at or about the time the 
fatal rencounter took place. If the defendant had attempted to prove a 
threat, on the part of the deceased, to do him some bodily injury, uncon- 
nected with any overt act, then, perhaps, it would have been necessary 
to have shown the defendant had a knowledge of such threat: but nothing 
of that kind was attempted to be proved by the witness. 

The judgment of the court below must therefore be reversed, and a 
new trial granted, on the following grounds: First, because the court 
erred in permitting the State to challenge certain jurors in the record 
mentioned, without showing any cause, until after the whole panel kad 
been gone through; it being the opinion of this court, the State is only 
entitled to such challenges as are allowed by the penal code. Second, 
because the court committed error, in permitting the questions, testing 
the competency of jurors, provided by the act of 1843, to be propounded 
to them, the offence having been committed before that time. Third, 
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because the court below committed error in deciding a juror was compe- 
tent, who answered, he had formed and expressed an opinion, in relation 
to the guilt or innocence of the defendant, from hearsay or report. And, 
fourth, because the court erred in refusing to allow the questions pro- 
pounded to John 8. Randle, mentioned in the record, to be answered by 
the witness for defendant. 





No. 32.—Wuii1AM Tayror, plaintiff in error, vs. WILLIAM 
Tucker, defendant in error. 


Books of accounts, about to be tendered in evidence, must be first proved to be the 
original books of entry, by the oath of the party introducing them, and then be sub- 
mitted to the inspection of the court; and, if found free from all fraudulent{appear- 
ances or circumstances—such as material and gross alterations, false additions, &c., 
and contain the first entries or charges, by the party, made at or near the time of 
the transaction to be proved—they are competent. If the contrary is discoverable 
from the books themselves, or comes out upon the examination of the party, they 
ought to be rejected. The credibility, both of the books and of the party, is to be 
weighed by the jury, and depends upon various circumstances, of which they are 
the judges. 

Separate sheets of paper, containing the original entries of an account for lumber, 
though such sheets are attached to the declaration as the bill of particulars, are 
admissible in evidence, upon the footing of original books of accounts, and under 
the same rules and restrictions as are prescribed by the courts in the case of mer- 
chants’ or shopkeepers’ books. 

It is not material, whether the original entries of an account be made in a book or 
upon a separate sheet of paper; it is only material that it be an account of the deal- 
ing between the parties, and be primary and original. 

When the plaintiff’s only evidence is his original books or entries of his account, 
it becomes indispensable to prove al/iunde by one or more persons who had dealt 
with him, that he was in the habit of keeping correct accounts. 


This was an action brought by the defendant in error against the plain- 
tiff in error, predicated upon an open account for lumber, and was tried 
before Judge Warren, in the Superior Court of the county of Randolph, 
at April Term, 1846. 

For the facts and circumstances of the case, and the matters of error 
alleged, see the decision of the Supreme Court. 


Wm. Tay or, for plaintiff in error, 


Contended that the plaintiff below could not support his books of original 
entries by his own oath alone; and in support of this position, cited Boyd vs. Lads- 
den, 4 McCord, 76; Slade vs. Teasdale, 2 Bay. 172; 2 Bay. 162; 3 Phil. on Ev. 
686. The common law did authorize merchants’ and tradesmen’s books to be made 
evidence, under certain restrictions. But the common law was changed by the 
statute of 7 James 1, ch. 12, which required such suits to be brought within a 
year.—3 Black. Com. chap. 23, top page, 291; 1 Phil. Ev. 266. 

2d. To be made evidence, the tradesman should show by his own oath, that the 
books tendered are his books of original entries ; that they contain regularly the deal- 
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ings between the parties ; that he had noclerk; that the articles charged were deliv- 
ered ; and that he keeps fair and honest books, by those who have traded with him. 
—Vosburgh vs. Thayer, 12 Johns. Rep. 461; Linnell vs. Sutherland, 11 Wendell, 
568; 4 Sohn. 483; 5 ab. 306. 

3d. Where goods are sold and delivered by a clerk, the clerk himself must be 
introduced.—1 Phil. Ev. 263-4. 

The books must show items sold and delivered by the tradesman, and those sold 
and delivered by the clerk, and the distinction must be made by evidence. — 
Kaugihley vs. Brower, 16 Sergt. & Rawle, 133-4; Wright vs. Sharp, 1 Brown, 
344; Smith vs. Lane, 12 Sergt. & Rawle, 80. 

Goods delivered to a third person, even the servant of the purchaser, wets be 
proved by the books.—Kerr vs. Love, 1 Wash. R.172; Deas vs. Darby, 1 Nott 
§ McC. 436. When goods are sold upon a written order, the order it oie must 
be produced.—Simith vs. Lane, 12 Sergt. & Rawle, 80. 

Books, to be evidence, must show that the entries were made at the time of 
delivery of the goods; otherwise the books must be rejected.—1 Rawile’s R. 441; 

3 Phil. Ev. 696. 

It must appear that the party keeps regular books, and not upon scraps of 
paper.— Lynch vs. Hugo, 1 Bay. 23; Pierce vs. Smith, 4 Mass. R. 455. 


Davip Krppoo, for the defendant in error. 


For the general law relati to the admissibility of shop-books in evidence, cited 
Greenleaf on Evidence, vol. » PP , §42- 148, and notes. — 

Goods delivered by serv a during the day, and the entries made by the master 
at night, or on the following morning, from me morandums made by the servant: 
the entries considered original entries, and admissible in evidence—1 Greenleaf 
Ev. 142, in notes; Ingraham vs. Bockious,9 S. & R. 285. 

Irregular memorandum books received as books of original entries —Cogswell 
vs Dolliver, 2 2 Mass. R. 217. 

Entries transcribed from slate into book, considered original entries.—13 Mass. 
R. 427; Fazon vs. Hollis. It is no objection to book that it is kept in Jedger 
form.—Ib. For the distinction between competency and credib ility of book.—2 
Mass. R. 217. The oath of the party is competent and admissible, to prove that 
his books are books ot original entry. 


By the Court—Niszer, Judge. 


This was an action of assumpsit, brought by the defendant in error 
against the plaintiff, to recover a bill of lumber. A bill of particulars 
was appended to plaintifi’s writ, which was admitted in evidence as his 
original entries, being first proven to be such by the oath of plaintiff, and 
proof being had also that the plaintiff was in the habit of keeping correct 
accounts. The lumber was delivered, it seems, in part by a person who 
swore that he kept memoranda of his sales, and reported them to the 
plaintiff; the plaintiff swearing that a part of the entries made in his 
account were made from the memoranda of his sawyer, as he reported 
to him; the sawyer further proving that he did not act as clerk tor the 
plaintiff, but only as his employee, to saw and deliver lumber. 

The points of error taken, grew out of the admission of the plaintiff 
to prove his own account, and the admission of the account itself as a book 
of original entries ; and also out of the charge of the court in relation to 
the account. 

The first error assigned is, that the plaintiff in the court below was 
permetitd to prove, by his own oath,that the account sued upon was his 
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original entries, and that he had no other book of original entries. In 
disposing of this assignment, it is proper to premise, that the record dis- 
closes that plaintiff kept no clerk, and that the account proven, was the 
identical paper upon which the plaintiff made his original entries ; and 
that he made no other entries but these. The account contained various 
items of lumber, of different kinds, entered at different times, with the 
price of each item footed, and 25 per cent. upon the whole sum added— 
which addition of 25 per cent. made what is called, in the argument, the 
credit price of the lumber. 

In many States of our Union, the admission of the parties’ own books 
and his own entries, has been authorized and regulated by statute, as in 
Vermont, Connecticut, Maryland, Virginia, North and South Carolina, 
and some others. In almost all the rest, as in our own State, they have 
been admitted without statute authority, under the common law. This 
rule of evidence has been usually held a departure from the common 
law. Isee not why it should be so held. Mr. Greenleaf says, in speak- 
ing of this kind of evidence: “ In general, its admission will be found in 
harmony with the rules of the common law, the entry being admitted 
only when it was evidently contemporaneous with the fact, and part of 
the res geste.” —G'reenleaf’s Ev. sec. 118. 

The testimony is admitted ex necessitate rei, and being the act of the 
party, should be received with great caution. The caution with which 
it has been admitted, is manifest in those limitations and restrictions 
which the courts have thrown around the rule. It is so carefully guard- 
ed that it can do no harm, and is fruitful of good, particularly to that 
class of small dealers whose business will not permit them to keep a 
clerk. The rule was at first limited to merchants and shopmen, but now 
embraces all persons having continuous dealings with another, and who 
have no other way of proving their accounts. In South Carolina, how- 
ever, the books of shopkeepers, mechanics and tradesmen, are only ad- 
mitted.—2 Bay, 173; 2 McCord, 328 ; 4 McCord, 76. 

The objections to books of original entries, are to their competency 
and their credibility. They are first to be submitted to the inspection of 
the court, and if found free from all fraudulent appearances or circum- 
stances, such as material and gross alterations, false additions, &c., and 
appear to contain the first entries or charges by the party, made at or 
near the time of the transaction to be proved, they are competent. If 
the contrary is discoverable from the books themselves, or comes out 
upon the examination of the party, they ought to he rejected. The 
credibility, both of the books and of the party, is to be weighed by the 
jury, and depends upon various circumstances, of which they are the 
judges.—2 Mass. 221; 13 Mass. 427; 2 Conn. R. 6333.5 Conn. KR. 
443; 12 Johns. 461; Greenleaf’s Ev. sec. 118-19; Cowen § Hill's 
Notes to 1 Phil. Ev. 266. 

From the Roman law we have borrowed the “ juramentum suppletivum :” 
the suppletory oath of the party. By the Roman law, the books, regularly 
and fairly kept, in the usual manner, were deemed prima facie evidence of 
the justice of the claim, and the oath of the party was then admitted to 
make up the “ plena probatio.” So with us, when the books are found 
by the court to be regular and fair, by inspection, they lay the foundation 
for the suppletory oath. It is usual and necessary also, to require proof 
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ings between the parties ; that he had noclerk; that the articles charged were deliv- 
ered ; and that he keeps fair and honest books, by those who have traded with him, 
—Vosburgh vs. Thayer, 12 Johns. Rep. 461; Linnell vs. Sutherland, 11 Wendell, 
568; 4 John. 483; 5 ib. 306. 

3d. Where goods are sold and delivered by a clerk, the clerk himself must be 
introduced.—1 Phil. Ev. 263-4. 

The books must show items sold and delivered by the tradesman, and those sold 
and delivered by the clerk, and the distinction must be made by evidence.— 
Kaughiley vs. Brower, 16 Sergt. & Rawle, 133-4; Wright vs. Sharp, 1 Brown, 
344; Smith vs. Lane, 12 Sergt. § Rawle, 80. 

Goods delivered to a third person, even the servant of the purchaser, cannot be 
proved by the books.—Aerr vs. Love, 1 Wash. R.172; Deas vs. Darby, 1 Nott 
&§ McC. 436. When goods are sold upon a written order, the order itself must 
be produced.—Smith vs. Lane, 12 Sergt. § Rawle, 80. 

Books, to be evidence, must show that the entries were made at the time of 
delivery of the goods; otherwise the books must be rejected.—1 Rawle’s R. 441; 
3 Phil. Ev. 696. 

It must appear that the party keeps regular books, and not upon scraps of 
paper.—Lynch vs. Hugo, 1 Bay. 23; Pierce vs. Smith, 4 Mass. R. 455. 


Davipv Krnpoo, for the defendant in error. 


For the general law relative to the admissibility of shop-books in evidence, cited 
Greenleaf on Evidence, vol. 1, pp. 142-148, and notes. 

Goods delivered by servant during the day, and the entries made by the master 
at night, or on the following morning, from memorandums made by the servant: 
the entries considered original entries, and admissible in evidence.—1 Greenleaf 

Hv. 142, in notes; Ingraham vs. Bockious,9 S. & R. 285. 

Irregular memorandum books received as books of original entries.— Cogswell 
vs Dolliver, 2 Mass. R. 217. 

Entries transcribed from slate into book, considered original entries—13 Dass. 
R. 427; Faxon vs. Hollis. It is no objection to book that it is kept in ledger 
form.—Ib. For the distinction between competency and credibility of book.—2 
Mass. R. 217. The oath of the party is competent and admissible, to prove that 
his books are books of original entry. 


By the Court—Niszer, Judge. 


This was an action of assumpsit, brought by the defendant in error 
against the plaintiff, to recover a bill of lumber. A bill of particulars 
was appended to plaintifi’s writ, which was admitted in evidence as his 
original entries, being first proven to be such by the oath of plaintiff, and 
proof being had also that the plaintiff was in the habit of keeping correct 
accounts. The lumber was delivered, it seems, in part by a person who 
swore that he kept memoranda of his sales, and reported them to the 
plaintiff ; the plaintiff swearing that a part of the entries made in his 
account were made from the memoranda of his sawyer, as he reported 
to him; the sawyer further proving that he did not act as clerk for the 
plaintiff, but only as his employee, to saw and deliver lumber. 

The points of error taken, grew out of the admission of the plaintiff 
to prove his own account, and the admission of the account itself as a book 
of original entries ; and also out of the charge of the court in relation to 
the account. 

The first error assigned is, that the plaintiff in the court below was 
permetitd to prove, by his own oath,that the account sued upon was his 
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original entries, and that he had no other book of original entries. In 
disposing of this assignment, it is proper to premise, that the record dis- 
closes that plaintiff kept no clerk, and that the account proven, was the 
identical paper upon which the plaintiff made his original entries ; and 
that he made no other entries but these. The account contained various 
items of lumber, of different kinds, entered at different times, with the 
price of each item footed, and 25 per cent. upon the whole sum added— 
which addition of 25 per cent. made what is called, in the argument, the 
credit price of the lumber. 

In many States of our Union, the admission of the parties’? own books 
and his own entries, has been authorized and regulated by statute, as in 
Vermont, Connecticut, Maryland, Virginia, North and South Carolina, 
and some others. In almost all the rest, as in our own State, they have 
been admitted without statute authority, under the common law. This 
rule of evidence has been usually held a departure from the common 
law. Isee not why it should be so held. Mr. Greenleaf says, in speak- 
ing of this kind of evidence: “ In general, its admission will be found in 
harmony with the rules of the common law, the entry being admitted 
only when it was evidently contemporaneous with the fact, and part of 
the res geste.” —G'reenleaf’s Ev. sec. 118. 

The testimony is admitted ex necessitate rei, and being the act of the 
party, should be received with great caution. The caution with which 
it has been admitted, is manifest in those limitations and restrictions 
which the courts have thrown around the rule. It is so carefully guard- 
ed that it can do no harm, and is fruitful of good, particularly to that 
class of small dealers whose business will not permit them to keep a 
clerk. The rule was at first limited to merchants and shopmen, but now 
embraces all persons having continuous dealings with another, and who 
have no other way of proving their accounts. In South Carolina, how- 
ever, the books of shopkeepers, mechanics and tradesmen, are only ad- 
mitted.—2 Bay, 173; 2 McCord, 328 ; 4 McCord, 76. 

The objections to books of original entries, are to their competency 
and their credibility. They are first to be submitted to the inspection of 
the court, and if found free from all fraudulent appearances or circum- 
stances, such as material and gross alterations, false additions, &c., and 
appear to contain the first entries or charges by the party, made at or 
near the time of the transaction to be proved, they are competent. If 
the contrary is discoverable from the books themselves, or comes out 
upon the examination of the party, they ought to he rejected. The 
credibility, both of the books and of the party, is to be weighed by the 
jury, and depends upon various circumstances, of which they are the 
judges.—2 Mass. 221; 13 Mass. 427; 2 Conn. R. 6333.5 Conn. KR. 
443; 12 Johns. 461; Greenleaf’s Ev. sec. 118-19; Cowen § Hill’s 
Notes to 1 Phil. Ev. 266. 

From the Roman law we have borrowed the “ juramentum suppletivum :” 
the suppletory oath of the party. By the Roman law, the books, regularly 
and fairly kept, in the usual manner, were deemed prima facie evidence of 
the justice of the claim, and the oath of the party was then admitted to 
make up the “ plena probatio.” So with us, when the books are found 
by the court to be regular and fair, by inspection, they lay the foundation 
for the suppletory oath. It is usual and necessary also, to require proof 
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from persons who have had dealings with the party, ‘that he is in the 
habit of keeping correct accounts. And in some countries, as in Scotland, 
it is necessary to lay the foundation of all this testimony, by showing, by 
aliunde testimony, a course of dealing between the parties. Then the 
limitations of the rule are, that the books must appear to be the origina! 
entries of the party, made at, or nearly at the time, when the transaction 
to be proven occurred ; so near as to be part of the res geste. The time 
at which the entries must be made, appears to depend very much upon 
the circumstances of each case. They must be free from all cireum- 
stances and appearances which indicate a fraudulent intent. They must 
be supported by the suppletory oath of the party, and by proof 
aliunde, that he is in the habit of keeping correct accounts.— See Green- 
leaf’s Ev. sec. 118-19, and notes. 

Do the facts in this case bring it within the rule? We think they do. 
There are no appearances on the face of the account, which make it in- 
competent. It is in the hand-writing of the party, and is a fair statement, 
in the usual manner of an account, with date, quantity, and price. The 
entries are proven to have been made at, or nearly at, the time that the 
lumber was delivered. The party kept no clerk, and these were the 
only entries made of the sale and delivery of the lumber. It was also 
proven that the plaintiff kept correct accounts. 

It is objected, however, there was no book in this case of original 
entries proven, but only the plaintiff’s bill of particulars. It is true, 
there was no book proven; but it was proven that the identical paper 
containing the account, and attached to the writ as a bill of particulars, 
was the original paper and entries thereon of the party ; he kept no 
other. It is not material whether the entries be made in a book or on a 
separate sheet. It is only material that they be an account of the deal- 
ing between the parties, and be primary and original. 

‘It is also objected, that a part of the entries were made, as proven by 
the plaintiff, from memoranda furnished him by the sawyer who deliy ered 
the lumber. The sawyer was the agent of the plaintiff for delivering it, 
and no more. He kept no books , but reported to the plaintiff the transac- 
tions as they occurred ; and from these reports, according to the testi- 
mony, he made his entries. This fact constitutes no departure from the 
rule. The delivery of the lumber by the plaintiff’s agent, his memoranda 
reported to him, and the plaintiff ’s entries, made at once from these memo- 
randa, all make up the res geste. Entries transcribed from a slate have 
been admitted as original entries. —13 Mass. Rep. 428. The reason given 
is, that entries on a slate are mere memoranda, not designed to be per- 
manent. 

The 4th assignment of error is to the effect, that the account of original 
entries was improperly admitted, because it was not sufficiently proven 
that the plaintiff kept correct books. The evidence was, that the wit- 
nesses had dealings with the plaintiff; that they had settled with him 
upon presentation of their accounts ; and that they found those accounts 
correct. The exception is, that no book of accounts was proven to have 
been correctly kept by the plaintiff. If, as we have attempted to show, it 
is immaterial whether the original entries were kept in a book or ona 
separate sheet, then ic is not necessary to prove that the plaintiff kept cor- 
rect accounts in a book. The object of this testimony is to fortify the evi- 
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dence of the plaintiff’s original entries, by showing a habit of fair dealing, 
in like transactions, with others, on his part. In our judgment, there was 
no error in the decision of the court below on this point. 

Again: it is charged as error that the court instructed the jury that, if 
the lumber was delivered to the order of the defe ndant, and the bills were 
in writing, and they were afterwards countermanded, they were at liberty 
to make their own inference, as to whether they were countermanded in 
writing or verbally. 

All the evidence relative to the countermanding the bills, found in the 
record, is the following, to wit: ‘¢ The lumber was ordered by bills, which 
bills themselves were frequently countermanded, when it was found that 
the lumber did not suit.””. Whether countermanded in writing, or verbally, 
does not appear from the record. It was certainly the duty of the court to 
submit this testimony to the jury, and they were properly instructed to 
infer from it whether the bills were countermanded in writing or verbally. 
It is the duty of the jury to weigh the testimony, and apply it to the case, 
equitably and reasonably. It certainly is no part of the duty of the court 
to instruct the jury what construction they are to put upon the facts sub- 
mitted to their consideration. This would be to usurp the rights of the 
jury. We cannot see how the defendant could be aggrieved by “this charge 
of the court, as it seems to us to be rather in his favor than otherwise. 
There was no error in it. 

The last assignment of error is founded on a refusal of the court to in- 
struct the jury, as desired by the defendant, that the plaintiff could not re- 
cover more than the price of the lumber, as charged in the bill of particu- 
lars, and on the instruction of the court in fact given, to wit : “ That if they 
believed the lumber was charged at the cash price, and the amount was 
presented with the expectation of its being paid when presented, and it 
was not paid, that they could find at the credit price, by adding it to the 
bill of particulars.”” We find no evidence in the record about the cash and 
credit price of the lumber, except what appears on the plaintiff’s account 
itself: that, as it stands, is evidence ; and it exhibits the price of each item, 
which we are left to infer is the cash price, referred to by the court. Also, 
it exhibits one-fourth of the aggregate sum added in one item, and this 
aggregate sum, with the one-fourth | added, we infer is the credit price, 
spoken of by the court. Thus in the dark upon this point, we can*‘only 
suppose that the court, in declining to charge as requested, and in charg- 
ing as it did, intended to leave the jury free to consider of the account as 
it stood before them, and to find either the larger or less sum, as they 
might believe right. That is, to find the aggregate amount of the bill of 
particulars, either with or without the one-fourth added. Upon this view 
of the matter, we think the court did not err, and confirm the judgment 
below, upon all the points taken in the bill of exceptions. 
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No. 33.—Hinuiarp J. Reep, for the use of OsweLt Hottey, 
plaintiff in error, vs. Tuomas H. Murpny, defendant in error. 


A note, to be negotiable by endorsement, so as to give a right of action to the endorsee, 
in his own name, must contain negotiable words, giving it a transferrable quality. 
It must be payable to the payee, and to his order, or assigns, or to bearer, in pur- 
suance of the statute of Anne. 


A note, without such negotiable words, is a valid instrument, as between the original 
parties, and is entitled to the allowance of the three days of grace, and may be de- 
clared on, as a promissory note within the statute. But it cannot be transferred or 
negotiated, so as to enable the assignee to sue upon it in his own name. 


This was an action of assumpsit, tried on appeal before Judge Warren, 
in the Superior Court of the county of Sumpter, at May Term, 1846. It 
was predicated upon a note, made by the defendant, payable to James C. 
and Jephtha B. Pickett, for $480 00, due the 25th day of December, 
1843, and endorsed by Jephtha B. Pickett to James C. Pickett, and by him 
to Hilliard J. Reed, the plaintiff in error. Upon the trial, the said note 
being tendered in evidence, the counsel for the defendant in error objected, 
and moved to dismiss the action, on the ground that the note aforesaid, 
having no negotiable words, was not by law transferable in such a manner 
as to vest a right of action in the plaintiff, who was the endorsee, in his 
own name, and insisted that the action should have been brought in the 
name of the original payees, for the use of the equitable owner. Where- 
upon, after argument, the court below sustained the motion, and rendered 
judgment of nonsuit. To which the counsel for the plaintiff in error ex- 
cepted, and assigned for error that the court below erred in deciding that 
a promissory note was not, according to the laws of Georgia, negotiable 
by endorsement, so as to vest in the endorsee a right of action in his own 
name, even without words of negotiability. —- 


Henry K. McCay, for the plaintiff in error. 
Geo. M. Dun ey, for the defendant in error. 
By the Court—W arner, Judge. 


The only question involved in this case is, whether a promissory note, 
without any negotiable words in the body of it, can be transferred by en- 
dorsement, so as to authorize the endorsee to maintain an action thereon, 
ir his own name. The note set out in the record, has no negotiable words 
upon its face. It is contended, however, that by the 25th section of the 
judiciary act of 1799, this note is made negotiable.—Drin. Dig. 426. 
The negotiability of instruments was discussed, and decided by this 
court, in the case of Broughton vs. Badgett, in which the construction 
proper to be given to the judiciary act of 1799 wasconsidered. In that 
case, the question arose as to the negotiability of a bill of sale fora slave, 
transferred by endorsement. We will, however, consider the statute as 
applicable to promissory notes, and express our opinion thereon. By the 
statute of Anne, promissory notes, made payable to order, or bearer, were 
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made negotiable ; and by the act of 1784, (Prin. Dig. 570,) the statute 
of Anne was adopted as the law of this State. In order to make a pro- 
missory note negotiable, within the statute of Anne, it must have nego- 
tiable words on its face. It must be payable to the payee, and to his 
order, or assigns, or to bearer, to give it a transferable quality. Without 
such words, it is a valid instrument as between the parties, and is entitled 
to the allowance of the three days of grace, and may be declared on asa 
promissory note within the statute. But if it wants negotiable words, it 
cannot be transferred or negotiated, so as to enable the assiznee to sue 
upon itin his own name.—3d Kent’s Com. on American Law, 77; 
Chitty on Bills, 65; Hill vs. Lewis, 1st Salk. Rep. 132; Burchell vs. 
Slocock, 2d Lord Raymond, 1545; Smith vs. Kendall, 6 Term Rep. 
123; Downing vs. Backentoes, 3d Caines’ Rep. 137. 

Let us now advert to the legislation of Georgia on the subject of the 
negotiability of promissory notes. By the 26th section of the judiciary 
act of 1797 it was enacted, ‘ that all bonds and other specialties, and all 
promissory notes and other liquidated demands, bearing date since the 9th 
day of June, 1791, whether for money or specific articles, shall be of 
equal dignity, and be negotiable thereafter by endorsement, and may be 
sued by the endorser, or assignee, in his, her, or their name, any law to the 
contrary notwithstanding : Provided, that nothing herein contained shall 
prevent the party giving any bond, note, or other writing, from restrain- 
ing the negotiability thereof, by expressing in the body thereof such in- 
tention.”—Marbury and Crawford’s Dig. 277. This statute altered the 
statute of Anne, in two respects. First, it made promissory notes for 
specific articles negotiable. Secondly, it made all promissory notes nego- 
tiable, although no negotiable words in the body of them; and authorized 
the endorsee or assignee to bring suit thereon in his own name against the 
maker. If this act of 1797 was now of force, there could be no doubt as 
to the right of the plaintiff, to maintain his suit as endorsee, against the 
defendant. But this statute of 1797 is not now of force in this State ; it 
was repealed by an act of the Legislature, passed 16th February, 1799, 
entitled ‘an act to revise, and amend the judiciary system of this 
state.”’— Marbury and Crawford’s Dig. 308, for the repealing clause. 
The act of 1799 has placed promissory notes upon a different footing, in 
regard to their negotiability. That act declares, * that all bonds and 
other specialties, and promissory notes, and other liquidated demands, 
bearing date since the 9th day of June, 1791, whether for money or other 
thing, shall be of equal dignity, and be negotiable by endorsement, in 
such manner, and under such restrictions, as are prescribed in the case of 
promissory noles: Provided, that nothing herein contained, shall prevent 
the party giving any bond, or other writing, from restraining the nego- 
tiability thereof, by expressing in the body thereof such intention.” We 
will now point out the difference between the statute of 1797, and the 
statute of 1799. By the statute of 1797, it is declared, all promissory 
notes, &c., whether for money or “ specific ariicles,”” shall be of equal 
dignity, &c. In the statute of 1799, the words “ specific articles” are 
omitted, and the words “ other thing” substituted intheir place. By the 
statute of 1797 it is declared, “that all promissory notes, &c.,skall be of 
equal dignity, and be negotiable by endorsement, and may be sued by the 
endorsee or assignee, in his, her, or their name, any law to the contrary not- 
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withstanding.” Ln the act of 1799, the words ‘ and may be sued by the 
endorsee, or assignee, in his, her, or their name, any law to the contrary not- 
withstanding,” are omitted, and the words ‘ in such manner, and under 
such restrictions, as are prescribed in the case of promissory notes,”’ sub- 
stituted in their place. Now, if the Legislature intended to place pro- 
missory notes, not having negotiable words in the body of them, on the 
same footing in regard to negotiability by endorsement, as notes payable 
to order or bearer, so as to authorize the endorsee to sue thereon in his 
own name, Why were the very words in the statute of 1797, placing them 
on such footing, and giving the endorsee such authority, stricken out, 
when that statute was amended by the act of 1799 ; and the words “ in 
such manner, and under such restrictions, as are prescribed in the case of 
promissory notes,” inserted ? The answer is obvious, and the intention of 
the Legislature, we think, clearly manifested. The act of 1797 being 
repealed by the act of 1799, the statute of Anne prescribes the man- 
ner, and restrictious for the negotiability of promissory notes in this State ; 
and that statute, as has been shown, authorizes such endorsees of promis- 
sory notes only as have negotiable words in the body of them, to main- 
tain suits against the makers thereof in their own names. It was con- 
tended on the argument, by the counsel! for plaintiff in error, that, as the 
defendant had not restrained the negotiability of the note, by expressing 
such intention in the body thereof, it must be considered as negotiable, 
within the proviso to the act of 1799. With equal propriety may it be 
said, the defendant did not intend the note should be negotiated by the 
payee, so as to authorize suit against him in the name of the endorsee, by 
the omission of the very words necessary for that purpose. The defendant 
promised to pay the payee of the note the amount specified therein; he 
did not promise to pay to the payee, or his order, or to the bearer of the 
note. We are therefore of the opinion there is no error in the record, 
and that the judgment of the court below must be affirmed. 





No. 34.—James S. Couturier, administrator, de bonis non, of Ar- 
CHIBALD Mitts, deceased, plaintiff in error, vs. Augustus H. 


Lanier, defendant in error. 


Where an instrument is drawn, and executed, which professes and is intended to 
carry into execution, an agreement, whether in writing or by parol, previously en- 
tered into, but which, by mistake of the draftsman, either as to fact or law, does 
not fulfill, or which violates the manifest intention of the parties to;the agreement, 
equity will correct the mistake, so as to produce a conformity of the instrument to 
the agreement. 


For the facts and grounds of error in this case, see the opinion of the 
Supreme Court. 
JosepH Sturces, for the plaintiff in error. 


Georce M. Dun ey, for the defendant in error, cited the following 
authorities : . 
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| ‘Story’s: Ey. Juris. sec. 110, 114, 115; 1 Peters’ Rep. 13, et wai 
Gillespie vs. Moon, 2 Johns. Ch. Rep. 596, 602; 6 Ves. 332 , Marg. p- 
4 Johns. Ch. Rep. 147; 4 Story’s Eq. Juris. sec. 152, 161, and the cases 
there cited. 


By the Court—Lumpxin , Judge. 


This was a bill filed in Early Superior Court, in which Lanier was the 
complainant, and the plaintiff in error the defendant. It charged that on 
the Ist of January, 1841, one Archibald Mills, then in life, since deceased, 
was indebted to him, Lanier, on promissory notes, then in existence and 
unpaid, the su.n of $4,594 23 principal, besides interest on the said notes, 

(a copy marked exhibit A is annexed to the bill. ) That the said Archi- 
bald Mills, then in life, in consideration of his said indebtedness, and for 
the purpose of securing to Lanier the payment of the said notes, and for 
no other object or inducement, conveyed to Lanier, by deed of mortgage, 
sundry lots of land and nine negroes, besides various articles of personal 
property, all particularly described in the instrument. That he, Lanier, 
was unskilled in the law, unused and unaccustomed, as wellas Archibald 
Mills, to draft instruments, requiring technical exactness, or legal preci- 
sion. That Mills was the writer of the conveyance, and that, owing tothe 
inexpertness and want of experience of both of them in matters of this 
sort, the mortgage was erroneously drawn, and insufficient in law, to 
answer and carry out the true object and purpose for which it was exe- 
cuted. hat the intent was to secure the payment of the promissory notes, 
when the instrument, by mistake, set forth that the same was to secure 
the payment of a bond or obligation, held by Lanier against Mills, in the 
pena! sum of $10,000, bearing even date with the mortgage, and condition 
ed for the payment of five thousand dollars, on the Ist January thereafter : 
when, in truth and in fact, Lanier never eld any such bond against Mills 
at any time, but did hold, and was then possessed of, the aforesaid prom- 
issory notes. A copy of the mortgage (marked exhibit B) is attached 
to the bill. It further charges that Archibald Mills afterwards departed 
this life; that one Stephen Mills administered on his estate, in Early 
county; that he, Stephen Mills, removed beyond the limits of the State, 
and that James G. Collier, the plaintiff in error, was appointed adminis- 
trator, de bonis non; that twelve months had expired before the filing of 
the bill, and that the administrator had due notice of the demand, and 
that the plaintiff in error had expressed himself willing to allow the claim 
against the estate of his intestate, provided the mistake in said instru- 
ment, if any there was, could be rectified, he having received all the as- 
sets of the estate from the first administrator. 

The bill in conclusion prays that the mistake in the mortgage, as there- 
in set forth, may be rectified and reformed in accordance with the inten- 
tion of the parties to the agreement, and that Collier may be decreed as 
administrator as aforesaid, to pay over the proceeds arising from the sale 
of the property embraced in the mortgage, or so much thereof as may be 
necessary to satisfy the said promissory “notes. 

At the appearance term of the bill, the plaintiff in error demurred 
thereto on various grounds, all of which were annulled by Judge Warren, 
at the April Term, 1846, of Early Superior Court. And the only assign- 
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ment of error is, that the demurrer ought to have been sustained on the 
first ground ; that the bill contained no charge whereupon a court of 
equity could make a decree, as said bill charged, that, from ignorance of 
the law, the mortgage deed set forth in the bill was erroneously 
drawn, which, it is alleged by the rules of equity, is not such a mistake 
as could be corrected, altered or changed. 

In the case of Job Log ogers, plaintiff in error, vs. Robert Atkinson and 
others, (ante p. 12,) decided by this court at its session in Cassfille, March, 
1846, the doctrine, as to the power of a Court of Chancery to reform a 
written contract, was elaborately discussed ; and we then announced our 
readiness to go to the extent of the principles laid down by the Supreme 
Court of the United States, in the case of Hunt vs. Rousmanicre’s admin- 
istrator.--1 Peters’ Rep. 1-19. 

Mr. Justice Washington, who delivered the opinion of the court, 
said: ‘¢ There are certain principles of equity which, as general princi- 
ples, we hold to be incontrovertible. The first is, that where an instru- 
ment is drawn and executed, which professes, and is intended, to carry 
into execution an agreement, whether in writing or by parol, previously 
entered into ; but which, by mistake of the draftsman, either as to fact 
or law, does not fulfill, or which violates, the manifest intention of the 
parties to the agreement, equity will correct the mistake, so as to pro- 
duce a conformity of the instrument to the agreement. The reason is 
obvious. The execution of agreements, fairly and legally entered into, 
is one of the peculiar ;,branches of equity jurisdiction; and if the in- 
strument, which is intended to execute the agreement, be from any cause 
insufficient for that purpose, the agreement remains as much unexecuted 
as if one of the parties had refused altogether to comply with his agree- 
ment; and a court of equity will, in the exercise of its acknowledged 
jurisdiction, afford relief in the one case as well as in the other, by com- 
pelling the delinquent party fully to perform his agreement according to 
the terms of it, and the manifest intention of the parties.” 

We are of the opinion that the case before us is fully embraced in this 
decision. Mills, in his lifetime, is largely indebted to Lanier, by promis- 
sory notes amounting to near five thousand dollars, exclusive of interest. 
It is agreed between them, that the debt shall be secured by mortgage, 
Mills, the debtor, undertaking to draw the instrument ; neither of them 
being skilled in the business, ‘and through ignorance in not knowing the 
proper mode of carrying out their agreement, instead of inserting the 
notes in the deed, a bond is instituted covering the amount of the notes ; 
which bond in reality had no existence, but was only another way of 
setting forth the notes. And now the bill is filed to rectify this error ; 
the defendant himself not even denying the facts, but professing his wil- 
lingness to have the mistake corrected, provided it can be legally done. 

We think the case clear, and that the judgment of the court below 
must be affirmed with costs. 
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No. 35.—Jonas Rack ey, plaintiff in error, vs. WiLeEy PEaRcE, 
defendant in error. 


The plaintiff had two notes of the defendant, the one infected with usury and the 
other not. The defendant paid $1,800, out of which the usurious note was extin- 
guished, and the balance applied to the note not thus tainted with usury, which 
was afterwards renewed at 16 percent. Ina suit upon the last-mentioned note, 
the usury paid upon the first cannot be withdrawn and applied as a credit under the 
plea of payment. 

The general rule is, where there are distinct demands due by the debtor to the credit- 
or, and a payment is made by the debtor, he has the right to direct its application ; 
but if the debtor does not make a specific application of the payment at the time, 
then the right of application devolves on the creditor. 

The excess of usury, over and above principal and legal interest, which was paid on 
the extinguishment of the first note, might have been pleaded as a set offin the suit 
upon the last; or it might be sued for and recovered in a separate action against the 
plaintiff. 


This was an action of debt, brought by the plaintiff in error against the 
defendant, upon a promissory note for $1,115 76, dated the 26th of January, 
1842, and due the Ist of January thereafter, made by the defendant in 
error, and T. & W. Sanders, and being a joint and several note; the 
defendant in error being principal, and T. & W. Sanders securities upon 
the contract upon which the note was given. To which action the pleas 
of usury and payment were plead. The suit was brought in the Superior 
Court of the county of Decatur, and in that court, at the June term, 1846, 
the same was tried before Judge Warren, upon the issues made by the 
aforesaid pleadings, when the plaintiff in error, being the plaintiff in the 
court below, was put upon the stand as a witness to prove the usury, (in 
pursuance of the act of the Legislature, passed in the year 1842,) who tes- 
tified that the defendant was originally indebted to him in the sum of 
$2,722 374, of which the sum of $1,522 374 was due on the Ist day of 
January, 1840, and the sum of $1,200 was due on the Ist day of Jan- 
uary, 1841; that the defendant paid to him (plaintiff) $142 in January, 
1840, on the note of $1,522 374 then due, and the balance of the same 
was then renewed at 124 per cent. for the year then commencing; and 
that shortly after the expiration of that year, the defendant paid him 
(plaintiff) the sum of $1,800, which was applied, first to the extinguish- 
ment of the renewed note, and the balance to the other note of $1,200, 
which was unrenewed. The plaintiff further testified, that the note of 
$1,200 remained unrenewed for one year longer, at eight per cent. interest, 
and was then renewed at sixteen per cent., and that this is the note sued on. 
The counsel for the plaintiff then requested the court below to charge the 
jury, that the voluntary payment of the usurious note out of the $1,800, 
could not be withdrawn from it, and the balance paid on the same, over 
and above the amount due at the time of the first renewal, applied to the 
extinguishment of the note which was not tainted with that usury; which 
the court below refused to do, but charged the reverse, and the jury 
found pursuant to the charge. To which the counsel for the plaintiff in 
error excepted. 

Joun P. Gauxpen, for the plaintiff in error ex parte, the defendant in error 
having failed to appear, — in person or by attorney, to join issue on the 
1 
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assignment of errors, cited the following authorities :— Simpson vs. Ing- 
ham, 2 Barn. & Cres. 65; 2 Saunders on Pleading and Ev. 716; 6 
Taunton, 495 ; 3 Starkie Ev. 1090; Matthews vs. Welwyn, 4 Ves. 118 ; 
3 Barn. & Cres. 164; Prin. Dig. 295. 


By the Court—Warner, Judge. 


The error assigned in this case is, the charge of the court to the jury, 
From the record, it appears the defendant, Pearce, executed to the plain- 
tiff two notes—one of which was for the sum of $1522 37, due Ist Jan. 
1840—the other was for the sum of $1200 00, due Ist Jan. 1841. In 
Jan. 1840, the defendant paid the plaintiff $142 00 on the note then due, 
and renewed his note for the balance due, at twelve and a half per cent. 
for the ensuing year. Shortly after the expiration of that year, the de- 
fendant paid the plaintiff $1800 00, which was applied to the extinguish- 
ment of the renewed note, and the remaining balance applied to the other 
note, which had not been renewed. It also appears, this last note re- 
mained unrenewed for one year longer, at eight per cent., and was then 
renewed at sixteen per cent., and the note now sued on, is the renewed 
note. The counsel for the plaintiff in error requested the court below to 
charge the jury, that the voluntary payment of the usurious note out of the 
$18V0 00, could not be withdrawn from it, and the balance paid on the 
same, over and above the amount due at the time of the first renewal, ap- 
plied to the extinguishment of the note which was not tainted with 
usury ; which charge, the court refused to give, but charged the contrary 
thereof. The general rule is, when there are distinct demands due by 
the debtor to the creditor, and a payment is made by the debtor, he has 
the right to direct the application of the payment; but if the debtor does 
not make a specific application of the payment at the time, then the right 
of application devolves on the party receiving the money.— Simpson vs. 
Ingham, 9th English Com. Law Rep. 28; Smith vs. Screven, 1st 
M’Cord’s Rep. 368. In this case, it appears the payment was applied 
to the first note, which was extinguished, and the balance of the $1800 00, 
after extinguishing the first note, was applied to the note now sued on. 
To the suit on this last note, the defendant has filed the plea of usury 
and payment; and the question is, whether the amount of usury which 
the defendant paid, over and above the principal and lawful interest due 
on the first note, at the time it was paid off and extinguished, could be 
withdrawn, and applied to the discharge of the note now sued on, under 
the state of the pleadings disclosed by the record. The first note was 
paid off and extinguished ; principal, lawful interest, and the usurious in- 
terest. The party who paid it, could maintain his action against Rackley, 
and recover back the amount of the usurious interest so paid. Here are 
two separate contracts, one of which is paid off and extinguished. On 
what principle is it, the payment of the one can be considered as the pay- 
ment of the other? If the plaintiff is indebted to the defendant for money 
paid to his use, which he is not entitled in justice to retain, then the de- 
fendant could either have brought his action against him therefor ; 
or, if the plaintiff instituted a suit against him, to recover a money 
demand, as in this case, the defendant could have plead such indebted- 
ness by way of set-off to the plaintifi’s action, and on due proof thereof, 
been allowed the same. If the usurious interest, paid by the defendant 
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in the extinguishment of the first note, can be withdrawn, and applied in 
discharge of the second note, under the plea of payment, what protection 
would the record in this case afford Rackley, in a suit by Pearce, to recover 
back the usury paid him on the first note? As the indebtedness of 
Rackley to Pearce is for usurious interest paid by the latter, for which an 
action might be maintained, we are of the opinion, the defendant should 
have pleaded his demand to the plaintiff’s action by way of set-off, and 
that he cannot be allowed the same under the plea of payment. 

‘¢ A set-off means a cross-claim, for which an action might be maintained 
against the plaintiff, and is very different from a mere right to a deduction 
from, or reduction of, his demand, on account of some matter connected 
therewith, and which may be given in evidence under the general issue, 
such as a payment on account, &c.—2d Saunders’ Plead. and Ev. 786. 

As there was no plea of set-off filed by the defendant, we are of the 
opinion, the court below committed error in refusing to give to the jury the 
instruction prayed for by the counsel for the plaintiff in error, and in 
giving the contrary instruction. Let the judgment of the court below be 
reversed, and a new trial granted. 





No. 36.—Hawkins H. Nunn vs. Tue State of Georgia. 


An indictment, founded upon a presentment of the grand jury, need not be sent again 
before that body for its action thereon. 


It is the duty of the clerk to Spread out in fu// upon the minutes of the court, every 
presentment of the grand jury. 

Alawwhich merely inhibits the wearing of certain weapons in a concealed manner is 
valid. But so faras it cuts off the exercise of the right of the citizen altogether to 
bear arms, or, under the color of prescribing the mode, renders the right itself use- 
less—it is in conflict with the Constitution, and void. 

This was a bill of indictment, founded upona presentment of a grand 
jury at Sumpter Superior Court, against he plaintiff in error, for a high 
misdemeanor, for having and keeping about his person, and elsewhere, a 
pistol, the same not being such a pistol as is known and used as a horse- 
man’s pistol, under an act of the General Assembly of the State of 
Georgia, entitled ‘“‘ An Act to guard and protect the citizens of this State 
against the unwarrantable and too prevalent use of deadly weapons,” 
assented to on the 25th December, 1837 ; upon which bill was endorsed 
by the solicitor-general, that the same was ‘ founded on the present- 
ment of a grand jury.”—The bill of indictment, so made out and endorsed, 
as founded upon presentment, &c., had not at any time been sent out toa 
grand jury, and found a true bill: that the only evidence of there having 
been a presentment made in said case was a paper, purporting to be a 
presentment of the grand jury for the November Term, 1844, of said 
court, and an entry made upon the minutes of the court for the said term, 
as follows, to wit: 

“ The State ? 
vs . Hien Mispemeanor.” 
“Hawkins H. Nunn 

And the names of the grand jurors inserted in the said paper, purporting 

to be the presentment, were the names of the grand jurors of said term. 
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At May Term, 1846, of said Superior Court, the said bill of indictment 
came on to be tried before Judge Warren ; when the plaintiff in error 
having been arraigned, and plead not guilty by his counsel, moved to 

uash the indictment on the following grounds : 

Ist. That the before-recited statute of the State of Georgia, assented to 
on the 25th of December, 1837, under which said indictment was found, 
is contrary to, and in violation of, the Constitution of the United States 
of America. 

2d. That said statute is contrary to, and in violation of, the Constitu- 
tion of the State of Georgia. 

3d. That the indictment does not show and charge that the defendant 
below carried the pistol, with the having and keeping of which he is 
charged, secretly. 

4th. That there is no sufficient legal evidence of record upon the 
minutes of the court, at the term at which the presentment, upon 
which said indictment is framed, purports to have been made, that 
said presentment ever was in fact made by the grand jury, or delivered 
into court. 

Sth. That the bill of indictment was never sent before any grand 
jury for action upon it. 

6th. That said statute is void for uncertainty, and for the absurdity 
and contradiction in its different provisions. 

All of which said grounds were overruled by the court below ; and the 
plaintiff in error excepted. George Dykes, a witness for the State, 
was then introduced, and proved that on the 4th day of November, 1844, 
the plaintiff in error, in said county of Sumpter, had a pistol in his hand, 
which was not a horseman’s pistol, but a breast pistol. And thereupon, 
after argument, the judge of the court below charged the jury that the 
aforesaid statute was constitutional and of force, and if they believed that 
the defendant had the pistol, they should bring in a verdict of guilty. To 
which the plaintiff in error also excepted. 





Dup.ey and Crawrorp and T. C. Sutiivan, for the plaintiff in error, 


Contended, 1st. That the act of 1837, under which the indictment in this case 
was framed, is contrary to the Constitution of the U. 8.—Prin. Dig. 900, 2d 
Amendment; Patrol law Prin. Dig. 774; Militia Law U.S. Ing. Dig. 596; Ib. 
Georgia, Prin. Dig. 588; 4 Wheaton 2d Condensed Reps. Supreme Ct. 326 ; 9 
Wheat. 562; 1 Ala. Rep. New Series, 614; 2d Litt. 90; 3 Blackf'd 229. 

2d. That said act is contrary to the Constitution of the State of Georgia.— 
Prin. Dig. 904; 17 sec. 1st art. Constitution. 

3d. The indictment does not charge that the pistol was carried secretly.— 
Pampliet Laws of 1837, p. 90; Prin. Dig. 774. 

4th. That there was no sufficient legal evidence that the presentment had been 
made and delivered into court by the grand jury. Our statute requires the clerk to 
keep minutes of all the proceedings in the court, (Prin. Dig. 428,) and present- 
ments should either be entered at full length on the minutes, or such an entry 
should be made as to show conclusively that the presentment had been made. 
Such an entry as made in this case, to wit: “ The State vs. Hawkins H. Nunn, 
high misdemeanor,” 4s insufficient. 

5th. That the indictment was never acted on by the grand jury.—Prin. Dig. 
659 ; 14 division 5th sec. 3 Blk. Com., 4 Com. Dig. 645, note u.; 1 Chit. Cr. Law 
162-3; Stephen Crim. Law. A 

6th. Said statute is void for its absurdities and conflicting provisions.—Pam- 
phiet Laws, 1837, page 90. 
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Wa. J. Parrerson, Sol. Gen. for the State. 

Before the court will declare an act of the Legislature unconstitutional, a case 
must be presented in which there can be no rational doubt.—-1 Ala. Rep.612, New 
Series; 1 Cowen Rep. 550; 1 Com. Law Rep. 146. There was sufficient legal evi- 
dence of the presentment.—4 Phillips’ Ev. 1068-1074 ; Roscoe’s Crim. Ev. 186. 
It was not necessary for the grand jury to act upon the bill of indictment, predi- 
cated as it was on a special presentment.—1 Clit. Crim. Law, 162; 4 Blk. Com. 
301. 

By the Court.—Lumexiy, Judge. 

This was an indictment for a high misdemeanor, founded upon the 
presentment of a grand jury in Sumpter Superior Court. 

At May term, 1846, the defendant, being arraigned, pleaded not guilty, 
and moved to quash the proceeding on the following grounds, to wit: Ist 
and 2d. Because the act of 1837, under which he was prosecuted, was 
contrary to the Constitution of the United States and of the State of 
Georgia. 

3d. Because the indictment does not show and charge that the defend- 
ant (below) carried the pistols secretly, with the having and keeping of 
which he is charged in the indictment. 

4th. Because there is no sufficient evidence of record that said present- 
ment ever was made by a grand jury, or delivered into court. 

5th. Because the bill of indictment was never sent before any grand jury 
for action upon it. 

6th. Because the act of 1837 is void for uncertainty, and the absurdity 
and contradictions in its different provisions. 

All these objections being overruled by Judge Warren, they are now 
presented in the bill of exceptions for the determination of the Supreme 
Court. 

The view taken by us of the first grounds submitted to our considera- 
tion, will dispose finally of this case: still, as there are several important 
points of practice contained in some of the other grounds, and which are 
properly before us, and have been fully discussed by counsel, we deem it 
advisable to express our opinion respecting them. 

In the opinion of this court, it is not necessary that an indictment, 
founded upon presentments, should be referred to the grand jury for the 
further action of that body. A presentment is the notice taken already 
by the grand jury of any offence, from their own knowledge or observa- 
tion, and into which it is their duty to inquire. And although the party 
cannot be put to answer it until it is delivered into court, and an indict- 
ment framed thereon by the proper officer, still, it is never sent back to 
the grand inquest to be acted on a second time.—Burn’s J. Presentment ; 
1 Chitty’s Crim. Law, 163. Neither is it indispensably necessary that 
the whole presentment be spread upon the minutes of the court, with the 
action of the jury thereon. The endorsement on the paper itself, of file 
in the office, or the signatures of the body, or of the foreman, in the name 
of himself and his fellows, aided by the testimony of the solicitor and 
clerk, would be sufficient. It is, however, a highly useful and safe prac- 
tice, and a duty required to be performed, no doubt, by the law, that the 
whole presentment be put upon the minutes. 

It is always with unfeigned reluctance that we approach a question in- 
volying the constitutionality of a state law. It is made our duty, howev- 
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er, in the present case, and we should be unworthy of the exalted station 
we occupy, if we were to shrink from its performance. 

There are certain fundamental principles appertaining to questions of 
this character, which should never be overlooked. I will state a few of 
them, and then proceed to examine the statutes in controversy. 

It ought seldom or ever to be decided, in a doubtful case, that a law is 
void for its repugnance to the Constitution. And it is not on slight impli- 
cations and vague conjectures that the Legislature is to be pronounced to 
have transcended its powers. On the contrary, the opposition between 
the law and the Constitution should be such, that the judges feel a clear 
and strong conviction of their incompatibility with each other. The pre- 
sumption is in favor of every legislative act, and the whole burden of 
proof lies on him who denies its ‘Constitutionality. These doctrines have 
been repeatedly advanced by the highest judicatory in the nation.— See 
6 Cranch, 123; 4 Wheaton, 625; 12 Ib. 436. 

The act of 1837 was passed to " guard and protect the citizens of the 
State against the unwarrantable and too prevalent use of deadly weapons. 

Section Ist enacts, “that it shall not be lawful for any merchant or 
vender of wares or merchandize in this State, or any other person or per- 
sons whatever, to sell, or to offer to sell, or to keep or to have about their 
persons, or elsewhere, any of the herein-after-described weapons, to wit: 
Bowie or any other kinds of knives, manufactured and sold for the pur- 
pose of wearing or carrying the same as arms of offence or defence; 
pistols, dirks, sword-canes, spears, &c., shall also be contemplated in this 
act, save such pistols as are known and used as horseman’s pistols,” &e. 

Section 2d, prescribes the punishment. 

Section 3d, makes it the duty of all civil officers to be vigilant in carry- 
ing the act into full effect, &c. 

‘Section 4th, disposes of the fines s arising under the act, and exempts 
sheriffs and other officers, therein named, from its provisions while in 
the actual discharge of their respective duties. It then declares, that no 
person or persons shall be found guilty of violating the before-recited act, 
who shall openly wear, externally, bowie-knives, dirks, tooth-picks, spears, 
and which shall be exposed plainly to view. It allows venders or any other 
persons to sell any of the aforesaid weapons,which they then owned or had 
on hand, ‘till the first day of March next ensuing its date.” 

There is great vagueness in the wording of this statute. It would 
seem to have been the intention of the Legislature to make the proviso 
in the 4th section as broad as the enacting ‘clause in the Ist. But such 
is not the fact. Pistols and sword-canes are inserted in the Ist, and 
omitted in the 4th section; and tooth-picks are mentioned for the first 
time in the proviso, in the 4th section. Were we disposed to criticise 
language, an ample field is here spread out before us. It might be insist- 
ed, and with much plausibility, that even sheriffs, and other officers therein 
enumerated, might be convicted for keeping, as well as carrying, any of 
the forbidden weapons, while not in the actual discharge of their respective 
duties. And yet it is hardly to be supposed, that it was expected of 
sheriffs, constables, marshals, overseers and patrols, to procure a new sup- 
ply of arms for each successive service, and throw them away when it 
was accomplished: for they dare not sell or otherwise dispose of them 
after March, 1838. It is the plain and literal meaning of the act, too, 
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that no person should be found guilty of selling or offering to sell, or 
keeping or having about their persons, or elsewhere, bowie or any other 
kind of knives, pistols, dirks, sword-canes, or spears, who shull openly 
wear, externally, bowie- knives, dirks, tooth-picks, and spears, and which 
shall be exposed plainly to view. But this would be an absurdity too 
glaring to impute to the wisdom of that body. 

W hat, then, is the obvious purpose of the Assembly, to be deduced 
from the whole act, deviating a little, as we are at liberty to do, from the 
literal meaning of ‘its language, and looking to the subject matter, to 
which the words are always supposed to have regard, and the reason and 
spirit of the act? It prohibits bowie-knives, dirks, spears, (and it may be, 
tooth-picks,) from being sold, or secretly kept about the person, or elsewhere ; 
ond it forbids, altogether, the use, or sale, or keeping, of sword-canes, and 
pistols, save such pistols as are known and used as horseman’s pistols, &e. 
Now, the defendant, Hawkins H. Nunn, was indicted and convicted of a 
high misdemeanor, “for having and keeping about his person, and elsewhere, 
a pistol, the same not being such a pistol as is known and used as a horse- 
man’s pistol.” 

It is not pretended that he carried his weapon secret/y, but it is charged 
as a crime, that he had and kept it about his person, and elsewhere. And 
this presents for our decision the broad question, is it competent for 
the Legislature to deny to one of its citizens this privilege? We think 
not. 

This question has occasionally come before the courts of the Union 
for adjudication. In Bliss vs. The Commonwealth, (2 Littell’s Rep. 90,) 
the defendant was indicted, on the act of the Legislature “to prevent 
persons from wearing concealed arms.” It provides that any person in 
the Commonwealth, who shall, after its passage, ‘‘ wear a pocket-pistol, 
dirk, large knife, or ‘sword i in a cane, concealed as a weapon, unless when 
traveling on a journey, shall be fined in any sum not less than one hun- 
dred dollars ; ; which may be recovered in any court having jurisdiction of 
like sums, by action of debt, or on presentment of a grand jury.” 

The indictment, in the words of the act, charges Bliss with having 
worn, concealed as a weapon, a sword in a cane. 

Bliss was found guilty of the charge, and a fine of one hundred dollars 
assessed by the jury, and judgment was thereon rendered by the court. 
To reverse that judgment, Bliss appealed to the Supreme Court, by a 
majority of which (Judge Mills dissenting) the judgment was reversed. 

The argument in this case turned mainly on the 23d section of the 
10th article of the Constitution of Kentucky, which provides “ that the 
right of the citizens to bear arms in defence ‘of themselves and the State, 
shall not be questioned.” 

The attorney-general did not contend that it would be competent for 
the Legislature, by the enactment of any law, to prevent the citizens from 
bearing arms ; but a distinction was taken betw een a law prohibiting the 
exercise of the right, and a law merely regulating the manner of exer- 
cising that right. And while the former was admitted to be incompati- 
ble with the Constitution, it was insisted that the latter was not so. And 
under that distinction, and by assigning the act in question a place in the 
latter description of laws, its consistency with the Constitution was 
attempted to be maintained. 
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But the court say, “that the provisions of the act in question do not 
import an entire destruction of the right, will not be controverted ; for 
though the citizens are forbid wearing weapons, concealed in the manne1 
described in the act, they may nevertheless bear arms in any admissible 
form. ut to be in conflict with the Constitution, it is not essential that the 
act should contain a prohibition against bearing arms, in every possible form. 
It is the right.to bear arms, that is secured by the Constitution, and whatever 
restrains the full and complete exercise of that right, though not an entire 
destruction of it, is forbidden by the explicit language of the Constitution.” 

“ If, therefore, the act in question imposes any restraint on the right, 
immaterial what appellation may be given to the act, whether it be an act 
regulating the manner of bearing arms, or any other, the consequence in 
reference to the Constitution is precisely the same, and its collision with 
that instrument equally obvious.” 

‘© And can there be entertained a reasonable doubt, but the provisions 
of the act import a restraint on the right of the citizens to bear arms ? 
The court apprehends not. The right has no limits, short of the moral 
power of the citizens to exercise it, and in fact consists of nothiny else but 
the liberty. Diminish that liberty, therefore, and you necessarily restrain 
the right ; and such is the diminution and restraint which the act in ques- 
tion most indisputably imports, by prohibiting the citizens bearing weap- 
ons. In truth, the right of the citizens to bear arms has been as directly 
assailed by the provisions of this act,as though they were forbid carrying 
guns on their shoulders, swords in scabbards, or when in conilict 
with an enemy, were not allowed the use of bayonets. And, if the act be 
consistent with the Constitution, it cannot be incompatible with that in- 
strument for the Legislature by successive enactments to entirely cut off 
the exercise of the right of the citizens to bear arms. For in principle 
there is no difference between a law prohibiting the wearing concealed 
arms, and a Jaw forbidding the wearing of such asare exposed ; and, ift he 
former be unconstitutional, the latter must be so likewise.” 

The conclusion at which the court arrived was, that an act to prevent 
persons from wearing even concealed weapons is unconstitutional and void. 

In the Stale vs. Reid, (1 Alu. Rep. 612,) the same question came up, 
but was difierently adjudged ; thus verifying the old truth, “ tot homines, 
quot sentenlie,””—so many men, so many opinions ! 

By the first section of the act of Alabama (passed 1838-1839) it is de- 
clared, “ that if any person shall carry concealed about his person any 
species of fire-arms, or any bowie knife, Arkansas tooth-pick, or any other 
knife of the like kind, dirk, or any other deadly weapon, the person so 
offending shall, on conviction thereof before any court having competent 
jurisdiction, pay a fine not less than fifty, nor more than five hundred dollars, 
to be assessed by the jury trying the case ; and be imprisoned for a term 
not exceeding three months, at the discretion of the judge of said court.” 

Under this section, the defendant was indicted in the Circuit Court of 
Montgomery, for carrying concealed about his person a certain species of 
fire-arms, called a pistol, contrary to the form of the statute. The de- 
fendant pleaded not guilty,and insisted, that the law under which he was 
prosecuted, was contrary to the constitution of Alabama, which declares, 
“that every citizen has a right to bear arms in defence of himself and the 
State.”—23d sect. 1st art. of the Constitution. 
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Collier, Chief Justice, says: “ The question recurs, does the act ‘ to 
suppress the evil practice of carrying weapons secretly,”’ trench upon the 
constitutional rights of the citizen? We think not. 

The Constitution, in declaring that every citizen has the right to bear 
arms, in defence of himselfand the State, has neither expressly nor by im- 
plication denied to the Legislature the right to enact laws in regard to the 
manner in Which arms shall be borne. 

“ We do not desire to be understood as maintaining, that in regulating 
the manner of bearing arms, the authority of the Legislature has no other 
limit than its own discretion. A statute which, under the pretence of reg- 
ulating, amounts to a destruction of the right, or which requires arms to 
be so borne as to render them wholly useless for the purpose of defence, 
would be clearly unconstitutional. But a law which is merely intended to 
promote personal security, and to put down lawless aggression and vio- 
lence, and to this end prohibits the wearing of certain weapons in such 
a manner as is calculated to exert an unhappy influence upon the moral 
feelings of the wearer, by making him less regardful of the personal secu- 
rity of others, does not come in collision with the Constitution. 

The same point arose in the case of The State vs. Mitchell._—3 Black. 
Rep. 229. There the defendant was indicted under a statute of Indi- 
ana, which is as follows: ‘ Every person, not being a traveler, who 
shall wear or carry a dirk, pistol, sword ina cane, or other dangerous 
weapon, concealed, shall, upon conviction thereof, be fined in any sum 
not exceeding one hundred dollars.”,—Laws of Indiana, ed. of 1831, p. 
192. 

The court decided that this act was not contrary to the Constitution 
of that State, which declares that “ the people have a right to bear arms 
for the defence of themselves and the State.” 

It is true, that these adjudications are all made on clauses in the State 
Constitutions ; but these instruments confer no new rights on the people 
which did not belong to them before. When, I would ask, did any legis- 
lative body in the Union have the right to deny to its citizens the privilege 
of keeping and bearing arms in defence of themselves and their country ? 

If this right, “‘ inestimable to freemen,” has been guarantied to British 
subjects, since the abdication and flight of the last of the Stuarts and the 
ascension of the Prince of Orange, did it not belong to our colonial ances- 
tors in this western hemisphere? Has it been a part of the English 
Constitution ever since the bil! of rights and act of settlement ? and been 
forfeited here by the substitution and adoption of our own Constitution ? 
No notion can be more fallacious than this! On the contrary, this is one 
of ‘the fundamental principles, upon which rests the great fabric of civil 
liberty, reared by the fathers of the Revolution and of the country. 
And the Constitution of the United States, in declaring that the right of 
the people to keep and bear arms, should not be infringed, only reiter- 
ated a truth announced a century before, in the act of 1689, “‘ to extend 
and secure the rights and liberties of English subjects ”—whether living 
3,000 or 300 miles from the royal palace. And it is worthy of observa- 
tion, that both charters or compacts look to the same motive, for the irre- 
spective enactments. The act of 1 William and Mary, declares that it 
is against law to raise or keep a standing army in the kingdom, in time of 
peace, without the consent of Parliament, and therefore places arms in 
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the hands of the people ; and our Constitution assigns as a reason why 
this right shall not be interfered with, or in any manner abridged, that the 
free enjoyment of it will prepare and qualify a well-regulated militia, 
which are necessary to the security of a free State. 

I am aware that it has been decided, that this, like other amendments 
adopted at the same time, is a restriction upon the government of the 
United States, and does not extend to the individual States. The court 
held otherwise, however, in the case of the People vs. Goodwin, (18 
John. Rep. 200) and Chief Justice Spencer, who delivered its opinion, 
says: “The defendant’s counsel rely principally on the fifth article of 
the amendments to the Constitution of the United States, which contains 
this provision: ‘ Nor shall any person be subject, for the same offence, to 
be twice put in jeopardy of life or limb.’ It has been urged by the pris- 
oner’s counsel, that this constitutional provision operates upon State 
courts—prouprio vigore. This has been denied on the other side. I am 
inclined to the opinion, that the article in question does extend Zo ail 
judicial tribunals, whether constituted by the Congress of the United 
States or the States individually. The provision is general in its nature 
and unrestricted in its terms; and the sixth article of the Constitution 
declares, that that Constitution shall be the supreme law of the land, and 
the judges in every State shall be bound thereby, any thing in the consti- 
tution or laws of any State to the contrary notw ithstanding. These gen- 
eral and comprehensive expressions extend the prov isions of the Constitution 
of the United States, to every article which is not confined by the subject 
matter to the national government, and is equally applicable to the States. 
Be this as it may, the principle is undeniable, that no person can be twice 
put in jeopardy of life or limb for the same offence.” 

The language of the second amendment is broad enough to embrace 
both Federal and State governments—nor is there anything in its terms 
which restricts its meaning. The preamble which was prefixed to these 
amendments shows, that they originated in the fear that the powers of the 
general government were not sufliciently limited. Several of the States, 
in their act of ratification, recommended that further restrictive clauses 
should be added. And in the first session of the first Congress, fen of 
these amendments having been agreed to by that body, and afterwards 
sanctioned by three-fourths of the States, became a part of the Constitu- 
tion. But admitting all this, does it follow that because the people re- 
fused to delegate to ‘the general government the power to take from them 
the right to keep and bear arms, “that they designed to rest it in the State 
governments? Is this aright reserved to the States or to themselves 2 Is 
it not an unalienable right, which lies at the bottom of every free govern- 
ment? We do not believe that, because the people withheld this arbitrary 
power of disfranchisement from Congress, they ever intended to con- 
fer it on the local legislatures. This right is too dear to be confided to a 
republican legislature. 

Questions under some of these amendments, it is true, can only arise 
under the laws and Constitution of the United States. But there are 
other provisions in them, which were never intended to be thus restricted, 
but were designed for the benefit of every citizen of the Union in all 
courts and in all places ; and the people of the several States, in ratifying 
them in their respective State conventions, have virtually adopted them 
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as beacon-lights to guide and control the action of their own legislatures, 
as well as that of Congress. If a well-regulated militia is necessary to 
the security of the State of Georgia and of the United States, is it com- 
petent for the General Assembly to take away this security, by disarming 
the people ? What advantage would it be to tie up the hands of the na- 
tional legislature, if it were in the power of the States to destroy this 
bulwark of defence? In solemnly affirming that a well-regulated militia 
is necessary to the security of a free State, and that, in order to train pro- 
perly that militia, the unlimited right of the people to keep and bear arms 
shall not be impaired, are not the sovereign people of the State committed 
by this pledge to preserve this right inviolate 2 Would they not be re- 
creant to themselves, to free gov ernment, and false to their own vow, thus 
voluntarily taken, to suffer this right te be questioned? If they hesitate 
or falter, is it not to concede (themselves being judges) that the safety of 
the States is a matter of indifference ? 

Such, I apprehend, was never the meaning of the venerated statesman 
who recommended, nor of the people who adopted, this amendment. 

The right of the people peaceably to assemble and petition the govern- 
ment for a redress of grievances ; to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures; in all 
criminal prosecutions, to be confronted with the witness against them ; 
to be publicly tried by an impartial jury ; and to have the assistance of 
counsel for their defence, is as perfect under the State as the national legis- 
lature, and cannot be violated by either. 

Nor is the right involved in this discussion less comprehensive or val- 
uable: ‘¢ The right of the people to bear arms shall not be infringed.” 
The right of the whole people, old and young, men, women and boys, 
and not militia only, to keep and bear arms of every description, and not 
such merely as are used by the militia, shall not be infringed, curtailed, or 
broken in upon, in the smallest degree ; and all this for the important end 
to be attained: the rearing up and qualifying a well-regulated militia, so 
vitally necessary to the security of afree State. Our opinion is, that any 
law, State or Federal, is repugnant to the Constitution, and void, which 
contravenes this right, originally belonging to our forefathers, trampled 
under foot by Charles I. and his two wicked sons and successors, re- 
established by the revolution of 1688, conveyed to this land of liberty by 
the colonists, and finally incorporated conspicuously in our own Magna 
Charta! And Lexington, Concord, Camden, River Raisin, Sandusky, 
and the laurel-crowned field of New Orleans, plead eloquently for this in- 
terpretation! And the acquisition of Texas may be considered the full 
fruits of this great constitutional right. 

We are of the upinion, then, that so far as the act of 1837 seeks to sup- 
press the practice of carrying certain weapons secretly, that it is valid, in- 
asmuch as it does not deprive the citizen of his natural right of self-de- 
fence, or of his constitutional right to keep and bear arms. But that so 
much of it, as contains a prohibition against bearing arms openly, is in 
conflict with the Constitution, and void ; and that, as’the defendant has 
been indicted and convicted for carrying a pistol, without charging that it 
was done in a concealed manner, under that portion of the statute which 
entirely forbids its use, the judgment of the court below must be reversed, 
and the proceeding quashed. 
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No. 37.—E.izasetu Grappy, plaintiff in error, vs. Ex1zan Hicu- 
TOWER, Hotman F. Simmons, WiLt1am Wise and Joun Butter, 
defendants in error. 


In applications for new trials, a brief of the testimony, approved by the court, or agreed 
upon by the parties or their counsel, must be filed ; and such approval or agreement, 
as the case may be, must be entered upon the minutes at the term at w hich the judg- 
ment is rendered, and the rule for new trial is applied for. 

A rule nisi for a new trial will not be granted in Georgia at the instance of a party, 
unless application is first made during the term at which the judgment was ren- 
dered, and unless such application appear upon the minutes of that term. 

The judges may make rules for new trials returnable in vacation, in cases where the 
application has been first made in term, and recorded, and where the record shows 
that such rule is made so returnable in vacation. 

When the term of the court at which the judgment was rendered has passed, and no 
application made and recorded at that term, the record in the cause having been 
finally made up, the court has no power to grant a new trial, except in some pecu- 
liar and extraordinary cases. 


This was a rule for new trial, made absolute by Judge Warren, in the 
Superior Court of the county of Dooly, at May Term, 1846. In the grant- 
ing of which new trial, the error complained of by the plaintiff in error was 
assigned. The circumstances of the case, the decision of the court below, 
and the grounds of error alleged, are set forth in the opinion delivered by 
the Supreme Court, to which the reader is referred. 


E. R. Brows, for the plaintiff in error, relied upon the following 
authorities : 


Prin. Dig. 432—New Trials; 61st Rule of Court; Adm. of Spann ts. Exec. of Fox, 
Georgia Decisions, 2—7; 1 Crompton’s Prac. 328; Harrison’s Dig. 2 vol. 1530; 1 
Reg. Gen. K. B., M. T., 8 Geo. 4; 3 C. and P. 111; C. P. E. T.; 6 Bing. 622; 4 
M. "and P. 444; Rex vs. Gough, 2 Doug. 791; 2 Tidd’s Prac., 3 Am. ed. 912- 
13; Jackson, ex dem. Colden and others, vs. Chase, 15 Johns. Rep. 354; Doug. 
171 ; 1 Chitty’s Prac. 382-3. 


Georce M. Duptey, representing Warren & Scarzorovuen, for the 
defendants in error. 


By the Court—Nispet, Judge. 


Upon the trial of this cause in the court below, a decree was had in favor 
of the complainant. At the term when the decree was rendered, a mo- 
tion was made by defendant’s solicitors, orally, for a rule nist for a new 
trial. What was claimed by the mover of this rule as a brief of the testi- 
mony in the case, was presented to the judge. This brief was objected 
to by complainant’s counsel as imperfect ; indeed, a protest against its com- 
pleteness was formally made by them. There was, therefore, no brief 
of testimony, either agreed upon by the parties or approved by the court. 
No supersedeas was entered ; the judgment was entered, and execution 
having issued for costs, (the recovery being for land,) was paid. The 
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minutes of the cause show no action whatever r touching the rule nisi. In- 
deed, it was conceded that no motion in relation thereto was entered upon 
the minutes. The presiding judge announced that he would take time to 
consider of the application for the | rule ; and, taking the papers with him, in 
vacation, and some fifteen or eighteen ‘months after the decree in the cause 
was rendered, granted it. This rule being made absolute, a new trial was 
awarded. Upon the judgment of the court, granting the new trial, errors 
are assigned ; and it is claimed that the court erred: 

Ist. Because there was no brief of the testimony approved by the court, 
or agreed upon by counsel, filed in the cause, at the time the rule nisi was 
moved. 

2d. It is claimed that the court erred in granting a new trial without 
any record of the application for the rule nis? appearing on the minutes, 
without a supersedeas being entered in the cause, and after the entire 
record of it had been made up; and, farther, because the rule nisi for a 
new trial was granted in vacation—-the plaintiffs in error contending that 
such a rule can alone be granted in term. 

The law of new trials is well settled in England. After general verdict 
in King’s Bench, the practice is to move a rule for entering judgment in 
the cause ; upon the return of w hich rule, and within four days after ver- 
dict, judgment i isentered. ‘The motion for a new trial must be made with- 
in four days, exclusive, after the entry of the rule for judgment. It cannot 
be made after the four days, even by consent of parties._- Tidd’s Prac. 3 
Am. ed. 912; Doug. 171; 1 Chitty’s Prac. 382-3, wu; 5 Durn. and 
East. 436. 

The practice in the Common Pleas does not vary a great deal from that 
in Banco Regis.— Tidd, 3 Am. ed. 912, 913. 

The rule is granted upon motion, and the ground taken must be sup- 
ported by the oath of the party applying for it. The granting of the rule 
operates as a supersedeas.—See Sellon, tit. New Trials. The Terms, in 
England, continue pretty much through the year, and both the granting 
and return of the rule, generally, is in term time. 

Although the rule as to the right of a party to move for a new trial is as 
above stated, the court may on its own motion, in peculiar and extraor- 
dinary cases, grant a new trial, after the time thus limited has transpired. 
This power, however, is exercised with the utmost caution and reserve.—— 
Tidd,3 Am. ed. 912,913; 2 Strange, 845, 995 ; 2 Burrow, 1189; Doug. 
171; 1 East. 146; 11 East. 308. 

Such being the practice in England, is it in any particular varied by 
our own Constitution and laws? We think that so far as that practice is 
applicable to the somewhat different organization of our courts, it is not 
affected by our legislation, and that the common law as to new trials is, 
to that extent, of force in Georgia. 

By the Constitution of Georgia, the Superior Courts are clothed with 
power “ to grant new trials on proper and legal grounds.”—Pvin. Dig. 
909. The legal grounds, referred to in this clause, must be construed to 
mean common law grounds, as the common law was in force in Georgia at 
the adoption of the Constitution. We might, therefore, say that the 
Constitution itself refers the superior courts to ‘the common law as their 


guide in this respect. 
To carry out this grant of power, the act of the Legislature, passed 
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in 1799, provides, in the 55th section thereof, as follows: “The said 
superior courts shall have power to correct errors and grant new trials, 
in any cause depending in any of the said superior courts, in such man- 
ner, and under such rules and regulations as they may establish, and 
according to law and the usage and customs of courts.” —Prin. Dig. 432 
The power to establish rules and regulations is obviously controlled by 
the words according to law and the usage and customs of courts, and is 
limited to such rules and regulations as the courts may find expedient, 
and which are not in conflict with the law, and the usage and custom of 
of courts. By this section of the act, the courts are required to 
grant new trials according to law. What law, unless the law of force at 
the time of its enactment, to wit, the common law of England? And 
farther, according to the usage and customs of courts. What courts, 
unless the courts of England, acting according to the course of the com- 
mon law? The courts of Geo orgia, at that time, had no usages and cus- 
toms contrary to the usages and customs of the courts of Great Britain, 
relative to new trials. Our construction of this act therefore is, that it 
adopts the common law in regard to new trials, and empowers the courts, 
in addition, to establish such rules and regulations, in relation to them, as 
they may find expedient, and not in conflict with the common law. It 
was under this latter power, no doubt, that the courts established the 61st 
rule of court. This rule provides that “a motion for a new trial shall 
not operate as a supercedeas unless an order to that effect be entered on 
the minutes ; and in every application for a new trial, a brief of the tes- 
timony in the cause shall be filed by the party applying for such new 
trial, under the revision and approval of the court.” In our judgment, 
this rule does not conflict with the common law, and is a necessary and 
proper rule. We are farther of opinion that, inasmuch as the power to 
establish rules and regulations in regard to this subject matter, is expressly 
given to the courts ‘by the Legislature, it has the force of law, until 
repealed either by the Legislature or the courts. We hold, too, that 
nothing short of a brief of the testimony, approved by the court, and 
such approval entered on the minutes, or agreed upon by the parties or 
their counsel, and such agreement entered on the minutes, at the term at 
which the rule for a new trial is applied for, will be a compliance with 
the 61st rule of court. As the record does not show that a brief of the 
testimony was so filed, approved or agreed upon, and such approval or 
agreement entered on the minutes, in the cause now before this court, 
we are of the opinion, that there is error in the record on the first ground 
taken in the assignment. 

Applying the common law upon this subiect to our own courts, we 
believe that in no case cana rule nisi. for a new trial be granted in Georgia, 
at the instance of a party, unless application be made at the term at which 
the judgment of the court is rendered; and that such application must 
appear upon the minutes of that term. We do not deny to the judges 
the power of making such rule returnable in vacation, in cases when the 
application is duly made in term, and recorded, and when the record also 
shows that such rule is made so returnable in vacation. We deny the 
right of granting the rule after the record is made up. There must be 
somewhere an end to litigation. If a rule fora new trial nisi. may be 
y ranted one day after the term, at what time in after years does the power 
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fail? When shall the litigation cease. When may the parties le at 
rest, and when may their rights be considered as finally adjudicated ? The 
cause now under review illustrates the evil of a contrary practice. Here 
the decree was regularly had, and judgment entered, execution issued, 
and was returned satisfied for costs, and the party complainant, from 
aught that the record reveals, in possession of the land decreed to them. 
The minutes show no supersedeas, no application for a new trial. The 
record of the cause was made up; and, fifteen months thereafter, the 
whole litigation is opened by a rule for a new trial, awarded in vacation. 
We hold it of the first importance that the record of a cause should 
exhibit not only a history of all judicial action thereon, but a continuous, 
a connected history. The world hasa right to believe that a final judg- 
ment has concluded the action of the court, where nothing contemporary 
with it, to the contrary, is apparent from the record. This is a false and 
delusive conclusion, if the cause may be at any time opened by the judges 
granting a new trial. In consequence of the exercise of such a power, 
the records of our courts of justice afford no continuous proof of what 
has been done by the courts. The power we think unauthorized by the 
law, and its exercise irresponsible and dangerous in the extreme. 

The 57th section of the act of 1799, appears at first view to be in con- 
flict with the 55th section, before recited, and to oppose the conclusions 
we have drawn from the last-named section. It is one among many in- 
stances, to be found on our statute book, of careless or hasty legislation. 
No construction that we can give it will make it harmonize completely 
with the previous section. Both sections are found in the same act. It 
is, according to approved rules of construction, necessary to give effect 
to both sections, if possible. We cannot believe that the legislature 
meant, in the 57th section, to repeal, or to render inoperative, the 55th 
section. ‘The 57th section is in the following words: “ In any case which 
has arisen since the signing of the present Constitution, or which may 
hereafter arise, of a verdict of a special jury being given, contrary to evi- 
dence and the principles of justice and equity, it shall and may be lawful 
for the judge presiding, to grant a new trial before another special jury, 
in the manner prescribed by this act. Provided, that twenty days’ notice 
be given, by the party applying for such new trial, to the adverse party of 
his intention, and the grounds of his application.”” The remainder of the 
section is not material to this inquiry. The provisions of the section are 
limited to new trials on the verdict of special juries, and seem to be lim- 
ited to new trials, growing out of the finding of the jury on the evidence 
adduced to them. It does not in its terms relate to new trials, which 
may be claimed upon alleged errors in the administration of the law. 
In such cases, it would seem by the proviso, that a party would be enti- 
tled to apply at any time for a new trial, upon giving twenty days’ notice to 
the adverse party of his intention, and the grounds of his application. This 
inference can be drawn alone from the proviso; it cannot be drawn from 
the previous part of the section. So far from it, that a contrary conclusion 
must be drawn from the previous words of the section. In the czses 
contemplated, it is made lawful for the judge presiding to grant a new 
trial ‘in the manner prescribed by this act,’ that is to say, in the manner 
prescribed in the 535th section. The manner prescribed in the 55th sec- 
tion is, as we have endeavored to show, according to the common Jaw, 
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and the usages and customs of the courts of England. The provisions, 
therefore, of the 57th section, are amenable to, and not intended to be in 
conflict with, the 55th section of the same act. We have seen that this 
last-named section, adopting the rules of the common law, regulating new 
trials,does not permit new trials to be awarded in vacation,except as herein- 
before explained. Neither, therefore, does the 57th section so permit them 
to be soawarded. The notice, under this view of the subject, which is 
required by the 57th section, relates to the time when the party (having 
at term regularly moved his rule nist) shall apply for his rule absolute. 
That this construction of both sections of the act of 1799 is entirely 
satisfactory, we do not pretend: it is, however, in our judgment, the only 
fair construction which they will admit. We are, however, fully satis- 
fied that the rules we now lay down are safe, and will avoid many evils 
which would grow out of the lax practice upon this subject, which has 
heretofore obtained in some of ourcourts. We believe there is error in 
the record, upon the second ground assigned also, and the judgment 
of the court below must therefore be reversed. 





No. 38.—James Bucuannon and Joun Dit, plaintiffs in error, 
vs. GABRIEL Jones, defendant in error. 


In an action of assumpsit for money had and received, the defendants cannot, under 
the Judiciary of 179, give in evidence, under the plea of the general issue, a special 
contract made with the plaintiffs, exempting them from liability. This defence 
must be fully, plainly, and distinctly set forth, in writing, in their answer. 


The decision of the court below, complained of in the bill of exceptions, 
Was upon a motion for a new trial. 

The defendant in error brought an action of assumpsit against the plain- 
tiffs in error, in Early Superior Court, upon two general money counts: one 
for money had and received, and the other for 1 money paid, laid out, and 
expended ; to which the plaintiffs in error pleaded the general plea of non 
assumpsit. Upon the trial on the appeal, the plaintiffs i in error offered in 
evidence, under their plea of non assumpsit, an instrument, of which the 
following i is a copy: 


“ Gapriet JONES, 


} Ranpo.pen Sup. Court, 


vs. a " 
Henry Britt, Wo. J. Cresmire. ‘ Nov. Term, 1840. 
“GEORGIA, ? Received the above-stated fi. fa. of Gabriel Jones, 
Randolph county. § which we promise to pay him one-fourth the amount 
we can collect on said fi. fa. in Jos. T. Jones’ notes and fi. fa., so far as 
they are worth; the balance to be paid in John Standley’s paper, or other 
notes as good. Ifsaid fi. fa. should not answer the purpose for which we 
have received it, we are to return it to Mr. Jones, and take up this obli- 
gation. (Signed) 
“James BucHannon, 
“ Joun Ditt & Co., 
“6 per McCivre.” 
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It having been previously proven, and admitted, that said instrument re- 
ferred to the fi. fa. upon which, by the testimony in behalf of the defend- 
ant in error, it appeared the money had and received by the plaintiffs in 
error, and for which they were sued in this action, had been collected, 
and that it was the receipt given for said ft. fa. which was objected to; 
and the court below sustained the objection, and rejected the instrument. 

Upon the trial, the special jury—the case being on the appeal—rendered 
a verdict against the plaintiffs in error ; whereupon they moved the court 
below, and obtained a rule nisi for a new trial, returnable to the then next 
term of Early Superior Court, requiring the defendant in error to show 
cause why a new trial should not be granted, on the ground that the court 
below rejected the instrument so tendered in evidence, on the trial, in behalf 
of the plaintiffs in error, as aforesaid. 

At the April Term, 1846, of the Superior Court of said county of Early, 
the rule nisi for a new trial came on to be heard, before Judge Warren ; 
and, after argument, the court below overruled the rule nisi, refusing to 
grant any new trial in said case ; to which decision of the court below the 
plaintiffs in error excepted ; and assigned for error, that the court refused 
to permit the plaintiffs in error, under the general issue, in the said suit 
against them, to introduce in evidence the instrument aforesaid, to resist 
the right of the defendant in error, who was plaintiff below, to sue and 
recover for money had and received. 





Witiram Taytor and Davin Krppoo, for the plaintiffs in error, cited 
1 Chitty’s Pl. 475 to 479 ; 2 Saunders on Pl. and Ev. 720, 721, 722 ; 2 
Starkie on Ev. 127, 128. 


Isaac E. Bower, for defendant in error. 
By the Court—Lumpxiy, Judge. 


The single point presented in this case is, whether the special agree- 
ment entered into by the plaintiffs in error with Jones could be given in 
evidence by them, under the plea of non assumpsit, to screen them from 
accounting for the money collected by them on the fi. fa., at the instance 
of Jones, against Britt and Cheshire. 

That this could be done in England, and in those States where their 
pleadings are regulated by the common law, there can be no doubt ; for 
there the general issue (i. e., that the defendant did not promise in manner 
and form alleged by the plaintiff, ) puts in issue not only the receipt, by the 
defendant, of the money claimed by the plaintiff, but also the existence of 
all those facts which make his receipt of it a receipt to the use of the plain- 
tiff. But this is not admissible under our judiciary, which requires the an- 
swer of the defendant to be in writing, signed by the party, or the attor- 
ney, and to set forth plainly, fully, and distinctly, the cause of defence. The 
plaintiff, if thus put on his guard, might show that this paper was obtained 
by duress. 

This case comes fully within the principle of J. Johnson and E. J. Black, 
vs. Neil Ballingall, decided by this court in May, 1846, at Milledgeville. 
( Ante p. 68.) 

Judgment affirmed. 


17 
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No. 39.—Jonas Rack ey, plaintiff in error vs. THomas SANDERS 
and Wricut Sanpers, defendants in error. 


In a suit against the security alone, the principal is interested to the extent of the 
costs, and therefore is not acompetent witness for the security, unless released from 


liability as to such costs. 


This was an action of debt, brought by the plaintiff in error against the 
defendants in error, who were liable as partners, under the style of T. & 
W. Sanders, upon a joint and several promissory note for $1,115 76, made 
by one Wiley Pearce and the defendants, he being principal and they 
only securities upon the contract upon which the note was given. The 
note was given on the 26th day of January, 1842, anddue on the Ist 
day of January ensuing. 

The defendants pleaded usury in the contract between their principal, 
Wiley Pearce, and the plaintiff in error. 

The suit was brought in the Superior Court of the connty of Decatur, 
and in that court, at the June Term, 1846,the same was tried before 
Judge Warren, upon the issue made upon said plea of usury, when the 
said Wiley Pearce, the principal, who was noc sued in this action, was 
offered by the defendants as a witness to prove the usury. The counsel 
for the plaintiff objected to the competency of the witness, on the ground 
of his being the principal in said note, and therefore liable to the defend- 
ants for the costs of the suit, and interested in preventing a recovery: 
Which objection was overruled by the court, and the witness was admit- 
ted and sworn: To this decision the plaintifis in error excepted ; and as- 
signed for error that the court erred in admitting said witness, he being 
interested, to the extent of the costs, in behalf of the defendants, by 
whom he had been introduced, and had not been released by them from 
said liabilit®® 

Joun P. Gautpen, for the plaintiff in error ex parte, the defendants in 
error having failed to appear, either in person or by counsel, to join issue 
on the assignment of error, relied upon the following authorities :—1 
Greenleaf’s Ev. 458, 464, 465, referring to Townsend vs. Downing, 5 
East, 565, 567 ; note to 1 Greenleaf?s Ev. 467, referring to 7 Taunt. 153 ; 
also to M. & Robinson, 302 ; Johns. Rep. Butler vs. Warren, 57; 1 
Greenleaf’s Ev. 471, and note top. 470; 2 Greenleaf’s Rep. 199; 16 
Johns. Rep. 70; 14 Last, 565. 


By the Court—W arner, Judge. 


This was an action brought ona promissory note, made by Wiley Pearce, 
as principal, and the defendants as his securities. Pearce was not sued 
in this action. The defendants relied on the plea of usury as their de- 
fence, and at the trial, offered Wiley Pearce, the principal maker of the 
note, as a witness to prove the usury. An obje ‘tion was made to the 
competency of his testimony, on the grougd he was interested in the 
event of the suit, which objection was overrle by the court, and the 
witness examined: and the only question presented for our consideration 
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is, the competency of the witness.—We are of the opinion the witness 
was incompetent for the defendants, without a release as to the costs of 
the suit, they being his sureties only —1 Greenleaf’s Ev. 465, section 
395; Townsend vs. Downing, 14 East, 565 ; 2 Greenleaf ’s Ev. 167, section 
203 ; Hubbly vs. Brown, 16 John. Kep. 70; Edmons vs. Lowe, 15 Eng- 
lish Common Law Rep. 250; Hall vs. Cecil, 19 Com. Law Rep. 47. 
The judgment of the court below must therefore be reversed, and a new 


trial granted. 





No. 40.—Marian L. Smiru, plaintiff in error, vs. JosepH B. 
KersHaw, defendant in error. 


A plaintiff in trover for certain slaves, required bail, under the second section of the 
act of 1821, entitled ‘‘ An act to quiet and protect the possession of personal pro- 
perty, and to prevent the taking possession thereof by fraud or violence.” ‘The 
defendant was arrested, and the slaves seized by the sheriff under the process, and 
being unable to give security under the act, the plaintiff thereupon gave security 
under another provision of the same act, and received from the sheriff the possession 
of the slaves sued for, and afterwards, and without any trial, dismissed his action 
of trover, still retaining the possession of the slaves thus obtained. The defendant 
then sued the former plaintiff in trover for the same slaves, and insisted that his 
possession, obtained as aforesaid, was tortious: 

Held, that said possession was not tortious, but was a lawfully acquired possession, 
under and in pursuance of the above-recited act. 


This was an action of trover and conversion, for the recovery of cer- 
tain slaves, at the instance of the plaintiff in error, against the defendant 
in error, tried before Judge Hill, presiding in the Superior Court of Mus- 
cogee county, at May Term, 1846. 

The evidence disclosed in the record, and the point made and deter- 
mined, being set forth in the opinion delivered by the Supreme Court, are 
omitted in this place. The reader is referred to that opinion for the 
proper information in this regard. 


Josep Sturces, for the plaintiff. 
Hives Hott, for the defendant. 


Henry L. Benninc, in conclusion, for plaintiff. 


By the Court—Nisser, Judge. 


i 


The record in this case furnishes no evidence whatever, except as to 
a single point. This omission is fatal to all the points taken in the bill of 
exceptions, except that one. This court will not entertain a writ of 
error upon points which, so far as the record discloses the testimony, 
do not spring out of the evidence or the pleadings. The certificate of 
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the judge, declares that the bill of exceptions is correct ; that is, as we 
are compelled to infer, judicially—it contains the whole record, and the 
whole of the evidence. If that be so, then neither the pleadings nor 
the evidence authorized the counsel for the plaintiff in error to ask the 
court below to charge as he did request it to charge. The points made 
in that request, and now made before this court, appear not to grow out 
of any pleadings, or out of any evidence in the case, but on abstract ques- 
tions of law, arbitrarily presented—all, we mean to say, except one. 
We are furnished with a transcript of testimony, which, we are told by 
counsel, was had in the case; that we cannot regard, in any form or in 
any degree. We cannot take cognizance of any testimony whatever that 
is not certified to us according to law. The statute organizing this court 
enacts: ‘‘ Said Supreme Court shall hear and determine upon matters 
contained in the transcript of the record of the cause, and not otherwise.” 
—Act of 10th Dec., 1845, sec. 4. So, also, the 18th rule of this court 
decrees that: ‘* No cause shall be heard until a complete record shall be 
filed, containing in itself, without references, aliunde, all the papers, exhi- 
bits, depositions, and other proceedings, which are necessary to the hearing 
in this court.”” The 4th rule requires,in very express terms, that “a brief 
of the oral, and acopy of the written evidence, adduced in the court below, 
shall be embodied in the bill of exceptions, and shall constitute a part of the 
same.”’ We are precluded, both by the law and our own rules, from enter- 
taining any of the points presented in this cause, except one, which seems 
vaguely enough, it is true, authorized by the record, as it is exhibited to 
this court. 

It is stated in the bill, “‘ that the court was requested, by counsel for 
plaintiff, to charge the jury, that the defendant, having sued out an action 
of trover, and the property, the subject matter of this suit, being deliver- 
ed to the defendant; the plaintiff now, being defendant then, being una- 
ble to give security for the forthcoming of the same ; and the suit thereon 
having been dismissed by the plaintiff without trial ; that such possession 
was tortious, which the court refused to do.” 

Upon this refusal, the plaintiff in error makes assignment of error. 
The question is, was the possession of the property, under the circum- 
stances detailed in the bill tortious? We think it was not, and that the 
court committed no error in declining to instruct the jury that it was. 

It seems that the defendant in the suit below had brought an action 
of trover, for the slaves in controversy, against the plaintiff below, and 
required bail, according to the act of 25th December, 1821.—Prince, 449. 
And the defendant in that suit, being unable to give the security required 
by the law, the negroes were delivered to the plaintiff in that suit, accord- 
ing to the provisions of the same law; he first giving bond and security 
for the forthcoming of the negroes, to answer such judgment, execution, 
or decree, as may be afterward had in the case. Thus acquiring posses- 
sion, the action of trover was dismissed. Then it was that the defendant 
in the first suit brought her action against the plaintiff in the first suit for 
the same negroes ; and it was upon the trial of this action that the pos- 
session, acquired, as detailed, under the act of 1821, was claimed to be 
tortious, and the court requested to instruct the jury accordingly. The 
possession, certainly, was not tortious ; it was not contrary to law, but 
authorized by the act of 1821, and in strict conformity with its provisions 
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By that act, in case the defendant refuses to give the security which it 
requires, the sheriff is directed to deliver the property sued for to the plain- 
tiff, he first giving bond and security to have it forthcoming to answer the 
judgment, execution or decree of the court. The possession was, then, 
in this case, authorized by law, and acquired by legal process. Moreover, 
the bond and security is intended to secure the forthcoming of the property, 
to answer the judgment of the court in this very case, if there should be 
one, in favor of the plaintiff. How, then, can it be tortious? The con- 
version, to maintain trover, must be wrongful. There are numerous cases 
in the books establishing the doctrine, that possession acquired fairly un- 
der legal process, is not a wrongful conversion.— See Wheaton’s Selwyn, 
1390 and 1396. Ifthe taking be such as wiil subject the wrong-doer to an 
action of trespass, it is a wrongful conversion, and trover is a concurrent 
remedy.— Saunders on Plea. and Evi. 880; 3 Wils. 336; Willes, 55 ; 
B. N. P. 44. It surely cannot be maintained that, in this case, the de- 
fendant would be liable for a trespass. We do not mean to say, however, 
that, in the case before the court, trover will not lie. The statute of ’21 
makes the possession, which it allows, amenable to the title, when estab- 
lished. We only deciue that the court below committed no error in declin- 
ing to charge the jury that the possession was tortious. We affirm the 
judgment below upon this point, and dismiss the writ of error as to all 


the rest. 





No. 41.—Wm. Manarrey, plaintiff in error, vs. Henry C. Perry 
et al., defendants in error. 


A brief history of the action of Assumpsit. 


Assumpsit lies concurrently with debt—each in a very compendious form—on con- 
tracts, express or implied, for remuneration for personal services, as well as for all 
the usual money demands. 

Different counts may be joined in all cases where the same plea applies and the 
same judgment can be rendered, and in some where different pleas are put in; 
provided the same judgment may be rendered on all the counts. 


Simple and short precedents in Debt and Assumpsit. 


By the Court—Lumrxin, Judge. 


The plaintiff filed the following declaration against the defendants, in 
the above case : 


GEORGIA, : . 
‘Mesrena tanta, : To the Honorable Inferior Court of said county. 


The petition of William Mahaffey shows, that Henry C. Petty, Philip 
A Clayton, Robert A. Ware, William Bilbro and John Bilbro, as copart- 
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ners, and all of said county, owe to, and unjustly detain from, your 
petitioner, the sum of eight hundred and nincteen dollars and eighty-five 
cents, as principal, besides interest thereon, at eight per cent. per annum, 
and besides thirty-four dollars and eighty-one cents as costs of suit. For 
that whereas, at the Superior Court of Franklin county, in Apalachicola dis- 
trict, of the Territory of Florida, begun and held in the city of Apalachi- 
cola aforesaid, in the district aforesaid, heretofore, to yit, on the four- 
teenth day of April, in the year of our Lord eighteen hundred and forty- 
one, before the Honorable Samuel W. Carmack, the judge of said court ; 
your petitioner, by the consideration and judgment of said court, recover- 
ed against said defendants the sum of eight hundred and nineteen dollars 
and eighty-five cents, which was adjudged to him for his damages, and 
also recovered against said defendants his costs by him about his suit in 
that behalf expended ; and your petitioner says that his said costs were 
the sum of thirty-four dollars and eighty-one cents; whereof said de- 
fendants were convicted as by the record and proceedings thereof, still re- 
maining in said court, before the judge thereof, at the city of Apalachi- 
cola aforesaid, more fully appears; whereby an action has accrued to 
your petitioner, to demand and have of and from said defendants, said 
sum of eight hundred and nineteen dollars and eighty-five cents, besides 
interest thereon at eight per cent. per annum, from the day and year 
aforesaid, and also said sum of thirty-four dollars and eighty-one cents. 
And your petitioner further shows, that said defendants are indebted to 
your petitioner in another sum of thirty-three hundred dollars. For that 
whereas, heretofore, to wit, on the twenty-third day of February, eighteen 
hundred and thirty-nine, in consideration that your petitioner would act 
and serve as engineer of and on board the steamer Alabama, running on 
and navigating Chattahoochy river, the said defendant agreed and pro- 
mised him to pay him for his services as such engineer, at and after the 
rate of two hundred dollars a month, for and during the time your peti- 
tioner should so serve ; and your petitioner says that he did so serve said 
defendants as engineer of and on board said steamer for a long space, to 
wit, from the day and year last aforesaid, until the fifteenth day of April, 
eighteen hundred and forty. By means whereof said defendants became 
liable to pay to your petitioner, said first (in this count) mentioned sum of 
money, to wit, onthe day and year last aforesaid. Yet said defendants, 
although often requested so to do, did not, nor would, pay said sum of 
money, or any part thereof, to your petitioner, but have hitherto wholly 
failed and neglected so to do; whereby an action has accrued to your 
petitioner, to have and demand from said defendants said last-mentioned 
sum of money. And for that whereas, said defendants, heretofore, to wit, 
on the day and year last aforesaid, was indebted to your petitioner in one 
other sum of thirty-three hundred dollars, for the wag-s of your peti- 
tioner before that time, and then due, and payable from said defendants to 
your petitioner, for the service of your petitioner by him before that time 
done and performed as an engineer of and on board of a certain steamer of 
said defendants, called the Alabaina, and for said defendants, and on their 

etainer, and to be paid by said defendants to your petitioner, when they 
should be thereunto afterwards requested. Whereby, and by reason of 
said last-mentioned sum of money being wholly unpaid, an action has ac- 
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crued to your petitioner to have and demand from said defendants said 
last-mentioned sum of money. 

And for that, whereas, heretofore, to wit: on the first day of Novem- 
ber, in the year aforesaid, in consideration that your petitioner would act 
and serve as engineer of, for, and on board of said steamer Alabama, ply- 
ing on and navigating said river Chattahoochy; they, the said defend- 
ants, promised him to pay him for his services as such engineer, at and 
after the rate of two hundred dollars per month, for and during the boat- 
ing season, then immediately ensuing ; that is to say, from the said first 
day of November, until the middle of the Spring of the year next follow- 
ing ; and your petitioner says that he did act and serve as engineer of, 
for, and on board of said steamer Alabama, plying on and navigating said 
river, for a long space of time, 1o wit : during said boating season, that is 
to say, from said first day of November, in the year eighteen hundred 
and thirty-nine aforesaid, until the fifteenth day of April, in the year next 
thereafter. By means whereof said defendants became liable to pay to 
your petitioner said last-mentioned sum of money, to wit: on the day 
and year last aforesaid. Yet said defendants, although often requested 
so to do, did not, nor would pay to your petitioner said sum of money, or 
any part thereof, but have hitherto wholly failed and neglected so to do. 
And whereas, also, the said defendants, to wit: on the said fifteenth day of 
April, in the year eighteen hundred and forty, were indebted to your peti- 
tioner, in the further sum of thirty-three hundred dollars, for the work and 
labor, care and diligence of your petitioner, by him before that time done 
and performed, and bestowed in and about the business of the defendants, 
and for them, and at their special instance and request, and also, for di- 
vers materials, and other necessary things, by your said petitioner found, 
provided, used and applied, in and about that work and labor, for said 
defendants, and at their special instance and request, and to be paid to 
your petitioner, when they should be thereunto afterwards requested : 
Whereby, and by means of said last-mentioned sum of money being and 
remaining wholly unpaid, an action hath accrued to your petitioner, to 
have and demand of said defendants said last-mentioned sum of money. 
Yet said defendants, although often requested so to do, have not paid 
your petitioner said sum or sums of money, above demanded, or every or 
either of them, or any part thereof, but to do so have wholly refused 
and failed, and still fail and refuse, to the damage of your petitioner, four 
thousand dollars; and, therefore, he brings suit, and prays process may 
issue, requiring said defendants to be and appear at the next Inferior 
Court, to be held in and for said county, then and there to answer your 
petitioner in an action of debt. 

Jones, Bennine, and Jones, Plaintifi’s Attorneys. 

The defendants to this action pleaded the general issue, that they were 
not indebted, &c., and payment. Upon the appeal trial, a verdict was 
found for the plaintiff for .6520 07 principal, $211 interest, and cost of 
suit. Counsel for defendants moved an arrest of judgment upon the fol- 
lowing grounds, to wit : 

Ist. Because the plaintiff’s declaration contained counts in debt and 
counts in assumpsit ; which could not be joined in the same action. 

2d. Because said verdict, if found upon the counts in assumpsit, or 
either of them, is increased by the finding of interest. 





264 SUPREME COURT OF GEORGIA, 


Mahaffey vs. Betty et al. 


3d. Because it does not appear upon which of said counts—the count 
in debt or the count in assumpsit—the said verdict was rendered. 

4th. Because said verdict is found and rendered against all of said de- 
fendants, when the record of said case shows service > only as to a part of 
them. 

This motion was argued before Judge Dougherty, in May, 1846, when 
it was adjudged by him, that the same be sustained on the ground ‘of the 
misjoinder of incongruous counts in the writ, and a new trial was directed. 
To this decision the plaintiff, by his counsel, excepted ; and we are asked 
to reverse it, as erroneous in law. 

The motion below was no doubt well taken, provided the facts warrant- 
ed it. Care should be taken by the pleader not to insert any counts that 
cannot be joined in the same action; and a misjoinder will be good 
ground for a general demurrer oran arrest of judgment on a writ of error.— 
2 Bos. § Pul. 424; 4 Term Rep. 34. 

The general rule to be deduced from the authorities as to what forms 
of action may be joined together is, that when the same plea may be 
pleaded, and the same judgment given on all the counts of the declaration, 
or when the counts are of the same nature, and the same judgment is to 
be given on them all, though the pleas be different—as in case of debt 
upon bonds and simple contract—they may be joined.—Saund. 117, c; 
1 Term Rep. 276, 277; Bac. Abr. tit. Act. in Gen.; Com. Dig. tit. 
Action G.; 1 Chit. Plead. 180: Tidd. Pra. 11. Assumpsit and debt, 
(2 Smith, 618; 3 Smith, 114;) or assumpsit and an action on the case, 
or for a tort, cannot be joined.—1 7. Rep. 276,277; 1 Vent. 366; 
Carth. 189; 3 B. & A. 208. Nor assumpsit with trover, (2 Lev. 101; 
3 Lev. 99; 1 Salk. 10; 3 Wils. 354; 6 East, 335; 2 Chit. Rep. 343,) 
nor trover with detinue.— Willes, 118. 

We see no difficulty in the present case in rendering the same judgment 
upon all these counts. The first is upon ajudgment recovered in Flori- 
da. The second is upon an agreement to pay plaintiff two hundred dol- 
lars a month for his services, as engineer in the steamer Alabama, for a 
specified period. The third is the same as the second, with the excep- 
tion that the period of service was to be during the next boating season. 
The fourth is for wages due the plaintiff, for services rendered the defend- 
ants as engineer, and on their retainer; and the fifth is for work and 
labor, care and diligence, done and bestowed about the business of the 
defendants at their request, and also for divers materials and other neces- 
sary things found and provided at their request. In other words, all the 
remaining counts, after the first, are for money due for the personal ser- 
vices of the plaintiff, rendered the defendants, and for materials found 
them. 

The objection is, that this cannot be done, as some of these counts are 
in debt, where the judgment must be for money ; and some in assumpsit, 
where the recovery is in damages. Uponacareful inspection of the 
writ, we hold that there is no count in it in assumpsit. The line which 
separates debt and assumpsit is so very attenuated, that it is not always 
very easy to fix and define it clearly. One thing is most obvious, name~- 
ly: that the pleader, with an accurate perception of what essentially 
constitutes assumpsit, has studiously avoided it. Originally, debt was the 
only form of action for money demands ; and assumpsit was not generally 
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introduced as a remedy to recover money, until the iatter end of the reign 
of Elizabeth or the beginning of that of James, her successor. It is 
asserted that Slade’s case, in 4 Coke, is the first to be found, where the 
Court of King’s Bench held that asswmpsit would lie concurrently with 
debt, for the recovery of money. Since that time, it has crept into such 
general use, grown into such favor, that the profession begin now to con- 
clude that debt will not lie in cases where, until the beginning of the 
seventeenth century, it was considered the only remedy. 

¢ Elementary writers, who treat of the different forms of actions, state 
that debt is by far the most extensive of those ex contractu. Judge 
Blackstone, in his Commentaries, says, that to maintain debt, the sum 
must be certain ; and if there be no settled amount, assumpsit and not debt 
istheremedy. But such, I apprehend, is much too limited a view of this 
action. The better and more modern opinion is, that debt will lie on all 
the contracts, express or implied, arising out of the ordinary transactions 
of life. Lord Mansfield, in Wallen vs. Wilton, (Douglas, 6) says: 
“‘Debt may be brought for a sum capable of being ascertained, though 
not ascertained at the time of the action brought.” And Justice Buller, 
in the same case, observes: “ that all the old cases show that whenever 
indebitatus assumpsit is maintainable, debt also is. Till Slade’s case, a 
notion,” he says, ‘* prevailed, that on a simple contract for a sum certain, 
the action must be debt ; but it was held, in that case, that the plaintiff had 
his election, either to bring assumpsit or debt. By the arguments in Vaughan, 
(101,) it seems,” continued the learned Judge, “that the doctrine 
of Slade’s case was not approved of at first; and from the manner in 
which the statute of 3 Jac. 1 c.8 was penned, it is probable the action of 
assumpsit was not then much in use in such cases. Afterwards, how- 
ever, it became very general.” 

Debt and assumpsit lie concurrently, and each in a very succinct form, 
for remuneration, for personal service, and for all the usual money demands. 
As I remarked before, whether the writ be actually in one form or the 
other, is sometimes not only verata, but vexatissima questio, If I were 
asked to describe the hair-line boundary which separates the two, I should 
find it difficult to do it. The very thing which constitutes the essence of 
assumpsit, (i. e. the super se assumpsit,) it is supposed may be ‘omitted, 
without prejudice to the action. It is this part of the writ which, taken 
from the forms when pleadings were in Latin, gives it its name, super se 
assumpsit et promisit: that is, the defendant undertook, or more literally, 
took upon himself, and promised. Strike this out, and there is scarcely a 
distinctive feature of the action left. 

The following are simple and compendious forms in assumpsit and 
debt: ‘ For that whereas, heretofore, to wit: on the , the defend- 
ant was indebted to your petitioner two hundred dollars, for services as 
an engineer on a steamboat, then rendered by your petitioner, to the said 
defendant, as will appear by the annexed bill of particulars, and at his 
request. And afterwards the said defendant, in consideration of the 
premises, then promised your petitioner to pay him the said sum of money 
on request.” 

‘“‘ For that, heretofore to wit, on the , the defendant was in- 
debted to your petitioner two hundred dollars for services as an engineer 
on a steamboat, then rendered by your petitioner to the said defendant, as 


, 








266 SUPREME COURT OF GEORGIA, 


Watson et al. vs. Watson et al. 








will appear by the annexed bill of particulars, and at his request, to be 
paid for by the defendant to your petitioner onr equest ; whereby, and by 
reason of the non-payment thereof, an action hath accrued to your peti- 
tioner to have and demand the said sum of two hundred dollars.” 

Here it will be perceived that the shade of difference is so slight, that 
it would perplex the most dextrous draftsman to say which was debt, 
and which assumpsit ; and yet these precedents will abide the most search- 
ing scrutiny. Had the declaration been demurred to on the ground that, 
under the judiciary of 1799, the common counts could not be recovered on,* 
it would have been a very different thing. Lord Holt is reported to have 
said, that he was a bold man who first ventured on these general counts. 
But this attempt evidences, certainly, a much more striking display of 
- courage under our judiciary. But no objection was taken to the suit on 
that account. 

Holding, then, as we do, that all the counts in the declaration are in 
debt, there would seem to be no defect in the verdict of the jury. Were 
it otherwise, the motion in arrest of judgment was sustained on the single 
ground of the misjoinder of incongruous counts. We are left to infer, 
therefore, from the record, that the other grounds were overruled. At 
any rate, if the court below expressed no opinion upon them, we have no 
right to do so. 

Judgment reversed. 





No. 42.—James S. Watson and Wiii1am C. Watson, per prochain 
amt, plaintiffs in error, vs. Joan H. Watson and B. W. WaLKER, 
executors of James C. Watson, deceased, ef al., defendants in 
error. 


The estate of a guardian, who dies chargeable to his wards, is liable and bound there- 
for, before any other debt, though such other debt may have been prosecuted to judg- 
ment against the guardian, in his lifetime. 


This was a bill in equity, filed by the plaintiffs, by their next friend, 
James A. Slaton, in Muscogee Superior Court, against Watson and 
Walker, executors of James C. Watson, deceased, and divers others, who 
were judgment creditors of said deceased. The bill sets forth that the 
complainants are the minor children of William C. Watson, deceased ; 
that James C. Watson, the defendants’ testator was, about the 5th of March, 
1833, by the Court of Ordinary of Muscogee, duly appointed the guardian 
of the complainants, and as such he took possession of their estate ; that 
said James C. Watson, guardian, as aforesaid, in pursuance of leave by 
the said court of ordinary, on the Ist January, 1836, sold the specific pro- 
perty of the complainants—lands, negroes, &c.—and converted them into 
cash, to the amount of about seven thousand six hundred dollars ; that 
he continued to act as guardian of the complainants until the spring of 1843, 
when he died, indebted to the complainants, his wards, about $16,000 00, 
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and leaving his estate chargeable for that amount to the complainants, 
as his wards, as aforesaid. 

The bill further sets forth, that the said James C. made a will, appoint- 
ing four executors, of whom only the defendants, Watson and Walker, 
qualified. The bill further states that, previously to the death of the said 
testator, Farish Carter and Michael J. Kenan, executors, &c., and divers 
others, whose names and residences are set forth in the said bill, as defend- 
ants, obtained judgments, and caused executions to issue against the said 
James C., defendants’ testator ; and that, since his death, and before the 
qualification of the said Watson and Walker as executors, and also before 
they had actual possession of his effects, the said judgment creditors had 
levied their said executions on the real and personal estate of the said 
James C., defendants’ testator ; that the estate levied is all within the 
jurisdiction of the court, of which the said James C. died possessed, and 
that it is insufficient to satisfy the demands of the complainants against said 
estate ; that the estate of said James C. is insolvent. The bill further 
states, that the order of the court appointing the testator guardian of the 
complainants, as also the bond by him then given, have been destroyed 
by fire, and that the complainants do not know who the securities were ; 
and, also, that the order granting leave to sell has been burned. The bill | 
then concludes with a prayer that Watson and Walker, executors of James 
C. Watson, complainants’ former guardian, may be compelled to account ; 
and that sufficient of the estate of their testator may be decreed to be sold 
to satisfy the demand of the complainants ; and that Farish Carter and 
Michael J. Kenan, and the other judgment creditors, may be enjoined and 
restrained from further proceedings against said property leviedon. The. 
bill was sanctioned, and, after several continuances and terms, given to 
perfect service, at May Term, 1846. 

Several of the judgment creditors demurred to the complainants’ bill, 
on the ground that they were not entitled to the relief or discovery 
prayed ; which said demurrer, after argument, was sustained by the court 
below, and the injunction dissolved, and the bill was dismissed as to the 
said judgment creditors. To which decision the complainants excepted. 


ALFRED Iverson and James Jounson, for the plaintiffs in error. 


The court erred in dismissing the bill, because the statute compels executors to 
pay out of the estate of testator so much as shall appear to be due to the orphans 
of whom testator was guardian, before any other debt of testator.—Hotchkiss, 485. 

The statute prescribes the order in which debts of the testator or intestate shall 
be paid by the executor or administrator, and postpones judgments to certain debts 
therein described.— Hotchkiss, 485. 

See construction of the statute, R. M. Charlton’s, Rep. 26. 

This construction sustained. See following cases and authorities.—2 Bacon’s 
Abr. 436 ; 2 Wms. on’ executors, 719 ; 17 Sergt. and Rawle, 328; 2 Devereauz, 21,; 
9 Wendell, 456 ; 4 Dallas, 450; Bur. Rep. 246. 

An English statute (see 2 Wms. on executors) prescribes that debts due by over- 
seers and officers to friendly societies shall be first paid.—See adjudications, 6 
Ves. 98, 441, 804; 15 Ves. 281. 

The act of Congress gives to the United States priority of payment.—See the 
act; Conard vs. Ins. Co., 1 Peters, 438, and construction in the 6 following 
pages :— Thellusson vs. Smith, 2 Wheaton, 396 ; 4 Wheaton, 108 ; 2 Cranch, 421 
3 Cranch, 73. 
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Hines Hott and Henry L. Bennine, for the defendants in error, 


In support of the decision of the Court below, cited the following authorities : 
Prince Dig. 233, 435; Toller’s Law of Exrs. 258, note 1; 2 Cranch’s Rep. 358 ; 
3 2b. 73, (90, 91;) 2 Wheaton, 396, (426 ;) 1 Peters’ Rep. 386, (431;) 1 M’Cord’s 
Chan. Rep. 466, citing 1 Dess. 456 ; 3 Dess. 530; 4 Ves. 538, 638; 1 J. Ch. Rep. 
305; 4 ib. 619, 643 ; 2 M’Cord’s Ch. Rep. 416; 1 ib. 167. 


By the Court—W arner, Judge. 


The main question made on the argument of this cause, for the con- 
sideration of the court, was as to the construction which should be given 
to the fifth section of the act of 18th February, 1799. The fifth section 
is in the following words: ‘“‘ When any guardian, executor, or adminis- 
trator, chargeable with the estate of any orphan, or deceased person, to 
him, her, or them committed, shall die so chargeable, his, her, or their 
executors, or administrators, shall be compellable to pay out of his, her, 
or their estate, so much as shall appear to be due to the estate of such 
orphan, or deceased person, before any other debt of such testator or in- 
testate.—Prin. Dig. 233. It is insisted for the defendants in error, that, 
inasmueh as the creditors of General Watson obtained their judgments 
against him, prior to his death, a lien was thereby created on his prop- 
erty, by virtue of the 26th section of the judiciary act of 1799, which 
declares: “‘ All the property of the party against whom such verdict 
shall be entered, shall be bound, from the signing of the first judgment,” 
&e.—Prin. Dig. 426. At the time of Watson’s death, no levy had 
been made on the property; but the defendants in error contend, such 
judgment creditors are entitled to be paid out of the property now in the 
hands of his executors, in preference to the claim of the complainants in 
the bill, who are the plaintiffs in error ; because a lien was created in 
their favor, under the judiciary act of 1799. In support of their posi- 
tion, the defendants in error rely mainly on the case of Conard vs. The 
Atlantic Insurance Company, (1 Peters’ Kep. 386,) and other cases, decid- 
ed by the Supreme Court of the United States, giving a construction to 
the priority act of Congress, passed in the year 1799. 

Without questioning the authority of any of the cases cited at the bar by 
the counsel for the defendants in error, our judgment must be controlled 
by the clear intention of the Legislature of Georgia, to be gathered from 
the several enactments to be found on the pages of our statute book. By 
the act of 18th December, 1792, (Prin. Dig., 228,) it is declared, the 
debts due by any testator, or intestate, shall be paid by executors and ad- 
ministrators in the order following, to wit: ‘‘ Funeral and other expenses 
of the last sickness ; charges of probate and will, or of the letters of 
administration ; next debts due to the public; next judgments, mortgages, 
and executions, the eldest first ; next rent; then bonds or other obliga- 
tions; and lastly open accounts.”’ It appears from the record in this case, 
the property levied en is all that belongs to the testator’s estate, within 
the jurisdiction of the court ; and it further appears, his estate is insolvent. 
The position of the defendants in error goes to the extent, that a judgment 
obtained against the testator in his lifetime, would be entitled to seize the 
property in the hands of his executors, and apply the proceeds of the sale 
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under execution, in satisfaction thereof, in preference to the funeral, and 
other expenses of the last sickness, charges of probate, and debts due to 
the public ; because a lien was created on the property by the judgment, 
prior to the death of the testator, by the judiciary act of 1799. Such has 
not been the contemporaneous construction given to the acts of 1792 and 
1799 by the courts of this State, so far as we know or believe. The 
judiciary act of 1799, which creates the supposed lien, was passed on the 
16th day of February of that year. The act, under which the plaintiffs 
in error claim priority of payment, was passed during the same session of 
the Legislature, on the 18th day of February, 1799; two days after the 
enactment of the judiciary act. ‘The defendants in error, however, seek 
to derive some assistance from the act passed 13th December, 1810, 
(Prin. Dig. 535,) which declares, in substance, the same as the judiciary 
act of 1799, ** that all the property belonging to the defendant or defend- 
ants, shall be bound and subject to the first judgment or judgments, ob- 
tained in either of the Superior, Inferior, or Justices’ Courts of this State.” 
We do not think this latter statute at all conflicts or interferes with the 
act ot 18th February, 1799, under which the plaintiffs in error claim 
priority of payment. Before the passage of the act of 13th December, 
1810, the rule was unsettled whether judgments obtained in the Justices’ 
Courts of this State, or in the Inferior Courts, although of equal or older 
date with judgments obtained in the Superior Courts, stood on the same 
footing, as regarded the right to claim money in the hands of sheriffs, 
coroners, or constables. 

This act was passed for the purpose of settling a definite rule on that 
subject, as its title purports. It is entitled, ‘‘ An act to point out a regu- 
lar and definite rule for the priority of judgments, obtained in the several 
courts in this State.”? The conflict was mostly in regard to judgments ob- 
tained in Justice’s Courts, where there was no verdict of a jury, as men- 
tioned in the judiciary act of 1799 ; and the act of 1810 was intended to 
place all judgments on the same footing, whether obtained in the Supe- 
rior, Inferior, or Justice’s Courts. All judgments obtained in either of 
the aforesaid courts, bind the property of the defendants for the payment 
of the debt, so as to prevent an alienation thereof by him. But the title 
to the property continues in the defendant, notwithstanding the rendition 
of the judgment, until seizure and sale, in the manner pointed out by law. 
When, therefore, the judgments were obtained against Watson in his 
lifetime, all his property was bound for the payment thereof, so far as to 
prevent an alienation of the same by him, according to the true intent 
aud meaning of the judiciary act of 1799. Two days after the Legisla- 
ture had passed the judiciary act of 1799, binding the property of the 
defendant for the payment of the judgments which might be rendered 
against him, the same body thought it necessary to enact another stat- 
ute, entitled, “ An act, for the better protection and security of the rights 
of orphans and their estates.” To accomplish this very desirable object, 
so creditable to the heads and hearts of our legislators, they declared : 
‘*¢When any guardian, executor, or administrator, chargeable with the 
estate of any orphan, or deceased person, to him, her, or them committed, 
shall die so chargeable, his, her, or their executors or administrators 
shall be compellable to pay out of his, her, or their estate, so much as 
shall appear to be due to the estate of such orphan or deceased person, 
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before | any ‘other debt of suc such testator or intestate.” N otwithstanding the 
Legislature had bound the property of the defendant, by the judgment for 
the payment of the debt, so as to prevent its alienation by him ; yet it 
doubtless occurred to their minds, that such defendant might be a guard- 
ian, executor, or administrator, and might die chargeable as such ; and, 
therefore, made provision for just such a case, by declaring, so much as 
shall appear to be due such orphan, or deceased person, should be paid out 
of the estate of such testator or intestate, before any other debt. We can- 
not fora moment suppose the Legislature intended to be so inconsistent as 
to declare the amount due the estate of the orphan should be paid before 
any other debt of the testator, or intestate, when his whole estate was 
liable at the same time to be appropriated towards the satisfaction of the 
judgments. Such a construction would be very far from protecting and 
securing the rights of orphans, and their estates. Admit the act of 18th 
Feb. 1799, is inconsistent with the act of 16th Feb. 1799; the former 
being the later statute, must prevail; bnt we think such a construction 
can be given to them, as to enable both to stand, and effect the intention 
of the Legislature. 

The 36th section of the judiciary act of 1799 was evidently intended 
to bind the property of the defendant for the payment of the debt, and to 
prevent an alienation thereof by him, to defeat such payment. The 5th 
section of the act of 18th Feb. 1799, was intended for the protection of 
the estates of orphans, when any guardian, executor, or administrator, 
should die, chargeable with such orphans’ estate in his hands. In order to 
give effect to this last act, a particular state of facts must exist. The 
deceased must have been a guardian, executor, or administrator, and 
must have died chargeable with the estate of an orphan or deceased per- 
son, to him committed. 

Now, the record in this case shows the judgments were obtained 
against Watson in his lifetime, and of course bound his property, as we 
have already shown, according to the provisions of the judiciary act of 
1799, and had he have lived, the 5th section of the act of 18th Februa- 
ry, 1799, never could have applied to him, or his property ; but the mo- 
ment he died chargeable, as the record states, as guardian of the plain- 
tiffs in error, in the sum of $16,000 00, the act does apply, and declares 
their claim shall be paid in preference to any other débt. The defendants 
in error are judgment creditors, who did not have their judgments satis- 
fied out of the property of the deceased, in his lifetime. The plaintifis 
in error are orphans, who allege the deceased was their guardian, and 
died chargeable as such to them in the sum of $16,000 00, and that the 
estate of Watson is insolvent ; that the property in the hands of his ex- 
ecutors is not sufficient to pay their claim, and pray their demand against 
Watson’s estate may be paid before any other debt, out of the property 
now in the hands of hisexecutors. We are of the opinion, the intention 
of the Legislature is too clear, and the words of the act too plain, for us to 
entertain any doubt upon this question. The act declares the claim of 
the plaintiffs shall be paid before any other debt of the testator. Judg- 
ments are debts af record.—2 Bl. Com. 511. 

It was urged at the bar that, in the lifetime of Watson, the judgment 
creditors could have proceeded to levy upon, and sell, this identical prop- 
erty, now in the hands of his executors, in satisfaction of their debts ; 
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therefore, they were entitled to the same rights now. The counsel for 
the defendants in error seem to overlook the fact, that the ¢it/e to the 
property was in Watson at the time of his death, although they might 
have divested the title, by levy and sale in his lifetime ; yet, failing to do 
so, the same is now assets in the hands of his executors, and the soyer- 
eign power of the State has declared the manner in which those assets 
shall be disposed of, he having died chargeable as the guardian of the 
plaintiffs in error. With equal propriety could the defendants in error 
contend, they would have been entitled to have had their judgments sat- 
isfied out of the property of the testator, in preference to a debt due the 
State, although the act of 1792 expressly declares, debts due the public 
shall be paid before judgments. The only difficulty in the way of the 
defendants inerror is, that Watson died before their judgments were col- 
lected, and he died chargeable as the quardian of the plaintiffs in the sum 
of $16,000 00; then comes the act of 18th Feb. 1799, which declares 
their claim shall be paid, before any other debt of the testator. This stat- 
ute, in our judgment, is founded on clear equity. The record, in this 
case, shows that Watson, as the guardian, sold the land and negroes of 
the plaintiffs, and mixed the proceeds thereof with his own estate. If he 
had not sold their property, but held it as their guardian, the judgment 
creditors could not have sold it in satisfaction of their judgments. The 
estate of Watson having been increased, to the extent of the value of 
their property, sold by him as their guardian, it is nothing but sheer jus- 
tice, the claim of the plaintiffs should be first paid out of it, before any 
other debt. We are, therefore, of the opinion the court below commit- 
ted error in sustaining the demurrer to the complainant’s bill, and dismiss- 
ing the same. Let the judgment be reversed, and the cause reinstated. 


No. 43.—Joun Jounson, County Treasurer, plaintiff in error, vs. 
the Strate or Georata, ex relatione, T. A. Brannon, former 
sheriff of Muscogee county, defendant in error. 


The writ of mandamus is grantable at any time, either in vacation or in term, upon 
proper cause shown. 

In all cases, however, where the parties’ rights may depend upon an issue of fact, 
the writ must be made returnable before the judge in term. 


The law organizing the Inferior Court, constitutes five justices the court. The 
concurrence of a majority of the whole number of justices is therefore ‘necessary 
to the validity of their action. 


The Inferior Court has no power to rescind an order drawn by it on the county 
treasurer for money. 


This cause came before the Supreme Court, upon the transcript of the 
record and bill of exceptions, from the Superior Court of the county of 
Muscogee. 
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It appeared that the Inferior Court of the county of Muscogee, sitting 
for county purposes, on the 31st January, 1846, passed the following or- 
der, viz. : 

“‘ Ordered, that the county treasurer pay to T. A. Brannon, former 
sheriff of said county, the sum of six hundred and six dollars and eight 
cents, as per account rendered for the year 1845, out of any money in the 
treasury.”’ 

A copy of said order, duly certified by the clerk of said court, was de- 
livered to said Brannon, and by him presented to the said John Johnson, 
the county treasurer, for payment, who refused to pay the same. The 
relator thereupon applied to the Honorable Robert B. Alexander, judge 
of the Chattahoochy circuit, for a mandamus nisi at chambers, and the 
writ was issued accordingly against the county treasurer, and made re- 
turnable before the judge in vacation. Upon the return of the writ, and 
before answering, the respondent, by counsel, moved to guash the writ, 
upon the ground that the judge had no power to issue the writ, and make 
it returnable before him in vacation. This motion the judge overruled, 
and the plaintiff in error excepted. 

The plaintiff in error then returned, as a reason and justification for his 
refusal to pay said order, that the Inferior Court in vacation had passed 
an order, rescinding their first order, three justices presiding, and two of 
them only concurring in the order to rescind. Also, a further order, 
passed at a regular meeting of the court, directing the plaintiff in error not 
to pay the order first made in favor of the relator. After argument had, 
the judge overruled the return of the plaintiff in error, and made the man- 
damus absolute against him. To which decision of the court below, the 
plaintiff in error excepted. Upon these two exceptions, error was as- 
signed. 


James Jounson, for the plaintiff in error. 


The mandamus nisi is defective and irregular.—3 Chitty’s Practice, 
89, 6 Term Rep. ; Dudley’s Rep. 221. 

The court will set aside and quash irregular process.—4 Cowen, 73; 
7 East. 345; 5 Stewart and Porter, 402. 

The court erred in making the mandamus peremptory, there being no 
legal right as against treasurer.—10 Wend. 


Hines Hott, for the defendant in error, 


On the Ist point, cited Prin. Dig. 909-10-11 ; Constitution, 419, 420, 
421, 440, 441, 438, 618. 

And on the question whether mandamus was the proper remedy, cited 
Prin. Dig. 185; Dudley’s Rep. 37; 6 Johns. Rep. 279; 12 1b. 414; 19 
Ib. 259 ; 8 1b. 247; 1 Strange Rep. 42. 


By the Court--Niszer, Judge. 


A mandamus nisi was issued by the judge of the Circuit Court for the 
county of Muscogee, in favor of T. A. Brannon against John Johnson, 
the county treasurer, for the purpose of enforcing payment of the following 
order, to wit: 
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“ Ordered, that the county treasurer pay to T. A. Brannon, former 
sheriff of said county, the sum of six hundred and six dollars and eight 
cents, as per account rendered for the year 1845, out of any money ‘in the 
treasury.” The writ was issued and returned before Judge Alexander 
at chambers, in vacation. Upon the return, and before answering, the 
respondent, by counsel, moved to quash the writ, upon the ground that 
the judge had no power to issue and make it returnable before him in 
vacation. This motion the judge overruled, and upon this judgment 
error is assigned; the plaintiff in error alleging, that the judge of the 
Superior Court has no power in Georgia to issue the writ of manda- 
mus, or to make it returnable before him in vacation. This was form- 
erly a prerogative writ, but is now a writ of common right. The citi- 
zen is entitled to it in all cases where he has a perfect legal right, and no 
adequate and specific remedy for its enforcement.— Bac. Abr., title Mand. 
It is the duty of the court to grant it, yet it is also its duty to permit 
the party called upon to show cause against it. It is not pretended that 
in this case it was not the proper remedy to compel payment of the 
order. By the Constitution of Georgia, the judges of the Superior Courts, 
or any one of them, shall have power to issue writs of mandamus, pro- 
hibition, &¢.— Const. art. 3, sec. 7; Prin. 911. 

The manner and time of exercising this power is not prescribed by stat- 
ute, and we are therefore remitted to the common and statute law of Eng- 
land, as of force at the time of our adopting stztute for our guidance in this 
particular. We have no doubt of the power, according to the common 
law, of the judges to issue this writ at any time in vacation, but believe 
that, in general, it must be returnable in term. We are not inclined to 
favor the idea, that the judges may give judgment upon any question in- 
volving facts, in vacation, unless the power be expressly conferred by 
statute. 

In England, the writ of mandamus, when the defendant resided above 
forty miles from London, was, by a rule in King’s Bench, returnable 
within fifteen days from the time it bore teste ; if less than forty miles, 
then within eight days.—2 Salk. 434. Under other circumstances, no 
rule as tothe time of its return appears to have been established. As 
the terms of the courts in England occupy the greater part of the year, 
it would there subject the parties to no inconvenience to have these 
writs returnable within the terms. 

Formerly the answer or return of the respondent was not traversable, 
and the relator was left to his action on the case for damages for a false 
return. Now, however, by statute of 4 Anne, the return to the writ 
may be traversed; and this right of traversing is in lieu of an action for 
false return. Upon the issue made, the jury are to inquire of the dam- 
ages as partof thecharge. Since this statute, in cases to which it applies, 
proceedings by mandamus are in the nature of an action, pleadings there- 
in being admitted. By the 6th sec. of the statute of Anne, the respondent 
is allowed time to make a return, plead, reply, rejoin or demur. This 
statute does not extend to all cases; and in all cases to which it does not 
extend, the proceedings were according to the course of the common law, 
until the statute of 1 William 4 extended its provisions to all writs of 
mandamus except as to certain cases therein specified.— Wheaton’s Sel- 
wyn, 1115. I refer to ae statutes to show, that proceedings by man- 
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damus are in the nature of an action, to which the respondent may 
plead, and upon which issue may be joined. The statute of Anne is in 
force in Georgia. Under these English statutes, the issues of fact are 
triable by a jury. By the statute of 38 Geo. 3, it is made the duty of the 
court, at the instance of either party to a writ of mandamus, to direct the 
issues made thereon to be tried in the adjoining county, and to award a 
writ of venire factas accordingly.— Tidd’s Prac. 724. 

Now, in England, the writ of venire facias is always at the command of 
the court; a jury may be summoned at any time. It is not, therefore, 
on account of the traverse being triable by a jury, indispensable in Eng- 
land, that the writ be returned in term. But how is it here? By 
common law, by statute of Anne, in force in Georgia, by the Constitution 
of the State and of the United States, the citizen is entitled, as well in the 
case of a mandamus, as in any other case, to the trial by jury. Can he 
enjoy this right upon a mandamus, returnable before a judge in vacation ? 
Can the judge in vacation summon and empannel a jury? We know of 
no such general power. The statute of the State prescribes the manner 
of summoning and empanneling grand ‘and petit jurors; and where a 
jury is authorized in any special proceeding, the manner of assembling it 
is specially designated. The judge can command a jury for the trial of 
an issue on mandamus, only in term ; and for this reason, we are of opin- 
ion, that in all cases of mandamus, where the parties’ rights may depend 
upon an issue of fact, the writ must be made returnable before the judge in 
term. There was therefore error in the court below, in not quashing the 
writ, according to the motion of the respondent’s counsel. 

The return exhibited an order of the Inferior Court, passed in vacation, 
rescinding their first order ; also a further order, passed at a regular 
meeting of the court, directing the treasurer not to pay the order first is- 
sued in favor of the relator. The second in the series appears, by the re- 
cord, to have been concurredin by only two justices of the Inferior Court, 
three being present. This order, for this reason, we hold to bea nullity, 
and was properly disregarded by the judge. The law, organizing the In- 
ferior Court, constitutes five justices the court. We hold the concurrence 
of a majority of the whole number necessary to the validity of their 
action. 

It was claimed by the respondent, that the order directing him not to 
pay the sum due by the first order to the relator, was a conclusive bar to 
a recovery upon it. We do not so think. The relator had no notice to 
appear and resist it. The first order was evidence of a just claim; the 
court could not at will recall it. A right of action accrued thereon in fa- 
vor of the holder against the drawers or their legal agent. They occupy 
the position and hold the relations of any other drawers of such a paper, 
and could not discharge themselves by subsequent action, to which the 
relator was nota party. The court, through the respondent, were entitled 
to such defences against the claim as any other party to such an instru- 
ment would be entitled to make. Nor would the treasurer be loser: for 
if judgment passes against him, having made such defences as the law 

allows, it would be a protection against liability over to the court. It is 
the judgment then of this court, that the decision of the Circuit Judge, on 
the first assignment of error, be reversed, and affirmed on the second. 














‘ 


— ae “Ss € 





AMERICUS, JULY TERM, 1846. 275 
Nisbet vs. Lawson. 








No. 44.—Franxiin A. Nisper, plaintiff in error, vs. JamMEs 
Lawson, defendant in error. 


An appeal may be taken from a confession of judgment, reserving the right of appeal, 
as well as from the verdict of a jury. 


The recognizance of appeal need not be attested by the clerk. 


It is not the duty of the clerk to certify the day on which the court adjourned, in send- 
ing up the appeal. It will be presumed, unless the contrary appear, that the appeal 
was entered within the four days after the adjournment of the court at which the 
verdict was obtained. 

The entry on the bench docket, of two general continuances, without anything 
appearing on the minutes of the court, will not work a discontinuance of a cause, 
so as to entitle the defendant to a judgment of mon pros., under the law and the 
rules of practice in this State. 

If the clerk send up the original papers, together with a certified copy of the appeal 
bond, it is a compliance with the act which requires him to transmit the appeal. 


An appeal may be entered by the attorney of record. The law does not require that 
the party appealing should sign the bond. He must pay costs, and give security 
for the eventual condemnation money. His signature to the bond is only necessary, 
therefore, to signify his assent to the appeal. If put there by the attorney at law, 
he will be bound by the bond, if he subsequently recognize and ratify the act. 

A declaration, seeking to charge an attorney, on a promissory note placed in his hands 
for collection, must either allege that he received the money, or that the debt was 
good, and a reasonable time had elapsed, and that it had not been collected and paid 
over, or that the claim had been lost by neglect, or want of professional skill. 

An endorser on a note is an incompetent witness, on the score of interest, to prove 
the payment of money by him to the attorney of the plaintiff, in an action against 
the attorney, unless released. 

An agent of an insurance company may maintain an action in his own name, ona 
note belonging to the company, provided it be endorsed in blank, or made payable 
to bearer. Nor can the title of the holder of a negotiable note be questioned, 
unless the defence makes it necessary. 

An agent has no right to direct the payment of his principal’s money to his own debt. 
And if the attorney of the principal pays money collected for him, to the debts of 
the agent, knowing that the funds belong to the principal, it will not be a good 
discharge. 

In an action of assumpsit, by the principal against his attorney, for money had and 
received, the measure of damages is the amount of money collected, with interest 
thereon, from the time it was demanded, or from the date of its reception, if the 
attorney has failed to give notice to his client, or willfully misapplied or appro- 
priated the money to his own use. 


For the facts and grounds of error taken in this case, see the opinion 
of the Supreme Court. 

His Honor Judge Nisper gave no opinion in this case, the plaintiff in 
error being a relative. 


James Jounson, for the plaintiff in error. 


The appeal should have been dismissed.— Hotchkiss, 600 ; rule of court, 6 John- 
son Rep. 296; 1 Chitty’s Pl. 523; Trdd’s Prac. 626 ; Ala. 98, and 395; 1 Strange, 
492. 

The court erred in ruling Grimes competent.—! Campbell, 251; 10 Pickering, 
137. 
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The court erred in charging that an agent might sue in his own name.—Chitty 
Pl. 2; 2 Stewart and Porter, 134; 12 Johnson Rep. 1; 1 Peters’ Rep. 46. 

The court erred in charging the jury in reference to the powers of a general 
agent.—2 Kent, 613; 3 Term. 757; 5 Peters, 292. 

The court erfed as to the allowance of interest, and the form of the verdict. 
—Hotchkiss, 395; Ib. 598. 


A. H. Cooper, for the defendant in error. 


ist. The court below committed no error in overruling the motion to dismiss 
the appeal.— Hotchkiss’ Dig. 600, 682; Rules Superior Court, title Appeals ; Best 
on Presumptions, 78, 79; 10 Johns. Rep. 220; 12 1b. 316; 3 Stewart, 23; Com. 
Dig. Attorney B. 1, 20. 

2d. The court committed no error in overruling the demurrer to the second count 
in the declaration.—2 Chit. Prac. 342, et seq.; Saunders on Pl. and Ev. 130, 131. 

3d. That the witness Grimes was competent, his interest, if any, being equally 
balanced.—Airt vs. Kershaw, 2 East, 456; I/derton vs. Atkinson, 7 T. R. 476; 
Woodhull vs. Holmes, 10 Johns. Rep. 231; Waters vs. Burnet, 14 Johns. R. 362. 
See also, Fleming vs. Gilbert, 3 Johns. Rep. 528; Edmonson vs. Machell, 2 Term. 
Rep. 4; Edwards vs. Evans, 3 East, R. 455. 

4th. An agent for hire or reward, may maintain an action in his own name, 
especially when the contract is made directly with him.—Chit. on Con. 230; Story 
on Agency, 393, 396 et ref.; Gardiner vs. Davis, 2 Carr. and P. 49. 

5th. That a general agent cannot direct the money of his principal, to his, the 
agent’s, own debts.— Story on Agency, 127,138; Kinne’s Law Compendium, 1845, 
tit. Agent ; Maanss, vs. Henderson, 1 East's, Term. R. 335. 

6th. The verdict of the jury in assumpsit, for money had and received, is for 
damages ; and the measure of damages is the principal sum received, with interest 
thereon, from the time of the demand.—Prin. Dig. 427, 294; 6 Wheel. Com. 


Law, 215. 
By the Court—Luwrxin, Judge. 


This action was originally brought in the Inferior Court of Muscogee 
county, by James Lawson, against Franklin A. Nisbet, to recover an 
amount collected by him, as an attorney, on a note made by William B. 
Phillips, dated March 25, 1841, for one thousand dollars, payable, sixty 
days after its date, to the order of William C. Gray, at the Chattahoo- 
chy Railroad and Banking Company of Georgia, with interest from date, 
endorsed by Gray, and also by Greenwood & Grimes. 

The defendant pleaded non assumpsit, payment; and, further, that the 
money had not been demanded of him before suit brought. 

The plaintiff confessed a judgment to the defendant, reserving the right 
of appeal; and thereupon did appeal to the Superior Court. 

At May Term, 1846, Judge Hitt presiding, a verdict was rendered for 
the plaintiff. 

At the trial of the cause, and before the same was submitted to the 
jury, the defendant moved to dismiss the appeal, on the following 
grounds, to wit: 

Ist. That the appeal was not taken from the verdict of a jury, but 
from a confession of judgment, reserving the right of appeal. 

2d. That the bond was not attested by the clerk, as required by the 
rules of court. 

3d. That it did not appear affirmatively, that the appeal was taken 
within four days after the adjournment of the court below. 
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~ 4th. That it ‘appeared to the court, (which v was admitted by the plain- 
tiff,) that, for the last two terms of this ,court, no judicial action was had 
in the case, and that therefore the case was discontinued. 

5th. That it did not appear by the certificate of the clerk, that the 
whole proceeding below was transmitted to this court—the clerk certify- 
ing the bond alone. 

6th. That the appeal bond was void, because it had been executed by 
the attorney of record, and not by the party himself. 

The court overruled the motion to dismiss the appeal, and thereupon 
the defendant excepted. 

The defendant then demurred to the second count in the declaration, 
and the demurrer, having been heard, was overruled, and thereupon the 
defendant excepted. 

The cause was then submitted to the jury, on the issues joined be- 
tween the parties. The plaintiff offered, first, in evidence, a declaration 
filed in the Inferior Court of Muscogee county, by Nisbet, as attorney ; 
in which said Lawson was plaintiff, and William C. Gray defendant. 
The writ set forth, as the feundation of the action, the same note for 
the collection of which the plaintiff sought to make the defendant charge- 
able ; and averred, that it was endorsed by Gray to Greenwoed & Grimes, 
and by them to Lawson. The declaration was signed by Nisbet, as attor- 
ney for Lawson, the present plaintiff, and the judgment was duly entered 
up in his favor. The original note, as described in the writ, was also 
given in evidence to the jury. 

The plaintiff then introduced Grimes, one of the endorsers on the note, 
to prove the payment of the money due thereon to Nisbet. 

The defendant moved the court te exclude his testimony from the jury, 
on the ground that he was incompetent, being interested in the event of 
the suit. But the court overruled the ebjection, and admitted the wit- 
ness to testify, and thereupon defendant excepted. Grimes, being sworn, 
testified, that he was one of the firm of Greenwood & Grimes, who en- 
dorsed the note, on which the meney was alleged to have been collected. 
The original note being shown him, he further testified, that in 1842, he 
paid on the note eight hundred dollars to Nisbet, which amount he (Nis- 
bet) admitted was the balance due on said note, after applying the pro- 
ceeds collected by defendant, of notes placed in defendant’s hands by 
witness, and including the eight hundred dollars, and the proceeds of the 
notes placed in defendant’s hands by witness, he paid defendant about 
eleven hundred dollars. Witness stated that he had several conversations 
with defendant on the subject. Being cross-examined, he testified that 
defendant stated that he received the note, alleged to have been collected, 


of one Gambrill, and that he considered it Gambrill’s note and prop- 


erty. 
Plaintiff swore Phillips, the maker of the nete. He testified that he 


was master of a beat, and had sold some goods, damaged on his boat ; and 
that the note in question was given by him, and endorsed for, and on 
account of, the property so sold by him, for the benefit of the indemni- 
ties of the policy of insurance, covering the goods damaged, and was 
in discharge of his liability for the goods so sold. That the note was 
made for an insurance company in New York ; that the plaintiff in this 
action was the secretary of said insurance company ; that Gambrill was 
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the cashier of the bank specified in the note, and that Lawson was not 
present when the note was given; and that Gambrill managed the whole 
matter in taking the note. The underwriters were not specified. The 
plaintiff introduced A. H. Cooper, who testified that he had acted as 
agent of plaintiff, demanded the money of defendant some six months 
before suit brought, that defendant refused to pay him the money, stating 
that it was a contest between him and one McCay, as to who should have 
the money. That he, the defendant, received the note of Gambrill, and 
had paid the proceeds thereof to Gambrill’s creditors. 

After the plaintiff rested his cause, and after argument had been had by 
the parties to the jury on the issues, the counsel for the defendant hay- 
ing insisted, in his argument, that no person but the individual in whom 
was the legal right to the money could maintain the action, the court 
charged the jury that such was the law; but that, if Lawson was the 
agent of the insurance company, for hire or reward, and though the 
money sued for might belong to the insurance company, yet he, Lawson, 
being an agent for hire or reward, might well maintain this action in his 
own name. To which charge, so given, defendant excepted. The 
defendant then requested the court to charge the jury, that if they should 
believe, from the testimony, that Gambrill was the general agent of the 
plaintiff, in reference to the note made by Phillips, and placed in defend- 
ant’s hands, that the said Gambrill might well direct the application of 
the money collected thereon ; and that if Nisbet paid the money collected 
thereon to any person under'the order of Gambrill, that he, Nisbet, might 
well do so, and that it would be a good discharge. The court refused 
to give the charge as requested, but charged that Gambrill might have 
been the general agent of the plaintiff; yet, being his agent, he had no 
right or power to order the payment of the money collected to demands 
against him, Gambrill; and that if Nisbet paid the money under such 
directions from Gambrill, with the knowledge that Lawson was the owner 
of the note collected, he was not thereby discharged, but was still liable. 
To the refusal of the court to charge as requested, and to the charge as 
given, the defendant excepted. The court charged the jury, that if they 
should find for plaintiff, they should return a verdict for so much as 
damages, and that the measure of damages in the case was the amount 
of money collected by the defendant and interest thereon, from the time 
of the demand made on him for the money, and that the verdiet should 
‘be for such entire sum, and not so much principal and so much interest. 
To which charge, so given, the defendant excepted. 

The first ground of complaint is, that the court did not dismiss the ap- 
peal, because it was not taken from a verdict ; the bond was not attested 
by the clerk ; it did not appear when the appeal was taken ; it did not 
appear when the appeal was transmitted ; the suit was discontinued ; the 
appeal was entered by the attorney at law. 

We see no sufficient reason for overturning a well-established and con- 
venient practice in all the circuits in the State, in allowing appeals to be 
taken from confessions as well as verdicts, where the right to do so is ez- 
pressly reserved. It saves time to the court, and costs tothe parties ; and 
it is the agreement of record, that it may be done. And it will not do 
to say that it is absurd to litigate further, when the party has confessed a 
judgment against himself. He confesses sub modo only. It is a condi- 
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tional or qualified, and not an absolute confession, and he is entitled to the 
benefit of the terms stipulated. And as to the bond not being attested by 

the clerk, the Jaw does not require that it should be. The statute is, that 

the party dissatisfied may, within four days after the adjournment of the 

court, enter an appeal in the clerk’s office of such court, (as matter of 
right,) provided the person so appealing, shall, previous to obtaining such 

appeal, pay all costs which may have accrued on the former trial, and 

give security for the eventual condemnation money. ‘The law does not 

even direct that a bond be given at all, much less prescribe the method 

of executing and attesting it. The rules of court, it is true, contain the 

form of the recegnizance upon appeal to be taken by the clerks ; and 

direct that the same be entered upon the minutes of the court, and 

attested by the clerk. And this is a very proper practice ; still, if the 

party aggrieved, within four days after the court, comes forward, claiming 

a rehearing, and pays all costs, and gives security for the eventual con- 
demnation money, whatever else may be omitted in the proceeding, 

upon compliance with these prerequisites, he is entitled to an appeal, 
as matter of right. 

It is alleged, however, that it does not appear that the appeal was en- 
tered within four days after the adjournment of the court ; that is, that 
the papers transmitted do not show that the recognizance bears date 
within four days from the adjournment. It is not necessary, we appre- 
hend, that this fact should appear on the face of the papers. The clerk 
of the Inferior Court, in the present case, sent up the original papers, and 
a certificate of the appeal bond. It was no part of his duty to certify as 
to the time when the Inferior Court adjourned. We must presume that 
he knew his duty, and did it, and that he would not permit an appeal to 
be entered after the expiration of the time allowed by law for that pur- 
pose. If the defendant intended to object to the regularity of the appeal, 
it was competent for him to furnish proof as to the date of the adjourn- 
ment, and upon production of this evidence, he would be in order to 
move to dismiss the appeal. 

When an appeal is taken from the Inferior Court, it is the duty of the 
clerk thereof, to transmit such appeal to the cleri: of the Superior Court 
of the county in which the verdict shall be obtained. In this case, the 
original papers are sent up, with a certified copy of the appeal bond: 
and this is a substantial compliance with the law. 

It is admitted, and the record establishes the fact, that two successive 
terms elapsed without any action being had in the cause. And it is now 
insisted, that this is, by legal intendment, an abandonment of*the suit. 
By the rules of pleading, if the plaintiff, after issue is joined, neglect to 
bring such issue on, to be tried in due time, as limited by the course and 
practice of the court in the particular case, he is adjudged not to follow 
or pursue his remedy as he onght to do; and thereupon a non prosequi- 
tur is given against him for this default. The rule then must be taken 
with the limitation which accompanies it, namely: where the party is 
guilty of delays against the rules of law. Continuances with us are regu- 
lated by law and the rules of court; each party—plaintiff and defend- 
ant—is entitled to one continuance only on the first trial; and three, at 
most, on the appeal; and the last of these must be for providential cause. 
In this is found a sufficient security against unnecessary delay. At any 
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rate, it would have to appear that the default in the present case had been 
contrary to the rules of law in this State, before judgment could be given 
against the plaintiff, asin case of nonsuit. Besides, it is the practice at 
present, in England, to refuse the judgment of non jurors for failure to 
file the declaration, replication, or other subsequent pleading, untila de- 
mand thereof is made in writing of the plaintiff, to speed the cause. And 
the settled practice of our courts has been, to grant an order nisi, before 
allowing judgment of non pros. to be signed. ‘The truth is, that the suit 
was continued generally by the court, for two successive terms; and the 
presumption is, by the consent of both parties; but the entry does not 
appear upon the minutes, but upon the bench docket only. 

It is further urged, that the attorney at law had no power to enter this 
appeal for his client. The rules of court, under which this appeal was 
entered, expressly authorized the appeal to be entered by the party in 
person, or by his attorney at law, and we believe the rule to be in accord- 
ance with the law. Upon general principles, it might well be doubted, 
whether the power to defend a cause would authorize the attorney to 
execute an appeal bond, which would bind his client, without his subse- 
quent ratification of the deed. But under our statute, authorizing an 
appeal, it would seem to be unnecessary for the party himself to execute 
the bond. His signature to it is well enough, to signify his assent to the 
appeal, and thus to give jurisdiction to the appellate court. But the main 
object of the bond is, and the only one contemplated by the act, to make 
the appellee secure in recovering his demand; and if competent securi- 
ties are obtained, this purpose is just as well answered without the party 
as with him. The first verdict binds his property, And this view is for- 
tified by the construction put on the English statute, which requires the 
party to enter into recognizance, in order to stay execution upon writ of 
error brought.— Barnes vs. Bulwer, Carth. 121; Good title vs. Bennington, 
Barn. 75. Jf an attorney is warranted by his general retainer to bring a 
second suit on a note, after being nonsuited in the first, (Scott vs. El- 
merdene, 12 Johns. Rep. 318,) and confess judgment without the will 
and consent of his client, and on whom process had not even been 
served (Gray vs. Gray, 2 Roll. Rep. 62; Dentonvs. Noyes, 6 T. R. 296) ; 
surely he had the power to signify the assent of his client to carry up this 
case by appeal ; and even to make him responsible upon the recogni- 
zance, the client having fully adopted the act as his own. 

We are of the opinion, therefore, after a careful examination of the 
record, that the court below committed no error in overruling the motion 
to dismiss the appeal. 

The defendant demurred to the second count in the declaration, for in- 
sufficiency, which is in the following words: ‘ And for that whereas, 
also, heretofore, to wit: on the sixth day of July, in the year eighteen 
hundred and forty-one, to wit, in said county, in consideration that your 
petitioner, at the special instance and request of said defendant, had 
then and there retained and employed the said defendant, as an attorney, 
solicitor, and counselor, in the several courts of law and equity in the 
said State of Georgia, for certain reasonable fees and reward, to be paid 
by your petitioner to the said defendant, and had also then and there 
authorized and empowered, the said defendant in like manner, to sue for, 
settle and collect, a certain debt then due and owing, from one William 
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B. Phillips and William C. Gray, and certain persons, under the name 
and description of Greenwood and Grimes, to your petitioner, on a 
promissory note, bearing date the twenty-fifth day of March, in the year 
eighteen hundred and forty-one, made by the said William B. Phillips ; 
whereby he, the said Phillips, promised to pay to the order of the said 
William C. Gray, sixty days after the date thereof, one thousand dollars, 
at the Chattahoochy Railroad and Banking Company of Georgia, with 
interest from the date thereof, for value dy which said note the 
said Gray afterwards, to wit, on the day and year last aforesaid, endorsed 
and delivered the same to the said Greenwood and Grimes, who then 
and there also endorsed and delivered the same to your petitioner ; and 
to obtain satisfaction and payment of said debt from them, the said Phil- 
lips, Gray, Greenwood, and Grimes, he the said defendant undertook, and 
then and there faithfully promised your petitioner to render a just account 
to your petitioner, for all monies and securities for money, which he the 
said defendant should receive for and onaccount of such debt ; and to pay 
and deliver all such money and securities to your petitioner, when he, 
the said defendant, should be thereunto afterward requested. And 
although the said defendant did afterwards, to wit, on the sixth day of 
July, in the year eighteen hundred and forty-one, receive a large amount 
and sum of money, under and by virtue of the said employment and 
authority, for and on account of said debt, to wit, the full sum of principal 
and interest due upon said note; yet the said defendant, not regarding 
his said promise and undertaking, but contriving and intending to injure 
and defraud your petitioner in this behalf, hath not rendered a just and 
reasonable account, or any otheraccount, to your petitioner, of the money 
so received by him, the said defendant, or any part thereof; although to 
do this, he, the said defendant, was afterward, to wit, on the day and year 
last aforesaid, and oftentimes thereafter, requested by your petitioner ; but 
so to do, the said defendant has hitherto refused, and still refuses, to the 
damage of your petitioner two thousand dollars.” 

It would appear, really, that the objection to this count should have 
been for redundancy, instead of deficiency ; and that the sin of the drafts- 
man was that of commission, rather than of omission. An attorney who 
takes a note to collect, is chargeable in one of three ways. Either that 
he has received the money, and failed or refused to pay it over ; or else, 
that he might have made it, and that a reasonable time has elapsed for 
that purpose, and that he has neglected to do his duty ; or, that the debt 
has been lost by unskillfulness. This court proceeds upon the first 
assumption, i. e., that the debt has been collected and withheld, after be- 
ing demanded. It was not necessary that the plaintiff should have 
averred, that the defendant was retained for reward. It was enough to 
have set out, that he was retained as an attorney, which of itself implies 
a2 consideration.—2 Lord Raym. 909; 5 Tr. R. 143; 2 Chitty’s Rep. 312. 
It was superfluous, also, to alleze that the defendant promised to account 
for the moneys which he collected. His professional obligations imposed 
this duty, and created this liability, independent of any contract to that 
effect. Nor is it altogether certain that it was requisite to have set forth 
a demand before suit brought. When an attorney receives the money of 
his client, it is his duty to remit it to him forthwith, or give him notice of 
its collection. But if he neglects to give this information, and has con- 
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verted the money to his own use, or otherwise applied it illegally, I 
should be inclined to hold, that he would subject himself to suit, without 
demand previously made. In Taylor vs. Bates (5 Cow. 376), and other 
reported cases to be found in the books, it has been decided that an attor- 
ney was not liable for money collected, till demand made, or directions to 
remit. But in all such cases, it will be found that no /aches are shown on 
the part of the attorney, that he has manifested a willingness to pay, by 
giving notice to his principal of the receipt of the money, and only waited 
for orders to pay over or account. 

We are, consequently, of the opinion, that this count is full to overflow- 
ing ; and further, that, if it were more imperfect than the defendant 
charges it to be, its faults, in fact or in form, would be abundantly cover- 
ed and cured by the verdict. 

It is further argued, that the court erred in not withholding from the jury 
the testimony of Grimes, one of the endorsers on the note ; and this 
point is by no means free from doubt. Inthe examination which I have 
made, I find one adjudication in favor of the admissibility of Grimes. In 
Gifford vs. Coffin, (5 Pick. Rep. 448,) it was decided, “that in an action 
against an attorney, to recover money collected by him of the plaintiff’s 
debtor, (the identical case before us, ) the debtor was keld to be a com- 
petent witness to prove that he had paid the money to the attorney. 
Wixiiams and Warren cited Browne vs. Babcock, 3 Mass. Rep. 29,'and 
Ludlow vs. The Un. In. Co. 2 Sergt. § Rawle, 119, in support of the 
competency of the witness. By reference to these cases, they do not 
sustain the principle contended for. In the first, it was ruled, that a con- 
signee of goods on his own account, refusing to receive them, and after- 
wards selling them, as agent for the consignors, is a competent witness 
for the consignors, in an “action by them against the purchasers, for the 
price of the goods. Chief Justice Parsons, i in delivering the opinion of 
the court, shows that the witness, if interested at all, was called to tes- 
tify against that interest. But he insisted that, in fact, he had no inter- 
est; for, if the defendant should pay the money to him on his account, 
he would then be chargeable to the plaintiffs, as for money received to 
their use ; and if the money is not paid to him, the plaintiffs can have no 
action against him for the price of the goods. 

The doctrine, in the Pennsylvania case, was, that a witness, who is 
liable to an action by the party for whom he is called, in case that party 
should not recover, but who is protected from such an action by the statute 
of limitations, is competent. 

And in the main case of Gifford vs. Coffin, in which these authorities 
are adduced, the court say: ‘‘ The witness states that he paid the note, 
and that it is given up to him. This discharges his interest in the suit.” 
Here the possession of the note by the witness is a fact and feature, per- 
haps, which would distinguish this short case from the one at bar. At 
any rate, in the absence both of argument and authority, we are not satis- 
fied to follow it as a precedent. 

In Fuller vs. Wheilock, (10 Pick. 137,) the Supreme Court of the 
same State ( Mass.) decided, that a person who had been authorized by 
the plaintiff to receive the money, due to the plaintiff from the defendant 
on an account, and who had given the defendant a receipt for the amount, 
was incompetent, by reason of interest, to prove that no money had been 
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paid to him ; and that the exception, in regard to agents, founded upon 
considerations of necessity and great public convenience, for the sake of 
trade and the common usages of business, did not apply to one who was 
called to testify to facts out of the usual and common course of business. 

One of the main reasons relied on, for the exclusion of the witness, 
was, ‘ that, if the plaintiff failed in that suit, he would have an imme- 
diate action against the witness, for money had and received; an action 
which a recoverg in this suit would bar.” 

Precisely so here ; if Lawson failed against Nisbet, he would be en- 
titled to maintain his action against Grimes, as an endorser on the note ; 
and the right of action would be taken away by a recovery against Nis- 
bet, whether the money was collected or not; for the record would show, 
(and the plaintiff would be bound by his admissions in the writ and the 
judgment thereon,) that the attorney of the plaintiff had already collected 
the debt of some of the parties tothe paper. It would seem, therefore, that 
the interest of the witness was direct and immediate in the event of the suit. 

In a suit, by the holder of a promissory note, against an individual, 
upon his guaranty of the debt, the endorser is not a competent witness for 
the plaintiff; for if the endorsee should fail in his suit upon the guaranty, 
the witness would be liable upon his endorsement.—2 Phil. Ev. note 93; 
Mott vs. Hicks, 1 Cow. Rep. 513. 

And I apprehend it will be found in most, if not in all the cases, 
where witnesses have been admitted to testify, who were apparently inter- 
ested, either that they had no interest in fact, or else that their interest 
was equally balanced ; and that, without a release, it would, as a gen- 
eral rule, be found unsafe to permit a witness to discharge himself from 
liability, by fixing that Nability upon the defendant, in the present action. 
There is much pith in the rule, as laid down in the old authors, upon this 
head of evidence. ‘* Now, where a man who is interested in the matter in 
question, would also prove it, it is rather a ground for distrust, than any 
just cause of belief; for men are generally so short-sighted, as to look at 
their own ‘private benefit, which is near to them, rather than to the good 
of the world, which is remote ; therefore, from the nature of human passions 
and actions, there is more reason to distrust such a biased testimony than 
to believe it; it is also easy for persons who are prejudiced or prepos- 
sessed, to put false and unequal glosses upon what they give in evidence ; 
and therefore the law removes them from testimony, to prevent their 
sliding into perjury ; and it can be no injury to truth, to remove those 
from the jury, whose testimony may hurt themselves, and can never in- 
duce any rational belief. No man can be a witness for himself, who is 
interested in the matter in question; but he is the best witness that can 
be against himself.”,—Peake’s Law of Evidence, 122. 

The only remaining inquiry upon this branch of the exceptions is, 
whether, independent of Grimes’s testimony, there was sufficient evi- 
dence before the jury to warrant the verdict? In the statement of 
facts which I have already submitted, I took occasion to include a brief 
of the evidence, foreseeing that it would become important in the connec- 
tion. It is needless to recapitulate it. Grimes is the only witness who 
proves the amount of money paid to Nisbet. And without this, there is 
nothing to sustain any of the counts in the declaration. And as Grimes is 
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an incompetent witness, and the other testimony does not justify the ver- 
dict, it must be set aside, and a new trial granted. 

There are yet several questions, growing out of the charge of the 
judge, of more or less weight, which we are compelled to dispose of, as 
they will likely arise again in the future trial of the cause. And one is, 
whether or not Lawson, as the agent of the insurance company, could 
maintain an action on the note in his own name:? It is in vain to under- 
take to harmonize the authorities on this subject ; they are quite irrecon- 
cilable, and so admitted to be in Dugan vs. The United States, 3 
Whea. Rep. 172. The property in this note was originally in an insur- 
ance company in New York. Lawson, the plaintiff, was the secretary of 
the company ; that, as agent of the owners for collection, he had a right 
to sue thereon in his own name, is, we believe, the general and better doc- 
trine.—13 East’s Rep. 135 ; 12 Mod. Rep. 193 ; 6 Carr. and Payne, 70; 
9 Bar. and Cress. 208 ; 9 Mass. Rep. 423; 7 Pick. 40; 15 Martin Rep. 
291; 3 Wheat. Rep. 172, 180; 25 Wend. Rep. 416; 2 Ter. Rep. 313. 
In Story on Agency, sec. 228, it is said, that the title of the holder, in 
cases of negotiable instruments, is derived from the instrument itself ; and 
that negotiable instruments, when endorsed in blank, (as was the case here,) 
or payable to bearer, are a sort of currency, and pass in the market with- 
out inquiry as to the title of the holder; and the negotiability of all instru- 
ments would be greatly impaired, if not wholly destroyed, by a different doc- 
trine. 

And again: the same author, in his work on bills of exchange, sec. 224, 
says: ‘ Every party endorsing a bill, either in blank or in full, and with- 
out restriction or qualification, thereby passes the interest and property 
in the bill to the endorsee, if he take it for value.* If he take it as agent, 
he has an election to treat it as to the other parties to the bill, either as his 
own property, or as that of his principal; but as to that of the latter, 
(the principal,) the endorsement creates no property whatever in him, 
(the agent,) and the principal may revoke the authority, and reclaim the 
bill from him as long as it remains in his possession.— Chitty on Bills. ch. 
6, pp. 255, 256, 260, 268, (Sth ed. 1833,) Jb. ch. 9, pp. 428, 429 ; 
Bayley on Bills, ch. 5, sec. 2, pp. 132, 1383, 143, 144, (5:h ed. 1830 ;) 
fb. ch. 10, p. 445; ex parte Baldwin, 19 Ves. 232. And this text, the 
editor, in a note, thinks contains the true principle, although he admits 
there is some discrepancy in the authorities. 

The contrary doctrine will be found strongly stated in some of the 
authorities referred to by the learned counsel for the defendant in 
error, particularly in the cases of Bryant vs. Owen, 1 Porter’s Rep. 201; 
Gilmore vs. Pope, 5 Mass. R. 491; and in Thatcher vs. Winslow, 5 
Mason’s Rep. 58 ; Gunn vs. Cantine, 10 John. Rep. 387; and Sherwood 
vs. Roys, 14 Pick. Rep. 172, not noted on counsel’s brief. 

In this conflict of law we shall hold, that the agent of a negotiable note, 
payable to bearer or endorsed in blank, may sue thereon, in his own 
name, as may all others who are in possession of such paper—possession 
being presumptive evidence of title. And that the right of the plaintiff 
can only be questioned, when it becomes necessary for the purposes of 
defence. And, consequently, that the court below was right in ruling, 
that Lawson, as the agent of the New York Insurance Company, had the 
right to maintain this action in his own name. 
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The defendant then requested the court to charge the jury, that if they 
should believe, from the testimony, that Gambrill was the general agent 
of the plaintiff, (Lawson,) in reference to the note made by Phillips and 
placed in defendant’s hands, that then said Gambrill might well direct 
the application of the money collected thereon ; and that if Nisbet paid 
the money to any person, under the order of Gambrill, that he, Nisbet, 
might well do so, and that it would be a good discharge. The court re- 
fused to give the charge as requested, but charged, that he, Gambrill, 
might have been the general agent of the plaintiff; yet, being his agent, 
he had no right or power to order the payment of money collected to 
demands against him, Gambrill ; and that if Nisbet paid the money under 
such directions from Gambrill, with the knowledge that Lawson was the 
owner of the note, he was not thereby discharged, but was still liable. 

The charge given, as above stated, and the refusal of the court to give 
the instructions as required, are assigned as causes of error. 

It is undeniably the privilege of either party to claim from the judge 
trying the cause, the benefit of his instructions to the jury. And if they 
are not given or wrongfully ¢ given, and the jury should err, and find for tue 
other party, a new trial ought to be granted, if injustice has been done. 
Courts should be cautious, however, lest they be circumvented them- 
selves, and mislead the jury. And if counsel ‘ask for the statement of an 
abstract principle, the judge in submitting it should so qualify it, as to 
prevent the jury from supposing that it ne ecessarily applies to the case of 
him who calls for it. The instructions prayed, should always have re- 
ference to the state of the pleadings, and of the evidence before the 
court. 

Now, what was the actual testimony, to which this charge had refer- 
ence? That Nisbet had collected the money on Phillips’ note, and paid 
it to the creditors of one Gambrill. Counsel for the defendant prayed the 
court to instruct the jury, that if Gambrill was the general agent of 
Lawson, he had the right to direct Nisbet, the attorney of Lawson, to 
pay the fund over to any third person, and that such payment would be 
a discharge to him. As a general proposition, this might be true. But 
did the facts authorize the instructions prayed for ? Certainly not. And 
the Judge was right in refusing to submit the abstract principle, in a form 
which might induce the jury to believe that it could, by any possibility, 
be the law of the present case. The judge, therefore, very properly 
states the point in the only way in which it could be of any practical 
purpose, and charges the jury, that if Nisbet paid the money to the credi- 
tors of Gambrill, knowing at the same time that it belonged to Lawson, 
it would not protect him from liability to Lawson, notwithstanding 
he was authorized to do so by Gambrill, the agent of Lawson. 

We are satisfied, then, on a full view of the case, that the Circuit 
Court was right in withholding the instructions prayed for. Nor are we 
less clear upon the other branch of the complaint, namely, that he com- 
mitted no error in charging the jury as he did. 

Admitting that Gambrill was the g gencral agent of Lawson, in respect to 
Phillips’ note, how would third persons be affected by it? The utmost, 
then, that could be pretended is, that persons dealing with him would have 
a right to consider him clothed with all the power usually accompanying 
such an employment. Even under this view of it, it would be exceed- 
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ingly doubtful whether Nisbet would be warranted in applying the money 
to the agent’s debts. But the plaintiff's case goes much further. It 
brings home actual notice to Nisbet—notice upon the assumption in the 
charge. And it is well settled that the authority of a general agent, will 
not protect third persons with knowledge. Neither public policy nor 
sound ethics require that he should be protected as an innocent person, 
who knows that the agent is abusing his trust, and misapplying his prin- 
cipal’s money. ‘ The agent has no right to change the security of his 
principal for the debt, or to make himself the debtor to the principal, for 
the like amount, in lieu of the person who owes the debt, without the con- 
sent of the principal, expressed or implied, to that effect. Thus, for ex- 
ample, if an agent has authority to receive for his principal a debt due 
from a third person to him, and the agent owes the like amount, or 
greater, to such third person, he has no right to substitute himself as 
debtor to the principal, giving him credit for the amount, or to set off 
the debt due by him to such third person, against the debt due by the 
latter to his principal.” —— Story on Agency, sec. 413. If Gambrill himself, 
the supposed agent, could not do this, Nisbet, the employee, or substitute 
of Gambrill, could not for him. 

‘ So, upon similar grounds, the rights of third persons will be protected 
when they deal with an agent, supposing him to be the sole principal, 
without any knowledge that the property involved belongs to another per- 
son. If an agent, employed to collect money and to remit it to his princi- 
pal, should lend it to a third person, to whom he is indebted in a larger 
amount, the latter, if he has no knowledge that the money does not belong 
to the agent, may retain it as a set-off, in a suit at the instance of the 
agent, on account of his individual transactions with said third person.”— 
Ibid. 444. 

A factor cannot pledge the goods of his principal for his own debt.— 
Paterson vs. Tash, 2 Sir. 1178; 5Term Rep. 606. 

A broker has no lien ona policy, for the general balance of his own 
account with the agent, if he knew at the time that the policy was effected 
for another person.—2 Last, 523. 

If the agent discloses his principal at the time, it is clear that he cannot 
pledge the property of such principal to another, with whom he is deal- 
ing, for his own private debt. Suppose the agent had said to the defend- 
ants: “It is true, I am agent for another, but nevertheless you may 
retain the money due to him for my debt.’? Could such a transaction be 
sustained? But that which is now contended for, is, in effect, the same 
thing.—Per Lord Kenyon, C. J., in Maanss vs. V. Henderson, 1 East, 
338. 

We concur, then, with the court below, that if Nisbet paid the money 
collected on Phillips’ note to the creditors of Gambrill, (as he admitted 
he did to Cooper,) with the knowledge that Lawson was the owner 
thereof, (and this was a matter of fact, to be found by the jury from the 
filing of the writ by Nisbet in Lawson’s name, and recovering judgment 
thereon in his behalf, and other circumstances,) he was not thereby dis- 
charged, but was still liable. 

The last point which we are called upon to notice is, was there mis- 
direction in the judge in charging the jury that, if they found for the 
plaintiff, they should return a verdict for so much damages ; and that the 
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measure of damages in this case was the amount of money collected by 
the defendant, and interest thereon from the time it was demanded ; 
and that the verdict should be for such sum entire, and not for so much 
principal and so much interest ? 

This opinion has already been necessarily extended to such great 
length, on account of the number, to say nothing of the weight of the 
questions involved, that we shall be compelled to abridge this, as we have 
done many other portions of it. 

The verdict is, in all cases of assumpsit, found for damages sustained by 
the plaintiff in consequence of the breach of the promise of the defend- 
ant, whether it was express or implied.—2 Tuck. Com. 160. 

In all actions which sound in damages, the jury seem to have a discre- 
tionary power of giving what damages they think proper.—Bac. Abr. 
Damages, D. 1. 

In computing damages, in some cases, interest will be added to the 
principal.—1 Saund Plead. and Evi. 149. 

Interest may be given by the jury by way of damages for wrongfully 
withholding a debt.—3 Bing. 353. 

Interest is recoverable in cases where the party has used the money ; 
as where an agent pays the money of his principal into his banker’s hands, 
and uses it as his own.—2 Esp. Rep. 702; 9 Mass. Rh. 28; 2 Bing. 4. 

In some cases, damages, in the nature of interest, are recoverable.— 
9 Price, 134. 

Interest is allowed in trover for a note or bill of exchange.—2 Car. and 
Payne 358. 

It is apparent, therefore, that at common law, the verdict rendered in 
this case would be unobjectionable. But the 28th section of the judi- 
ciary act of 1799 is relied on, which declares, “ that no verdict shall be 
received on any unliquidated demand where the jury have increased their 
verdict on account of interest, nor shall any interest be given on any open 
account in the nature of damages.”—Prin. Dig. 212. 

And this brings up necessarily the long and much-mooted point: Are 
all demands “‘ open accounts” and ‘ unliquidated,” unless evidenced in 
writing ? We hold not ; and may, at a future time, assign at large our 
reasons for this conclusion. We understand, by liquidation, an amount 
certain and fixed, either by the act and agreement of the parties or by ope- 
ration of law; asum which cannot be changed by the proof ; it isso much, 
or nothing ; and that the term does not necessarily refer toa writing. An 
open account is the reverse of this. And this definition is warranted not 
only by the most approved lexicons, and by common as well as legal 
parlance, but imperiously demanded by the principles of justice. 

In Blaney vs. Hendrick, (2 Wiis. 205,) it is said, ‘‘ if on a judgment by 
default and writ of inquiry, the plaintiff proves an account stated and a 
balance then due to the plaintiff, the jury should give interest for the sum 
so settled, from the time of its being so liquidated.” And per cur., in the 
same case, ‘‘ where a note is due, it bears interest from the time ; where 
money is lent, it bears interest from the time it became payable ; but for 
money due for goods sold, (that is upon ‘ open accounts,’) no interest is 
allowed.” 

Numerous other references might be made, to show that in legal, as well 
as ordinary language, settled or ascertained, and such like words, are used 
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as synonymous with liquidated ; and that by the term “ open accounts,’ 
are meant, those deb:s which are subject to future adjustment, and w hich 
may be reduced or modified by proof. And in expounding these prohib- 
itory clauses in the statute, in which the terms “ unliquidated ” and “ open 
accounts”? occur, We must unquestionably suppose, that our Legislature 
had regard to these phrases as then in use, and employed them accord- 
ingly ; and hence the manifest propriety of searching for their true mean- 
ing, in the sense in which they were used and understood in the books at 
the time of their adoption. 

To adopt the contrary construction, would be to decide that even secu- 
rities could not recover interest on the money advanced for their princi- 
pal ; and every man’s moral sense of right and wrong would oppugn such 
a doctrine. We should be slow to impute such injustice to our law- 
makers. 

In Pennsylvania, it is now settled that interest is recoverable for money 
lent.—1 Binney, 494. It seems to have been formerly held, says C. J. 
Tilghman, that interest was not allowable for money lent and advanced. 
That opinion gradually declined, upon more mature reflection ; and, with- 
out citing particular cases, it may now be safely affirmed that, for a con- 
siderable time, the settled Jaw has been, that interest is recoverable fo1 
money lent and advanced; also, fora balance ascertained, (4 Dall. 287) and 
against a man who receives the property of another, and holds it aguinst his 
consent.—3 Bing. 121. 

Interest is allowed in New York where money is paid upon a contract 
which has been rescinded by the other party.—5 John. Rep. 88. And it 
may or may not be recovered there, according to the circumstances.—3 
Caines’ Rep. 266. And it is to be recovered where one converts the money 
of another to his own use, from the time whenit ought to have been paid over.— 
9 John. Rep. 71. 

The same doctrine obtains in South Carolina, and in every part of the 
Union. In Black vs. Goodman and Miller, (1 Bailey’s Rep. 201,) the 
defendants refused to pay over to the plaintiff a sum of money had and re- 
ceived to his use, unless he would release a suit then pending against them, 
for a distinct matter . The court refused to set aside the verdict, which 
(as in the case under discussion) was increased by the interest, upon 
the ground that the plaintiff was entitled to recover interest from the time 
of the demand. 

And upon these broad grounds of reason, justice and equity, it has 
been generally held throughout this State, that interest should be allowed 
onall liquidated sums, from the instant the principal became payable. Nor 
do we believe that this interpretation conflicts with either the letter o1 
spirit of our own legislation. And were it my privilege to make the law, 
instead of to declare it, 1 would most indubitably settle it the same way. 

We are of the opinion, then, that there is nothing in this assignment, 
and that the judgment be re versed, and the cause remanded , Upon the sole 
cround of the reception of Grimes’ testimony, without which there could 


have been no recovery. 
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No. 45.—The Justices or THE Inrerior Court of Muscogee county, 
as a Court of Ordinary, plaintiffs in error, vs. Perer McLaren, 
defendant in error. 


An executor is bound to return to the Court of Ordinary an inventory of the partner- 
ship effects in which his testator had an interest as a co-partner. If not in his 
power to procure a complete and perfect inventory, then he should return his tes- 
tator’s interest in the co-partnership property, to the best of his ability: the amount 
of stock on hand at the time of his death—the amount of debts due from and to the 
co-partnership. The Court of Ordinary, in such case, will exercise asound discre- 
tion as to the kind of inventory they will accept. 


On the 3d day of November, 1845, the justices of the Inferior Court of 
the county of Muscogee, sitting as a Court of Ordinary, in regular term, 
passed an order, requiring the defendant in error to show cause, on or be- 
fore the then next regular term of said Court of Ordinary, why his letters 
testamentary, as executor of James McLaren, deceased, should not be re- 
voked, and he be discharged from said trust, on the ground that he had 
failed to make any return, within the time prescribed by law, of assets in 
his hands, in terms of the statute in such cases. With which rule the 
defendant in error was duly served; and at January Term, 1846, of said 
Court of Ordinary, the defendant in error appeared, and showed for cause 
why the letters testamentary granted to him should not be revoked, be- 
cause he had made no returns, and had shown no assets in his hands ; that 
soon after his qualification as executor he left the State, and that, prior to 
his leaving, no assets or effects of said testator had come to his hands ; 
that, since his return, he had examined a pocket-book, containing the in- 
dividual papers of said testator, and submitted a schedule thereof. He 
further showed that said testator, at the time of his death, was the partner 
of the defendant in error, in mercantile business, under the firm of J. & P. 
McLaren ; and that he had not returned or inventoried his testators’s in- 
terest in said concern: 

Ist. Because his rights in the same, as surviving co-partner, were para- 
mount to his rights as executor; and ¢hat interest did not constitute assets 
in his hands, as executor, until the full and final settlement of said partner- 
ship concern; and 

2d. Because it had been impracticable so to wind up and settle said part- 
nership concern, as to determine the interest of said testator in the same. 

The defendant in error further stated, that there were many outstanding 
debts due said firm of J. & P. McLaren, the right to collect which was in 
him, as surviving co-partner, and not as executor ; and there were debts 
unpaid due from said partnership, the duty of paying which devolved upon 
him, ag surviving partner, and not as executor. He further stated, that 
since the decease of his testator, without any individual assets in his hands 
out of which to pay the same, he had paid various individual debts of said 

estator, amounting to the sum of six hundred and ninety-five dollars and 

forty-three cents, and submitted a schedule thereof. This return, or an- 

swer, of the defendant in error was sworn to. Upon the hearing before 

the Court of Ordinary, it was determined that the showing of the defend- 
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ant in error was insufficient ; and thereupon his letters testamentary were, 
by that court, annulled and revoked ; from which the defendant in error 
appealed to the Superior Court. 

At May Term, 1846, of the Superior Court of the said county of Mus- 
cogee, the said appeal was tried before Judge Hill, presiding in said term ; 
and, after argument heard, the court reversed the decision aforesaid of the 
Court of Ordinary, and discharged the rule nisi granted by that court 
agairst the defendant in error ; to which the counsel for the plaintiffs in 
error excepted, and assigns, that the court committed error in reversing the 
judgment of the said Inferior Court, sitting for Ordinary purposes. 


James Jounson, for the plaintiffs in error. F 


It is the duty of an executor to make an inventory of all the rights and credits 
of the testator.—Hotchkiss, 475. 

Rights and duties are correlative terms, and when the law imposes a duty, it 
also declares a corresponding right.—1 Blackstone, 88. 

The deceased has an estate in partnership property, which the executor must 
reduce to possession, upon the payment of the partnership debts.—Story, 491 to 


499. 
An inventory is required for the benefit of creditors and legatees, and must con- 


tain a description of property in possession and in action.—9 Petersdorf, 197 ; 
Williams, 706; Toller Ex. 251; 1 Ecclesiastical Reports, 78-81, 185; 2 2b. 283; 
3 2b. 105; 3 Bacon’s Abr. 


- Hines Hott, for the defendant in error. 


This case was, by agreement of counsel, submitted to the court, upon the single 
question, whether the defendant, as executor, was bound to return, as part of the 
estate of his testator, his (the testator’s) interest in a mercantile firm, of which 
the defendant was the surviving co-partner. 

The court having, on the submission of this question, decided that he was not 
so bound, but that his control over said interest, as surviving co-partner, was par- 
amount to his control as executor, the plaintiffs in error excepted. 

The defendant in error will maintain the correctness of said decision, and upon 
the following authorities—Gow. on Partnership, 356 to 360; 1 Paige’s Ch. Rep. 
393 ; 3 2b. 525; 1 Dallas’ Rep. 248-249 ; 2tb. 65; 7 Muss. Rep. 257; 2 Hill’s Rep. 
595, and cases there cited. 


By the Court—Warner, Judge. 


The single question involved in this case is, whether the defendant in 
error, from the facts stated in the record, ought to have exhibited an in- 
ventory to the Court of Ordinary, as the executor of James McLaren, 
deceased. It appears the defendant and the deceased were partners in 
trade, and the only question made at the bar was, whether the defendant, 
as executor, ought to make an inventory of his testator’s interest in the 
co-partnership property. The defendant in error insists, he was entitled 
to control the partnership property, as survivor, for the settlement of the 
co-partnership debts, and that the same cannot be considered as aggets in 
his hands, as executor. Although it is true the surviving partner has the 
right to control the joint partnership property, for the purpose of winding 
up the co-partnership business, yet, when that is done, the legal repre- 
sentatives of the deceased partner would be entitled to his share of the 
surplus, if any. By the Ist section of the act of 1764, every executor 
and administrator is required to cause to be made, on oath, a true and 
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just appraisement of all and singular the goods and chattels of his testa- 
tor or intestate, together with a full and perfect inventory of all and singu- 
lar the rights and credits of the said testator or intestate, whether the same 
be in ready money, judgments, bonds, or other specialties, or notes of 
hand ; together with a list or schedule of the books of account of such 
testator ; to which books, all parties concerned shall, upon request, and 
at convenient times, have free access: and every such executor and admin- 
istrator shall be, and they are hereby, made chargeable with the real value 
of the goods and chattels in said inventory contained, and with so much of 
the credits only as he, she, or they, after due care and diligence, shall 
recover and receive, in like manner as executors are made chargeable, 
by the common and statute law of England.— Prin. Dig. 222. By 
this act, the executor is required to make a full and perfect inventory, of 
all and singular the rights and credits of his testator; but is only made 
chargeable with so much thereof, as he may recover and receive, after 
due care and diligence. 

The testator, clearly, had a right and an interest in the co-partnership 
effects, of which, in our judgment, the defendant ought to have exhibited 
an inventory. At any rate, he ought to have stated his interest in the 
co-partnership property, to the best of his ability ; the amount of stock 
on hand at the time of his death ; the amount of debts due from, and to, 
the co-partnership, for the information of persons interested in the tes- 
tator’s estate. This would be important where the persons interested in 
the testator’s estate were infants, or resided out of the State. In the 
case of Phillips vs. Bignell et al., Sir John Nicholl held, the executor 
was bound to exhibit an inventory of a probable or contingent interest.— 
Ist English Ecclesiastical Rep. 79—See Middleton vs. Rushout, ib. 81. 
In Reeves vs. Freeling, (ib. 185,) an inventory was called for, which 
was resisted, on the ground it would be attended with great difficulty, as 
the deceased was engaged in a banking-house, and his profits would not . 
be concluded till May, 1813. The inventory was called for in 1812. 
Sir John Nicholl, in giving judgment, says: ‘¢ I have known the court to 
exercise a judgment on these questions, particularly in complicated 
cases. It cannot be necessary for the party to enter into all the accounts 
of the banking-house. The court will in this case exercise a discretion 
as to the sort of inventory it will accept. It cannot be difficult to make 
one out. There must be an account for the rest of the family; and 
though the person calling for the inventory has but a contingent interest, 
he has a right to a constat of the effects.” As before remarked, infants 
and absent persons may be deeply interested in the estate of the deceased 
partner, and if there was no inventory thereof on the records of the 
proper court, it might be extremely difficult, especially after a lapse of 
years, to trace the effects into the hands of the executor. Reason and 
sound policy seem to require an inventory at the hands of the executor, 
and the statute requires it. The Court of Ordinary will not require an 
mpossibility ; but will exercise a sound discretion as to the kind of in- 
ventory they will accept. The statute contemplates, he shall make as 
full and perfect inventory as shall be in his power. 
Let the judgment of the court below be reversed. 
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No. 46—Axrrep P. Reep, plaintiff in error, vs. James Suu- 
VAN, executor, &c., defendant in error. 


In scire facias against bail, where no plea has been filed, judgment may be render- 
ed upon motion, without the intervention of a jury ; aliter, where a plea has been 
filed. 


This was a motion to quash ea. sa., issued from a judgment rendered 
upon scire facias against the plaintiff in error, as bail of another, which 
judgment was rendered upon motion, and without the intervention of a 
jury trial. This motion was tried before Judge Alexander, in Muscogee 
Superior Court, May Term, 1846, and, after argument, the motion was 
overruled ; to which the plaintiff in error excepted. For further partic- 
ulars, see the opinion of the court. 

Hines Hott, for the plaintiff in error. 

A sci. fa. against bail in civil suits, is an action.—Tidd’s Practice, 
982; l and 2 Term eps. 267 and 46; 2 Saunders’? Rep. 207. 


A judgment by default can be rendered on motion in such action.— 
Tidd’s Practice, 508; Hotchkiss, 788, 635, 637. 


A. Iverson and A. H. Cooper, for defendant in error, 


Cited Petersdorf on Bail, 379 ; Philipson vs. Mangles, 11 Eust R. 516; 
Comyn’s Dig. Pleader, 3, L. 8, 9; Hotchkiss’ Dig. Laws of Geo. 565. 


By the Court—Nisser, Judge. 


Scire facias issued in this case to charge bail, and being served, and the 
defendant filing no plea, judgment was rendered against him upon motion. 
A ca. sa. having issued upon this judgment, it was moved to quash it, 
upon the ground that the judgment on the scire facias was rendered 
against the bail without the intervention of a jury. This motion was 
overruled by the court below, and thereupon error is assigned. The 
plaintiff in error contends that the scire facias is an action; that the de- 
fendant is entitled to plead thereto ; and being entitled, by the Constituticn 
of the United States, and of the State of Georgia, to the trial by jury, 
no judgment can be rightfully entered against him, until a verdict is ren- 
dered by a jury. Some of these propositions the court is prepared to ad- 
mit. Itdoes not, however, admit that where no defence is filed, judg- 
ment may not be awarded upon scire facias, against bail upon motion, 
without the intervention of a jury ; on the contrary, it holds, that in all 
such cases judgment is rightfully awarded upon motion, and without the 
intervention of a jury; and that a judgment so awarded, is not in conflict 
with the Constitution of the United States, or of the State of Georgia. 
This court further holds, that in all cases where the defendant appears, and 
files an issuable plea, which, according to law, he is entitled to rely upon 
in defence, he is entitled to a jury, and that a judgment rendered against 
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him, in such cases, without a previous finding by a jury, would be in 
conflict with the Constitution, and therefore void. 

The condition of the bail bond is, that the principal pay the condem- 
nation of the court, or render his body to prison, in execution of the 
same, and upon failure to do either, the surety stipulates to do it for him. 
—3 Black. Com. 416; Tidd’s Prac. 280. The condemnation of the 
court is the judgment rendered against the defendant and costs. The ob- 
ligation assumed by the bail is, that, if his principal shall fail to pay the 
condemnation of the court, and shall also fail to render his body in exe- 
cution of the same, then he, the bail, will pay the condemnation for 
him. Before the surety can be proceeded against for payment, the 
plaintiff must cause a ca. sa. to be issued against the principal, and 
return to be made of non est inventus.—Prince, 423; Tidd’s Prac. 
1099. When this is done, the plaintiff may proceed by scire facias to 
collect the judgmé¢nt and his costs, out of the surety, on the bail 
bond. This is in general a judicial writ, and issues out of the court 
where the record is. Yet, because the defendant may plead thereto, it is 
considered in law as an action. Lord Coke says: “ Albeit a scire facias 
be a judicial writ, yet, because the defendant may thereupon plead, this 
scire fucias is accounted in law to be in nature of an action, and, there- 
fore, a release of all actions is a good bar of the same.”— Tidd’s Prac. 
1090; Co. Lit. 290, 6.; 2 Wils. 251; 2 Black. Rep. 1227; 2 Durn. 
and Last, 46. It is directed to the sheriff; and, reciting the proceedings 
previously had, and particularly the judgment against the principal, re- 
quires him to make known to the principal and his surety, that they ap- 
pear at the next term of the court, and then and there show cause, if any 
they have, why judgment should not be rendered against them, on their 
bond, for the amount of principal, interest, and costs due on the judg- 
ment previously rendered against the principal. 

In England, if the sheriff warn the defendant, he returns scire fect. If 
he do not warn him, he returns nihi/, in which latter case, a second scire 
facias issues. On the return of scire feci, or of two nihils, a four days’ 
rule is given for the defendant to appear and plead thereto. If the defend- 
ant appear, then another four days’ rule is given for him to plead, or an ex- 
tent to issue; and after the expiration of four days, the defendant may 
obtain six weeks further time to plead, on a motion of course ; and, after 
the expiration of six weeks, he may obtain still further time to plead, by 
motion in court, on an affidavit of special circumstances. If the defend- 
ant do not appear on the first rule, or, appearing, do not plead on the sec- 
ond, judgment may be entered up for the king, or process of extent may issue, 
without any judgment upon the scire facias.— Tidd’s Prac. 1092. The de- 
fendant, having appeared to the scire fucias, may move to set aside the pro- 
ceedings, if irregular; or plead in abatement, or in bar—or demur, as in 
other actions.— Tidd’s Prac. 1092. No pleato a scire facias goes behind 
the judgment. The merits of the contest between the plaintiff and defend- 
ant, in the first action, are closed up bythe judgment. There are several 
things, however, which may be plead: such as nul tiel record of the re- 
cognizance ; recovery against the principal; payment by, or release to 
the principal, or bail ; or that the principal rendered himself, or was ren- 
dered by his bail, or that there was no ca. sa. sued out and returned 
against the principal; also, the death of the principal, before the return 
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of the ca. sa.—Tidd’s Practice, 1128, 1130; 12 Mod. Prac. 601; 10 
ib. 267. 

Ihave been thus minute in detailing the practice, as to the service, return 
and pleadings upon scire facias at common law, because, in many partic- 
ulars, that practice is the Jaw of our own courts; and, farther, because 
these rules of practice are not without their bearing upon the question we 
are now considering. The service here, no doubt, is very much as in 
England : for example, if the defendant cannot be found, a return of two 
nihils will authorize the farther proceedings against the bail. And farther, 
if the defendant fails to appear, after service, or after a return of two nihils, 
or, appearing, fails to plead, judgment may be entered up against him; he 
is in default, and judgment goes as a matter of course. Such is the law 
in England, and such, too, we think, is the law inthis State. In the cause 
now before us, the defendant did appear in obedience to the exigencies of 
the writ ; but, appearing, failed to plead, and therefore, the court did well 
to award judgment against him, upon motion. Such proceeding was not 
in violation of the parties’ right to a trial by jury ; there was nothing to try ; 
no plea filed, no issue made. ‘Failing to plead was an acknowledgment 
that the bail had nothing to show against judgment being entered against 
him, for the condemnation of the court. It is to be remembered, too, that 
the judgment entered against the bail, is not a judgment of recovery, but 
a judgment of execution; that is, the judgment of recovery being pre- 
viously had, this is the judgment of the court, that execution do issue 
against the bail for the amount of principal, interest, and costs due there- 
on.——Bacon’s Abr. tit. Execution, G.; 1 Tidd, 339, S. C.; Tidd, 1099. 
As we have before stated, however, if the defendant does appear and 
plead, and any issue of fact is presented by the pleadings legally, he is en- 
titled to a jury to try it; and a judgment rendered against him, upon such 
an issue, without a previous finding by a jury, would be in violation of 
the Constitution, and therefore void. 

Let the judgment of the court below be affirmed. 


’ 











No. 47.—Seazorn Jones, plaintiff in error, vs. James H. SHorter, 
administrator, and Sopaia H. Suorrer, administratrix, &c. of 
Ext S. Snorer, deceased, defendants in error. 


A promise, upon no new consideration, to execute a bond to indemnify a co- 
surety against loss, is void, if made after the liability of all the parties to the in- 
strument has been incurred. 

A promise by one person to indemnify another for becoming security to a third, is not 
within the statute of frauds, and need not be in writing. And the promisee 
may recover of the promisor the whole of the moneys which he was compelled to 
pay by virtue of the bond into which he entered. The assumption of the responsi- 
bility is a sufficient consideration for the promise. 


This was a bill in equity, which, upon motion, was dismissed in the 
court below, Judge Hill presiding, at May Term, 1846, for want of equity. 
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The facts, and grounds of error in the case are set forth in the opinion 
delivered by the Supreme Court, to which the reader is referred. 






Henry L. Bennine, for the plaintiff in error. 


Hines Hott, for the defendant in error. 









Ist. The contract or agreement set out in the complainant’s bill, is within the 
statute of frauds, and therefore cannot be enforced. 

2d. The contract or agreement in said bill charged is too uncertain and indefi- 
nite to be enforced, either at law or in equity. 

3d. The complainant, by his original bill, does not show himself to have suffered, 
or sustained any damage, for which he could ask or claim indemnity at the filing 
thereof; and having no cause of action originally, he could not, by amendment 
or otherwise, substitute or create such cause of action, and engraft it upon, or 
make it part of his original bill. 

4th. The complainant’s own showing, taking together the original bill and 
amendments, shows that if he had any right or cause of action against the defend- 
ants, oF their intestate, he had full and ample remedy at law. 

5th. Upon the bill and prayer, no decree can be rendered. 

These propositions, the defendants in error will maintain upon the following 
authorities, to wit: 

Roberts on Frauds, 207-8-9, §c.; Chitty on Con. 201-2-3; 2 Leigh’s Nist 
Prius, 1022-3-4; 1 Henry Blackstone's Rep. 120; 2 D. § East, 80, 81; 7D. § 
East, 197-200; 1 Salkeld’s Rep. 27; 14 Eng. Com. Law, 239 ; 3 Esp. Rep. 484; 
4 Johns. Rep. 422; 32b. 210; 12 2b. 291; 13 Wend. Rep. 114-120; 14 2b. 246; 
1 M°Cord’s Ch, Rep.100; 1 Stewart's Ala. Rep. 51; 2 Story’s Eq. 57-58-59, 67-69 
-70; 2 Wheat. Rep.336--341 ; 1 Johns. Ch. Rep. 146-7-8-9, 279 ; 12 Ves. 466. 
























By the Court—Lumprxtn, Judge. 


The bill states that George W. Dillingham died intestate, leaving an 
estate of $100,000. That shortly after his death, which was in 1834, John 
Dillingham came to Muscogee county, to administer on said estate ; that, 
being a stranger, he brought letters of introduction from his brother, Wil- 
liam Dillingham, of Westchester, Pennsylvania, to Eli S. Shorter, a copy 
of which is exhibited, making inquiries as to the situation of said estate, 
and requesting Shorter’s aid and assistance to said John, in the settlement 
of it ; that Shorter determined to give such aid ; that Alfred Iverson, a cre- 
ditor of said George, had already applied for the administration of said 
estate ; that Shorter applied to Jones for said John, to obtain his profes- 
sional services as attorney at law, in procuring the administration for said 
John, and got Jones’s agreement to do so. That Shorter, on the 11th 
day of October, 1834, addressed a letter to said William Dillingham, in 
answer to his, which is also exhibited by copy, in which he informed said 
William that it had been settled, that said John was to take the sole ad- , 
ministration; that he, Shorter, had agreed to become one of his securi- 
ties, and, if required, to furnish balance. That about that time, in pursu- 
ance of his intention, expressed in his said letter to William Dillingham, 
Shorter called upon Jones to join him in the bond, as security for said 
John; that to this application Jones gave a decided refusal, alleging that 
he was scarcely acquainted with John Dillingham ; that said John was a 
stranger in the place ; tuat the estate was too large and too much in debt ; 
that Shorter then desisted, but a few days afterwards renewed the appli- 
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cation, and received a similar réfusal ; and for the additional reason as- 
signed that he, Jones, could only incur such responsibility for his friends. 
That Shorter, finding Jones persisted in his refusal, assured him there was 
no danger, as John Dillingham had brought letters of introduction to him, 
Shorter, and was highly spoken of ; and that he himself felt solicitous to 
serve him, and procure the security for him. That if Jones would join 
him, Shorter, in the bond, as security, he, Shorter, would indemnify him, 
Jones, against any loss. That thus pressed, and having such assurance 
and promise from Shorter, in which he had full confidence, he, Jones, told 
Shorter he would consent, if Shorter would add two conditions. The first, 
to offer himself alone to the court as security for said John, and ifnot accept- 
ed as sufficient, then to offer, in addition, Jones. ‘The second, to take par- 
ticular supervision over the conduct of John Dillingham, and to see that, as 
administrator, he conducted himself according to law. That to these 
conditions Shorter assented ; and that in consideration of his said prom- 
ise to indemnify Jones, he, Jones, consented to become a securi- 
ty. That, at the Court of Ordinary, in Muscogee, in Nov. 1834, 
a decision was made against Iverson’s said application, and in favor 
of said Dillingham, upon his giving bond and security; that then 
Shorter tendered himself as such security, and Iverson objected to his 
sufficiency, and the court required additional security; and that then 
Shorter offered the name of Jones, with his own, and that this was ac- 
cepted by the court ; and thereupon the bond was executed by John Dil- 
lingham as principal, and Shorter and Jones as securities. Shorter again 
repeated the assurance and promise aforesaid, and promised that he would 
draw up and execute a bond in favor of Jones for his indemnity as aforesaid. 
That Jones, confidently relying on said promise, and believing that 
said Shorter would, at a leisure moment, draw up and execute such 
bond, omitted to call upon him for it immediately, and not long after- 
wards left for Washington. Thatafter his return from Washington, he 
requested Shorter to execute it, and he again promised to do it: that, 
relying with confidence on Shorter, he then believed, as he still does, 
that Shorter did not neglect to execute said bond from any intention not 
to perform his promise, but only from inattention and negligence, in the 
midst of his great quantity of other business, and the fact that it could be 
done at any time. That although Shorter never refused to execute said 
bond, yet he neglected it from time to time—although, when spoken to 
upon the subject, he always promised to do it—till at last he died without 
having done it.” That after his death intestate, the administration of his 
estate was committed to defendants; that since his death suit has been 
commenced against Jones, and against him and the defendants on said 
bond; that if judgment be obtained against them, Jones will have to 
pay this same, or apart thereof. The bill prays that the defendants, as 
administrators of Shorter, execute a bond to Jones to indemnify him 
against loss for signing Dillingham’s bond as security ; and that they may 
pay the amounts which may be secured against Jones and said adminis- 
trators as securities on said bond ; that subpcenas issue to said adminis- 
trators, and that Jones may have such other and further relief as to the 
court shall seem meet. Afterwards the bill was amended, and thereby 
Jones further stated, that a judgment had been obtained against him as 
security on said bond in favor of the justices of the Inferior Court for the 
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use of the Farmer’s Bank of Chattahoochy, for $2,595 principal, $725 
78 cents interest, besides costs and interest from the first of May, 1838 ; 
on which he, Jones, had paid $2,220 on 27th Oct., 1841, leaving a large 
balance unpaid. That Wm. D. Carnes and wife, as guardians for George 
W. Dillingham, a minor, had obtained judgment against John Dillingham, 
as administrator aforesaid, at November Term, 1841, of the Inferior 
Court of Muscogee county, for $7,425 83 cents, besides interest from 
11th November, 1841; and that, as security on said bond, he had paid 
and settled one half of said judgment, and that divers other suits in favor 
of specified parties were proceeding against said John as administrator on 
said estate, or had been reduced to judgments. The defendants, answer- 
ing separately, denied having any information of the promises alleged in 
said bill to have been made by said Shorter to said Jones ; and one of 
the defendants, James H. Shorter, pleads that the promise, if made, was 
barred by the statute of frauds; and in his answer insists also on the stat- . 
ute of limitations. He admits the payment to have been made by 
Jones on the judgment in favor of justices of Inferior Court, or of Farm- 
er’s Bank of Chattahoochy, and in favor of Carnes and wife as guardians, 
&e., as alleged in the said amended bill, and the allegations in relation to 
the other debts and judgments therein mentioned, to be true. 

Upon motion, the court below dismissed the bill for want of equity, ad- 
judging that the undertaking of Shorter was within the statute of frauds. 

Counsel for complainant excepted, and the case is now submitted for 
our determination, upon writ of error from Muscogee Superior Court. 








Having made the foregoing statement, the Judge proceeded as 
follows : 


This’ bill sets forth two distinct promises or undertakings on the part of 
Eli S. Shorter, deceased, to Seaborn Jones, the complainant. The first, 
that he (Shorter) would indemnify Jones against any loss, if Jones would 
join him in going security for John Dillingham, on his administration bond ; 
and this was made before the bond was executed. After the bond was 
executed, by all three of the parties, Shorter again repeated the assurance 
he had previously g given, ‘and promised that he would draw up and ex- 
ecute a bond in favor of the plaintiff in error, for his indemnity.” 

Are these original or collateral promises? It is worthy to be remarked, 
that on the trial below, no notice seems to have been taken of the fact 
that there were two promises, distinct entirely in time, place and substance, 
the latter only of which is sought to be set up in the bill. As to the 
second promise by Shorter, that he would draw up and execute a bond 
in favor of Jones for his indemnity, it is clearly void for want of consider- 
ation. It was made after administration was granted to Dillingham on 
the estate of his deceased brother, and when the liability of Jones on the 
bond had already been incurred by his signature thereto. It was, there- 
fore, a mere gratuitous undertaking—creating, it may be, a moral obliga; 
tion—binding i in honor, but involving no legal responsibility. If benefit 
were to result to Shorter or his friend Dillingham, (at his request the act 
was done,) administration was obtained. If loss or inconvenience to 
Jones, or subjecting him to any charge or obligation at the instance of 
Shorter, it was irretrievably fixed. He had already signed the adminis- 
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tion bond as security ; any promise, then, founded upon this transaction 
which was consummated, was nudum pactum. 

Respecting the first promise, we are of the opinion, that it is not with- 
in the statute of frauds. Mr. Roberts, in his treatise on this statute, says : 
‘‘ that the principal point to be ascertained is, whether or not the party 
who is to be benefited by the promise, is liable at all for this, is implied in 
the very notion of a collateral promise. If there is no such liability, 
there is nothing to which the new promise can be collateral, or in relation 
to which it can be regarded as an undertaking to answer for the debt, de- 
fault or miscarriage of another. It must, therefore, without such liability 
in a third person, be an original undertaking in the party promising.” 

Tested by this rule, the promise of Shorter is clearly an original un- 
dertaking, and so not within the statute of frauds. And this conclusion 
is equally well warranted upon the authority of the cases in the books. 
It would be misspending time, to go through the whole of them. 

In W. Thomas vs. William Cook, (8 Barn. & Cress. 728,) Bayley, J., 
says: “Here the bond was given to Morris, as the creditor; but the 
promise in question was not made to him. A promise to him would have 
been, to answer for the default of the debtor. But it being necessary for 
W. Cook, since deceased, to find sureties, the defendant applied to the 
plaintiff to join him in the bond and bill of exchange, and undertook to 
save him harmless. A promise to indemnify does not, as it appears to me, 
fall either within the words or the policy of the statute of frauds.” 
Parke, J.: ‘ This was not a promise to answer for the debt, default or 
miscarriage of another person, but an original contract between these par- 
ties, that the plaintiff should be indemnified against the bond. If the 
plaintiff, at the request of the defendant, had paid money to a third per- 
son, a promise to repay it need not have been in writing ; and this case 
is in substance the same.” 

In Chapin vs. Merrill, (4 Wendell’s Rep. 657,) the court says :— 
*¢ This action is brought on the parol undertaking of the defendant to save 
the plaintiff harmless. This is clearly an original undertaking, and is not 
within the statute of frauds. It was held by Lord Hardwicke, in the case 
of Tomkinson vs. Gill, (Ambler, 330,) that if the consideration of the prom- 
ise take its root in a transaction distinct from the original liability, the 
case is out of the statute. This proposition is illustrated by the case in 
which it is laid down, and by the case of Read vs. Nash.—1 Wiison 305. 
In the first case, Gill promised the widow and administratrix of an estate, 
that, if she would permit him to join with her in letters of administration, 
he would make good any deficiency of assets to discharge the intestates ; 
in the second, a third person and stranger to a suit for a battery, promised 
the plaintiff that if he would withdraw his record, and proceed no farther, 
he would pay him fifty pounds. The person making this promise, which 
was not in writing, was held liable.” It would be unprofitable to multi- 
ply decisions upon this point. . 

The question then recurs, did the court below err in dismissing com- 
plainant’s bill? We think not, upon the ground, however, that he had 
ample and adequate remedy at common law, on the first promise. He might 
either have brought an action of assumpsit to recover damages for a breach 
of the parol contract, or else Jones might have sued to reimburse himself 
from time to time; as he was compelled to pay out money, by reason of 
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this securityship, as did the plaintiffs in the cases in 4 Wendell and 8 
Barn. and Cres., under precisely similar circumstances. 

In the case of Turner vs. Davies, (2 Espinasse, 479,) Lord Kenyon 
says: ‘I have no doubt that where two parties become joint sureties 
for a third person, if one is called upon, and forced to pay the whole of 
the money, he has a right to call on his co-security for contribution. 
But where one has been induced so to become surety at the instance of the 
other, though he thereby renders himself liable to the person to whom the 
security is given, there is no pretence for saying that he shall be liable to be 
called upon by the person at whose request he entered into the security.” 
And so, e converso, should he have the whole or any part of the debt to 
pay, it follows that he would be entitled to recover it back, as paid to the 
other security’s use. 

Justice Story, in treating of contribution among sureties, (1 Com. on Eq. 
sec. 498,) remarks: ‘* There may arise by implication, from the nature 
of the transaction, an exemption of one surety from becoming liable to 
contribution in favor of another. ‘Thus, if one surety should, not upon 
his own mere motion, but at the express solicitation of his co-surety, 
become a party to the instrument, and such co-surety should afterwards 
be compelled to pay the whole debt, in such a case he would not be enti- 
tled to contribution, unless it clearly appeared that there was no intention 
to vary the general right of contribution, in the understanding of the par- 
ties. —Mayhew vs. Crickett, Swanst. R. 193 ; Taylorvs. Savage, 12 Mass. 
Rep. 98-102. So, if there should be separate bonds given, with different 
sureties, and one bond is intended to be subsidiary to and a security for the 
other—the other in case of a default in payment of the latter—and not a 
concurrent primary security ; in such a case, the securities in the second 
bond would not be compellable to aid those in the first bond by any 
contribution.” —Craythorne vs. Swinburne, 14 Ves. 159 ; Cook vs. ———, 
Freem. Rep. 97. 

For the reason, then, that Jones had full redress at law on the first, 
which is the only legal promise, and alleges no reason in his bill, either 
for want of proof or otherwise, why equity should entertain jurisdiction 
of the matter, we cannot sustain the objectian to the judgment below. 
It must be affirmed with costs. 
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No. 48—Joun H. Warson, executor of James C. Watson, de- 
ceased, plaintiff in error, vs. WiLtey E. Jones, defendant in 
error. 


A court cannot originate a case, or a motion, in vacation, and give judgment thereon, 
unless the authority is expressly conferred by law. But when a motion crigi- 
nates, during a regular term, and contains a provision for the further action of the 
court upon it, and for the rendering of its judgment in vacation, to be entered up- 
on the minutes of the court, as of such term, such judgment so rendered in vaca- 
tion is legal, and should be entered by the clerk accordingly. 


This was an action originally brought in the Inferior Court of the coun- 
ty of Muscogee, at the instance of the defendant in error, against the 
plaintiff in error, who was then in life, as a joint and several maker of the 
note sued on, with one A. J. McAllister, payable to one James R. Jones, 
or bearer, for $1,732 S6, dated Columbus, Ga. 25th December, 1841, and 
due one day after date, signed by McAllister on the face, and by the tes- 
tator on the back—testator’s signature being in the form of a blank en- 
dorsement. At the trial term, judgment was confessed, and an appeal 
taken by the testator, then in life, to the Superior Court. While the 
cause was pending on the appeal, the testator died; and afterwards the 
plaintiff in error, one of his executors, was made a party defendant in 
said cause, and filed his plea of non-joinder of the other executors named 
in the will against whom no scire facias had issued. Therecord does not 
disclose what action of the court was had on the plea of non-joinder. Af- 
terwards, it appears that the plaintiff in error plead specially, that the said 
testator put his name upon said note, as a guarantor of the same, to an- 
swer for the default of the said McAllister, without any consideration for 
the same, and that said James R. Jones, the payee, after the said testator 
had put his name on said note, transferred and delivered the same to the 
defendant in error. Afterwards, at May Term, 1845, of the court be- 
low, an order was passed in said case, setting forth that the plaintiff below 
had failed to prosecute his suit, and ordering that he be nonsuit. Af- 
terwards, in the same term,it was ordered thatthe judgment of nonsuwit, 
aforesaid, should be suspended for further consideration by the court, and 
for its further order, to be entered in vacation as of the thenterm. After- 
wards, at the November adjourned term, 1845, the members of the bar 
consenting to pass over, without trial, all the litigated business of the then 
term of the court, until the next regular term, it was ordered that all 
cases upon the several dockets, involving questions of litigation, or having 
defence thereto, stand continued generally ; and that all motions, excep- 
tions, orders, pleas, and demurrers, which would be in order, or might be 
filed at the then term of the court, should be in order, and might be filed and 
taken at the next term. Afterwards, on the 13th day of December, 
1845, the counsel for the plaintiff in error filed inthe clerk’s office of said 
court, the judgment made at chambers, November 18th, 1845, by the 
presiding judge, upon the rule nisi, which had been taken to set aside said 
judgment of nonsuit, by which judgment it was ordered that the rule 
should be discharged, and the nonsuit stand as the judgment of the court, 
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and to which was affixed the official signature of the presiding judge. 
The clerk of the court had omitted to enter the same upon the min- 
utes of the court. 

At May Term, 1846, of the court below, Judge Dougherty presiding in 
said term, the counsel for the defendant in error, moved the court to hear 
an‘ determine the rule which had been taken as aforesaid, to set aside 
said judgment of nonsuit, notwithstanding the same had been adjudicated, 
and the rule discharged by the former presiding judge, in vacation, as 
aforesaid ; to which the counsel for the plaintiff in error objected. 

Whereupon the court below decided that the said motion of counsel 
for defendant in error should be granted, and the court below proceeded 
to hear said motion. ‘To which decision of the court below, the counsel 
for the plaintiff in error excepted, and assigned for error, that the court 
below gave judgment that it would hear and consider of the said rule, 
notwithstanding the same had been adjudicated and discharged by the 
former presiding judge of said court. 








Henry L. Bennina, for the plaintiff in error. 


Hines Hott, for the defendant in error, maintained, 


1st. That the judge of the Superior Court has no power over the minutes of the 
court in vacation, conferred upon him by law, and cannot, in any manner, reserve 
or assume to himself such power. 

2d. That the judge of the Superior Court, especially in cases at law, can make 
no final decision or adjudication of any cause in vacation. 

3d. That the power assumed, to make such decision, and enter the same on the 
minutes of the court in vacation, as of May Term, 1845, even if such power existed, 
was not exercised, and was therefore nugatory and void, after the occurrence of 


the next succeeding term. 

4th. That the minutes of the court showed the application for said rule nisi to 
have been so far heard and considered by the court at May Term, 1845, as to 
suspend the judgment of nonsuit, and was therefore undisposed of and unfinished 
business of May Term, 1845, upon which the court at May Term, 1846, was bound 


to act. 
5th. That the paper writing purporting to be the decision of Judge Sturgis, was 


not a decision upon, or applicable to, said case. And that it was not a decision, 
in any manner published, entered, declared, or notified, of which the court, at 
May Term, 1846, could take judicial notice. 

And in support of these positions, the counsel for the defendant in error sub- 


mitted the following authorities: 
Prin. Dig. 909-10-11, 419-20, 428, 439-40-41, 432, 541; 1 Tidd’s Prac. 510, 
511, 681, 1225; 2 Tom. Law Dic. 297; 1 Tom. Law Dic. title Executions. 


By the Court—Warner, Judge. 


The facts in this case, as presented by the record before us, are sub- 
stantially as follows: At the May Term of the Superior Court of 
Muscogee county, 1845, the defendant in error was nonsuited by the 
then presiding judge. During the same term of the court it was ordered, 
that the judgment of nonsuit aforesaid should be suspended for further 
consideration by the court; and, for its further order, to be entered in 
vacation, as of this term. At the next November adjourned term of said 
court, it appears an order was passed, by the consent of the members of 
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the bar, that all motions, exceptions, orders, pleas, and demurrers, which 
would be in order, or might be filed, at the then term of the court, should 
be in order, and might be filed, and taken at the next term of the court. 
Afterwards, on the 13th day of December, 1845, the counsel for the 
plaintiff in error filed, in the clerk’s office of said court, the pa- 
per mentioned*in the record, which purports to be a rule nisi, calling 
on the plaintiff in error to show cause why the non-suit should not be 
set aside, and the case reinstated, on two grounds. 
On the same paper on which the rule nisi is found, the following words 
are endorsed : 
WILEY E. JONES 


vs. ; Assumpsit and nonsuit. 
JOHN H. WATSON, Ex’r, &c. 


At Chambers, November 18th, 1845. 


The defendants having shown cause, in obedience to the rule nisi, in 
the above case, and having duly considered the same, it is ordered, that 
the rule be discharged, and the nonsuit stand as the judgment of the 
court. Given under my official signature, 

Josepu Sturats, Judge. 


Received from Mr. Benning, the within document, this 13th day of 
December, 1845. B. Beasty, Clerk. 


At a subsequent term of said court, to wit, at May Term, 1846, the 
counsel for the defendant in error called the attention of the court to said 
paper, and prayed, that what purported to be a rule nisi, in behalf of the 


defendant in error, might then be heard and considered by the court, not- 
withstanding what purported to be the decision of Joseph Sturgis, judge 
of said court. Whereupon, the application, or prayer, of the counsel for 
defendant in error was granted, and the defendant in the court below or- 
dered to show cause, at the then next succeeding term of the court, why 
the nonsuit, in said case, should not be set aside, and the same reinstated. 
To which decision of the court below the defendant below excepted ; 
and now assigns the same for error in this court. The motion made to 
the court at May Term, 1846, by the counsel for defendant in error, is, for 
the court to hear, and consider, what purported to be a rule nisi, in behalf 
of the defendant in error in said case. The legal character of that paper 
must be first s ttled. If it was not a rule nisi, granted by the presiding 
judge of the court, at the term the nonsuit was granted, by what means is 
the case kept in court? If it was nota rule nisi, granted by the presiding 
judge, at the terin of the court the nunsuit was granted, on what prin- 
ciple could the court, at May Term, 1846, make it the basis for its hearing, 
consideration, and adjudication? We are of the opinion the paper has 
been recognized by the defendant in error, as a rule nisi, granted by the 
presiding judge, at the term the nonsuit was had: declared to be such 
under the official signature of the then presiding judge; and acted on as 
such, by the court below, in entertaining the motion to set aside the non- 
suit; and we feel bound so to regard it. The main question presented 
for our consideration is, whether the case was in court at May Term, 
1846, or whether it had been legally adjudicated before that time. 

The record shows, that at May Term, 1845, the plaintiff, by the judg- 
ment of the court, was nonsuited. By that judgment, the case was out 
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of court. During the same term of the court, it was ordered, that the 
judgment of nonsuit should be suspended, for further consideration by 
the court, and for its (the court’s) further order, in the case, to be en- 
tered in vacation, as of this May Term, 1845. It is upon this latter order 
the defendant in error relies, to keep the case in court. That it was 
competent for the court to pass the order, suspending the judgment of 
nonsuit, there can be no doubt. If the court had the legal jurisdiction 
and authority to pass the order, it had the authority to pass it, with such 
limitations and restrictions as, in its judgment, it might think proper to 
impose. The court could not originate a case, or a motion, in vacation, 
and give judgment thereon, unless the authority was expressly conferred 
by law. 

But in this case, the motion did not originate in vacation; the motion 
was made during the session of the court, by offering the rule nisi, call- 
ing upon the adverse party to show cause why the nonsuit should not be 
set aside, on the grounds therein stated. The court did not grant the 
rule, but took further time to consider whether it would grant it or refuse 
it, and, in the mean time, passed the order suspending the judgment of 
nonsuit; declaring, at the same time, its further order in the case, when 
further considered by the court, was to be entered in vacation, as of the 
same term. Now, we are of the opinion, it was the duty of the clerk to 
have entered the judgment of the presiding judge, so made in pursuance 
of the order of the court, on further consideration of the motion, on the 
minutes of the court, when it was filed in his office, on the 13th Dec. 
1845, as a part of the proceedings of May Term, 1845; and that the order 
passed by the court at that term, would have been his authority for do- 
ing so. He must be presumed to have known the order, and he must be 
presumed to have known the official signature of the presiding judge of 
the court whose officer he was. Indeed, the order expressly contem- 
plates the decision of the presiding judge of the court, on the motion sub- 
mitted, should be entered in vacation, as of May Term, 1845. But it may 
be said, the minutes of the court were made up, and signed by the pre- 
siding judge, before the decision was handed to the clerk. If the minutes 
were made up and signed, the presumption is, that the clerk who made 
them up, and the presiding judge who inspected them, knew of the order, 
which constituted a part thereof, and left sufficient space for the clerk to 
enter the decision, in pursuance of the order. The order which suspends 
the nonsuit, also provides for entering the further order of the court, in 
vacation. The whole order must be taken together. The defendant in error 
cannot be permitted to divide it, and appropriate that portion which sus- 
pends the nonsuit for his benefit, and reject the balance. If the order 
made by the court in term time, provided for the suspension of the judg- 
ment of nonsuit, it also provided for its confirmation, during the vacation ; 
and, it appears, it was fully confirmed by the presiding judge, on the 18th 
day of November, 1845. In pursuance of the reservation made in the 
very order, under which the defendant in error claims to keep this case in 
court, the presiding judge discharges the rule nisi, and orders that the 
nonsuit stand as the judgment of the court. It was said at the bar, even 
admitting the court had the right to reserve, in the order, the entering its 
judement i in vacation, yet it was not exercised, and was void after the 
next succeeding term of the court. The decision of the presiding judge 
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of the court bears date 18th November, 1845, ordering the nonsuit to 
stand as the judgment of the court. At November adjourned term of the 
court, which was the next in order after the May Term, it was ordered by 
the court, by consent of the members of the bar, that all cases upon the 
several dockets, involving questions of litigation, or having defence there- 
to, stand continued generally ; and that all motions, exceptions, orders, 
pleas and demurrers, which would be in order, or might be filed at the 
then term of the court, should be in order, and might be filed and taken, 
at the next term. ‘The decision of the presiding judge of the court was 
filed with the clerk, on the 13th day of December, 1845 ; and, as before 
stated, we think it was his duty to have entered it as of May Term, 1845. 
Indeed, we are of the cpinion, the rights of the plaintiff in error cannot 
be prejudiced by the failure of the clerk to enter the decision, in pursuance 
of the order of the court. We are also of the opinion, it was the privi- 
lege of tne plaintiff in error to have moved the court, at the first term, 
after the decision was filed, to have had it entered on the minutes of the 
court, as of May Term, 1845, in pursuance of the original order. From 
the best consideration we have been able to give this case, we are of the 
opinion, there was a judgment of nonsuit rendered by the court, at May 
Term, 1845, in favor of the plaintiff in error, and such must be the legal 
effect of the action of the court thereon, as disclosed by the record ; and 
that the whole case was out of court, when the motion was made at May 
Term, 1846, to reinstate the same. Let’ the judgment of the court be- 


low be reversed. 








No. 49.—Francis Daniets, plaintiff in error, vs. KyLe and 
Barnett, defendants in error. 


As between the holder of a banker’s check and the endorser, it ought to be presented 
for acceptance with due dilizence. But as between the holder and the drawer, a 
demand at any time before suit brought will be sufficient, unless it appears that the 
drawee has failed, or the drawer, in some other manner, has sustained injury by the 


delay. 


This was an action of assumpsit, tried before Judge Alexander in 
the Superior Court of the county of Muscogee, at May Term, 1846. It 
was predicated upon a banker’s check, drawn by the defendants, Kyle 
and Barnett, upon the bank of Columbus, for $524, in favor of L. 
Gambrill or order, and was endorsed by him to the plaintiff. The 
check bore date the 15th day of Jan. 1842, and was not presented for 
payment, or notice given the drawers of the non-payment, until the 
15th day of April thereafterwards. 

At the trial term, after the case was called for trial, the court below 
permitted the defendants’ counsel to file a plea to the merits of the 
case, to which the connsel for plaintiff excepted. 
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The counsel for plaintiff then introduced in evidence the certificate 
of protest of the notary public, showing the demand and notice, three 
months after the drawing of the check, &e. The defendants’ counsel 
then moved for a nonsuit, which was granted by the court below, upon 
the ground that the plaintiff could not recover upon the check sued on, 
because it had not been presented for payment within reasonable time. 
To which the plaintiff’s counsel excepted. 


Joun Secu ey, for the plaintiff in error, contended : 


1st. The court below erred in permitting the defendants’ counsel to 
file a plea to the merits at the trial term, after the case was called 
for trial, and cited Hotchkiss, 570, 572. 

2d. The court below erred in deciding that the plaintiff could not 
recover, and in granting a nonsuit, and cited Lx parte Brown, 2 Story 
Ltep. 502 ; Murray vs. Judah, 6 Cowen Rep. 490; Story on Promissory 
Notes and Checks, 620 to 632; 6 Boston Law Rep. 508; Conroy vs. 
Warren, 3 Johns. Cas. 25 to 265. 


Hines Hott, for the defendants in error, cited the following author- 
ities in support of the decision of the court below, to wit: 3 Stewart's 
Ala. Rep. 172, 185; Chitty on Bills, 274-5, 323. 


By the Court—Niszer, Judge. 


This was an action in favor of an endorsee of a check drawn by the 
defendants upon the bank of Columbus. Demand and notice to the _ 
drawers were proven to have been made, three months after date of 
the check. A motion was made by defendants’ counsel for a nonsuit, 
upon the ground that the plaintiff had not proven presentation for pay- 
ment, and notice to the drawers, within reasonable time ? Upon this 
motion, a nonsuit was awarded, and thereupon error is assigned. The 
only question for us to determine is, whether the drawer of a banker’s 
check is entitled to demand and notice within reasonable time. If he 
is, it is conceded that the notice in this case, three months after the 
date of the check, payable presently, was not within reasonable time. 

Bankers’ checks partake somewhat of the nature of bills of exchange, 
and they also differ from them in several material particulars. They 
are negotiable, and as between the holder and the endorser, the same rules 
apply, which regulate the rights and liabilities of the holder and en- 
dorser of notes or bills. A check differs from a bill of exchange in 
these things, to wit: it has no days of grace, and requires no accept- 
ance, distinct from prompt payment. The drawer of a check is not a 
surety, but a principal debtor ; he is an original undertaker to pay, and 
the check is the evidence of his contraét ; it is an appropriation of so 
much money, belonging to the drawer in the hands of the drawee, to the 
holder, there to remain until called for. The drawer has no right to 
complain of the holder letting it remain in the hands of the draweq; 
and he has no right to complain of its not being presented for payment, 
unless, before presentment, the drawee has failed, or in some other way, 
by reason of the holder’s failure to present, he has sustained injury.. 
There is some conflict of authority upon this subject, but, after all, it is 
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more apparent than real. The rule is distinctly laid down by Chan- 
cellor Kent, in these words: ‘* As between the holder of a check and 
the endorser, it ought to be presented for acceptance with due dili- 
gence, (2 Campb. 537; Holt 313, note; 2 Martin’s Louis. Reps. 327; 
10 Wendell, 304; 3 Kent, 88;) but as between the holder and the 
drawer, a demand at any time before suit brought will be sufficient, 
unless it appears that the drawee has failed, or the drawer has in some 
other manner sustained injury by the delay.”—3 Kent’s Com. 88; 
4 Johns. Cas. 5; ib. 259; 9 Barnw. and Cress. 388 ; 6 Cowen, 490 ; 
10 Wend. 306 ; 3 Kent 104, note, 5th ed. The failure to make demand 
within reasonable time, is at the risk of the holder, and some of the 
authorities go the length of saying, that the onus of showing that the 
drawer has sustained no loss by the delay lies on the holder. The 
rule, as above stated, is sustained by Justice Story, in his treatise on 
notes and checks ; the whole doctrine is fully and ably reviewed by him. 
—Story on Notes and Checks, 620 to 632. It is also reviewed and set- 
tled, according to the rule above, in a late case, reported in 2 Hill’s N. 
Y.* Reps.—Little vs. Phenix Bank, 2 Hill’s Reps. 425; see also 13 
Wend. 549; 6 Wend. 445; 1 Hall, 68; 2 Hale, 463. Let the judg- 
ment of the court below be therefore reversed on the second ground, 
the first being abandoned. 





No. 50.—Georce Fietp, vs. Dozier TuorntTown, in error. 


Another judge, than the one who presided on the trial of the cause, may preside on 
the motion for a new trial. It is desirable, however, unless prevented by provi- 
dential cause, to submit the brief of the testimony to the judge who tried the cause, 
to be revised and approved of by him. 


A case upon a new trial, after a verdict by a petit jury, or a confession of judgment, 
upon the first trial, isin the nature of an appeal, and is to be regulated by the 
rules of practice which are applicable to appeals; and either of the parties litigant 
may make any amendment of the declaration or answer they may deem necessary. 


A notarial certificate, which states that a draft was presented at maturity, and 
payment demanded and refused for want of funds, and that due notice of the non- 
payment was given on the same day to all the parties concerned, is sufficient 
notice of the dishonor thereof. 


The owner or holder of negotiable paper may bring an action upon it, in the name of 
a person having no interest in it. 

As a general rule, it is true, that suits should be brought by the persons having the 
legal interest in contracts ; but in the case of negotiable notes, suits may be brought 
in the name of persons having no such interest. They may sue as trustee for the 
persons having the real interest. 

The question of title, in negotiable paper, is one which the defendant will not be 
permitted to raise ; unless it is made to appear that it is necessary fer the purposes 
‘of his defence. 


The facts of this case, and the errors assigned, are set forth in the 
opinion delivered by the Supreme Court, to which the reader is referred. 
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Joun Scutey, for the plaintiff in error. 









































ist. The court erred in deciding to hear and determine the motion for a new 

trial, in this case, which was tried Kefore his Honor Judge Hill, presiding in said 
court at the time, and to whom the brief of all the testimony in said case had not 
been submitted—had not undergone his supervision, and had not been agreed to 
by the counsel, and cited to this point Gist rule of the Superior Courts.—2 Tidd’s 
Prac. 914. 

2d. The court erred in deciding, that the defendant’s counsel, at the trial term“of 
the case, after the same was called for trial, could file a plea to the merits, con- 
taining new and distinct matter of defence, which subject matter of defence exist- 
ed before the commencement of the action, if it ever existed, and relied upon 
Hotchkiss, 570, 572, as authority to this point. 

3d. The court erred in deciding, that a demand and refusal of payment of a bill 
of exchange, and notice of the non-payment thereof to the defendant, is not equiv- 
alent to a dishonor of the bill, and notice thereof to the defendant; and submit- 
ted the following authorities to this point :—Sheal vs. Britt, 1 Pick. Rep. 401; 
Mills vs. Bank U. 8.11 Wheaton’s Rep. 431; Smith vs. Whiting, 12 Mass. Rep. 

' 6; Story on Bills, 301 and 380; Conroy vs. Warner, 3 Johns. Cas. 259 to 265 ; 

Reedy vs. Seixas, 2 Johns. Cas. 337. 

4th. The court erred in deciding, that under a plea setting forth that the bill 
sued on was not the property of plaintiff, but was the property of a third person, 
the defendant would be permitted to prove the sayings of the plaintiff; that 
the said bill belonged to a third person, then and before the commencement of the 
action; and cited the following authorities to this point :—Duncan vs. Spear, 11 
Wend. R. 54; 5 Barn.and Adol. 909, 1098; 4 Adol.and Ellis, 870; Peacock vs. 
Rhodes, Douglass, 636 ; Conroy vs. Warner, 3 Johns. Cas. 259 to 265; 1 Johns. 
Cas. 169. - 





Henry L. Bennrna, for the defendant in error. 
By the Court—Lumprxin, Judge. 


This action was brought in the Superior Court of Muscogee county, 
by George Field against Dozier Thornton, upon a bill of exchange for 
fifteen hundred dollars, dated at Apalachicola, and drawn by Harper 
and Holmes upon William H. Harper, of Columbus, Georgia ; payable 
to Dozier Thornton, endorsed by him to Jonathan A. Hudson, and by 
Hudson to Field, the plaintiff. The bill not being paid at maturity 
was protested for non-payment, and due notice thereof given to all 
the parties concerned. The notarial certificate, filed in the clerk’s 
office, at the appearance term of the cause, as authorized by the statute, 
proved that payment of the paper was demanded at the Bank of 
Columbus, and refused for want of funds, and that on the evening of 
the same day due notice of the non-payment thereof was given to the 
drawers and endorsers. 

The defendant pleaded the general issue ; and further, that said bill, « 
at the commencement of the suit, was and still continued to be the prop- 
erty of the Southern Life Insurance and Trust Company, a corpora- 
tion created by the Governor and Legislative Council of the Territory 
of Florida; and thatsaid body, being insolvent, had fraudulently used the 
name of the plaintiff in said suit, instead of their own, to prevent the 
defendant from pleading his just sets-off against the said concern. 
And further, that said company, at the time they placed the paper in 
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the hands of the plaintiff to be sued in his name, had suspended cash 
payments for their debts, and thereby forfeited their franchises, and 
ceased to exist, and that consequently the transfer to the plaintiff was 
void. 

At the trial term of the action, judgment was confessed to the 
plaintiff by the counsel of the defendant, for the debt, with interest 
and costs. And the defendant, being dissatisfied, claimed to appeal ; 
and not being able to give security, made affidavit that he had a good 
and meritorious ground of defence, and was unable to give security ; 
whereupon the court directed, that the defendant be permitted to ap- 
peal without paying costs and giving security, as required by law. At 
the next succeeding term, the appeal was dismissed, on the ground that 
the defendant had no right to appeal, under the act of 27th Decem- 
ber, 1842; passed to enable parties, plaintiffs or defendants in any 
court in this State, to appeal, without paying costs and giving security, 
as now required by law, on certain conditions thereinmentioned. This 
case was instituted before the enactment of the law, and by the terms 
of it, it was applicable only to those to be commenced thereufter. 

The defendant then moved the court for a new érial, upon several 
grounds therein stated and verified by affidavit, which was granted. 
At May Term, 1846, the cause was tried by a special jury, who returned 
a verdict for the whole amount of the bill, with costs, Judge Hill 
presiding. Some days thereafter, Judge Hill left the bench and went 
home, promising to return and hold the court another week for Judge 
Alexander. During the absence of Judge Hill, a motion for a new 
trial, with a brief of testimony, as far as it went, was submitted to, and 
signed by, plaintiff’s counsel, who, being compelled to leave town, pro- 
cured the services of another attorney, to attend to and argue the said 
motion before Judge Hill, when he should return to hold the court. 
Judge Hill did return, and preside a week or ten days more during the 
term; but no effort was made to call up said motion, nor was a brief of 
the testimony submitted to him for his revision and approval. Judge 
Hill having finally left the court, the motion for a new trial was called 
up, when counsel for plaintiff objected to Judge Alexander’s hearing 
and determining said application ; because a brief of all the testimony 
had not been agreed upon by counsel, or been reviewed and sanctioned 
by the judge who tried the cause ; and that therefore Judge Alexander 
could not judicially know the facts necessary to a correct determina- 
tion of the motion, and that the party should have made the applica- 
tion to the judge who tried the issue, unless prevented by providential 
cause. 

Plaintiff’s counsel having positively refused to enter into any agree- 
ment, as to the evidence in the case, Judge Alexander allowed the de- 
fendant’s counsel to make oath to the facts, so far as agreed to, and 
that the brief contained in substance all the testimony adduced on the 
trial. Plaintiff’s counsel declined to take issue upon the truth of this 
statement. Plaintiff’s counsel was asked if he knew of any facts, not 
included in the brief. He demurred to being thus catechised, as to 
what he was pleased to denominate an ex parte proceeding; adding, 
that if he were to consent to answer, his memory was too indistinct to 
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enable him to do so. Judge Alexander then determined to entertain 
the motion ; whereupon plaintiff ’s counsel excepted. 

Argument was then heard upon the motion for a new trial, which 
contained the following grounds, to wit: 

Ist. Because the court refused to receive at this term the plea of de4 
fendant of notice to plaintif to sue the aeceptor of said draft, and his 
failure to do so for more than three months thereafter. 

2d. Because the court permitted the plaintiff to use in evidence a 
notarial certificate or protest, to prove notice of the dishonor of said 
draft, and because the court charged the jury that a notice to the de- 
fendant of the non-payment of said draft was equivalent to a notice of 
the dishonor thereof. 

3d. Because there was no evidence before the jury of the dishonor 
of said draft, or of the notice of its dishonor to defendant. 

4th. Because the court refused to permit the defendant to prove, or 
to examine a witness to prove, that he had heard plaintiff say, that 
said draft was still the property of the Southern Life Insurance and 
Trust Company, and was so at the time of the commencement of said 
suit. 

The court having heard and considered the foregoing motion, ordered 
a new trial in said case to be had at the next term, upon the Ist, 2d, 
and 4th grounds therein set forth; whereupon plaintiff’s counsel ex- 
cepted. 

I am of the opinion, that under the circumstances I should have re- 
fused the rule. There had been a confession of judgment, and a ver- 
dict of a special jury, in favor of the plaintiff; and the defendant 
assigned no excuse for failing to make the application to Judge Hill. 
In England, so much respect is paid to the opinion of the judge, who 
tried the cause, that if he express himself satisfied with the verdict, it 
is usual not to grant a new trial. And,omthe other hand, if he be dis- 
satisfied, it is pretty much a matter of course to grant it; especially 
when it depends in any degree upon the evidence. Still as to the legal 
right of Judge Alexander to entertain the motion for a new trial, there 
can be no doubt. Nothing is more common than for a different judge 
from the, one presiding at the trial, to preside on the application for a 
rehearing. Before hearing the rule discussed, it would have been bet- 
ter, at any rate, to have had the brief of the testimony submitted to 
Judge Hill, who tried the cause, and approved by him; especially as 
there was no providential cause intervening to prevent. Even where the 
facts are argued upon, this is the safer course ; yet we cannot see suffi- 
cient error in the proceeding to authorize the interference of this court. 

Let us now examine the three grounds upon which the new trial was 
granted. The first reason assigned was, on account of the refusal of the 
court whieh tried the cause to receive the plea of defendant of notice to 
plaintiff to sue the aeceptor of said draft, and his failure te do so for 
more than three months thereafter. 

By the act of 1831, it is declared, “ that in every case which may 
thereafter arise where the security or endorser of any promissory note, 
er other instrument, after the same has or shall become due, has re- 
quired, or shall thereafter require, the holder thereof to proceed to col- 
lect the same, and the said holder has not preceeded, or shall aot pro- 
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ceed, to do so within three months after such notice or requisition, the 
endorser or security shall be no longer liable.”” And it was under the 
promise of this statute that the defendant sought to get in his plea. 

The error of the court below in rejecting this defence originated, it 
would seem, in the idea that this was still a trial at common law, and not 
in the nature of an appeal. The judiciary of 1799, in requiring pleas 
to be filed on or before the Jast day of the first term, has reference, evi- 
dently, to the first trial of.the cause ; and the refusal to admit the an- 
swer was predicated upon that provision of the statute. 

How stands the cause, then, when a new trial has been granted after 
a verdict by the petit jury? Our law, giving concurrent jurisdiction to 
the common law side of the superior courts, enacts, that they ‘shall 
have power to correct errors and grant new trials in any cause depend- 
ing in any of the said Superior Courts, in such manner and under such 
rules and regulations as they may establish, and according to law, and 
the usages and customs of courts.’? Further: ‘ All new trials shall be 
had by a special jury, to be taken from the grand-jury list of the county.” — 
Prin. Dig. 432. 

It is obvious, then, that a case on a new trial is m the nature of an 
appeal. One important reason which operated on the Assembly no 
doubt was, to give a party who was unable to appeal the benefit of a 
special jury trial on the second hearing. This identical case illustrates 
and enforces the necessity and propriety of this construction. Here the 
defendant had entered an appeal, under the special order of the judge, 
which had to be dismissed upon motion, as not coming under the act of 
1842; and then the court granted a new trial, as it were in lieu thereof. 

It is material to-settle this preliminary point, as it is the pivot upon 
which the judgment of the court turns in disallowing the defence. 

On the appeal, either of the parties litigant may make any amend- 
ment of the declaration, or answer, they may deem necessary. At the 
first term of the appeal, it is good cause of continuance that the party 
desires to make a substantial amendment, unless the opposite party shall 
permit it to be-done instanter. And, under the direction of the court, 
@ substantial amendment may be made on the appeal either of the decla- 
ration or answer, even after the case has gone to the jury.—Hotchk. 943, 
950. These are admirable provisions im our rules, and the only regret 
is that they do not go further. O, si sic omnia! In allowing amend- 
ments, courts have been of late more liberal than formerly. We have. 
many salutary statutes upon the subject. We still lack, however, one 
great masterpiece of legislation, which will allow any and all amendments 
to be made, either at common law, or on the appeal, in matters of form 
or of substance ; due regard being always had to the rights and interests 
of the opposite party. 

Upon the first ground, therefore, m the rule, we have no doubts what- 
ever that the court below was right in granting a new trial. 

On the third assignment, that the court erred im deciding that due 
notice of the non-payment of a bill of exchange was not equivalent to 
notice of the dishonor of the bill, we are with the plaintiff in error. 

It seems to be conceded that no particular form of notice is mecessary, 
and that the great object of the notice is to put the party on his guard 
who is to be affected by it. The notarial certificate states that due notice 
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of the non-payment was given. It may be fairly insisted that this includes 
notice of the demand, and refusal on the part of the acceptor. But 
even if the notice came actually short of this, and only informed Thorn- 
ton of the fact that the bill had not been paid at maturity, and had been 
protested on that account, that was enough to put him on the look-out, 
and he could easily have acquired all the other knowledge necessary for 
his safety. 

As to ‘ue notices of the dishonor are, and what are not, sufficient in 
form, there are a great variety of decisions, not easily reconcilable with 
each other. The earliest cases insist upon a good deal of strictness ; the 
latter are far more liberal, and founded upon more just and equitable consid~ 
erations.— Story on Bills, p. 338, note. In general it may, be stated that 
no particular language or form is indispensable to be used. It is suffi- 
cient if it contains a true description of the bill, so as to identify it; that 
it states that it has been presented for acceptance, and has been dis- 
honored, and protested for non-acceptance ; and that the holder, or 
other party sending the notice, looks to the party to whom the notice is 
sent for indemnity and satisfaction. Indeed, these statements need not ap- 
pear in positive or express words ; but it will be sufficient if they arise, by 
fair and reasonable implication, from the language used.—Jb. sec. 301. 

The reporter, in the marginal note to the case of Hartley vs. Richard 
Jesson Case, the younger, (4 Barn. and Cress. 339,) lays it down, that 
a notice of the dishonor of a bill of exchange must contain an intimation 
that payment has been refused by the acceptor. Here, then, was a full 
and positive statement of non-payment. 

The same expression is used by Chief Justice Tindal, in Solarte vs. 
Palmer, in the Exchequer chamber, (7 Bingh. 550,) “ The notice should 
convey an intimation to the party to whom it is addressed that the bill is 
in fact dishonored.” 

In Gurgeon vs. John Smith, (6 Adolphus & Ellis, 501,) in an action 
by the endorsee of a bill of exchange against the drawer, the following 
notice of dishonor was held sufficient: ‘ Bill,’? &c., “‘ drawn by you, is 
this day returned with charges, to which your immediate attention is 
requested ;” signed by the endorsee. Counsel argued, upon the 
authority of Hartley vs. Case, which was not only unanimously con- 
firmed in the Exchequer chamber, but sustained on appeal to the 
House of Lords, that the nolice ought to contain an express statement, 
both that the bill had been dishonored, and that the party giving the notice 
intends to look to the defendant for payment. Lord Denman, C. J. 
‘¢ This is clearly the effect of the notice in this case ;” and the other 
judges, Littledale, Pateson and Coleridge, concurred. 

Chancellor Kent, in his Commentaries, (vol. 3, sect. 44, p. 108, 4th 
ed.,) lays down the principle, that the notice must specify that the bill is 
dishonored, for the reason, that the drawer may secure his claim against 
the acceptor, and the endorser against the maker. He admits, how- 
ever, that no precise form of notice is necessary, and that it is sufficient 
to state the fact of non-payment ; and that it is not necessary to state 
expressly, for it is justly implied, that the holder looks to the endorser. 
And this doctrine is maintained in the broadest terms, in some of the 
leading adjudications in this country. I need only to refer to Mills 
against United Stutes Bank, (11 Wheaton’s Rep. 431,) where the court 
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decided—Mr. Justice Story delivering the opinion—“ that it was not 
necessary that the notice should contain a formal allegation, that it was 
demanded at the place where it was payable. It is sufficient if it state 
the fact of the non-payment of the note, and that the holder looks to the 
endorser for indemnity.” 

Here the certificate recites that the bill was presented, and payment 
refused for want of funds, and that, on the evening of the same day, 
the notary gave due nolice of its non-payment to all the parties concerned. 
And, I repeat, the fair implication is, that the notice contained the fact 
of demand and refusal. But if it did not, and only informed the 
defendant of the non-payment of the bill at maturity, the necessary 
inference was, that the note had been presented and dishonored, otherwise 
it would not have been protested for non-payment, and he notified 
thereof. No mercantile or business man could doubt the meaning 
intended to be conveyed by this paper. It would be attended with the 
utmost inconvenience and mischief, if technical precision was required 
in such cases. In the opinion of the court, therefore, this notice was 
sufficient. 

The last ground taken, in the rule for a new trial, and sustained by 
the court, was, because the judge who tried the cause refused to per- 
mit defendant to prove, or to examine a witness to prove, that he heard 
plaintiff say that said draft was still the property of the Southern Life 
{Insurance and Trust Company, and was so at the time of the com- 
mencement of said suit. The necessity of considering this point, will 
likely be avoided by amending the pleadings on the next trial. And 
the doctrine which it involves has been already examined, to some 
extent, and passed upon at this term, in the case of Lawson and 
Nisbet. We there held, that the title of the plaintiff, as the holder of 
negotiable paper, could not be questioned, unless justice to the defend- 
ant made it necessary. Here the pleadings present no issues, which 
would justify a departure from the position assumed. The plaintiff, 
Field, derives his title to the draft, sued on by a regular series of 
endorsements, from the drawee, Dozier Thornton. It is true, that the 
defendant pleads, and offers to prove, that the legal title is not in the 
plaintiff ; yet he has filed no set-off against the true owner, or any other 
defence, in support of which his testimony could, by any possibility, be 
made available. 

This point was presented, in all of its length and breadth, in Guern- 
sey vs. Burns and Graves.—25 Wend. Rep. 411. There the plaintiff 
declared, in assumpsit, on the common money-counts, and attached to 
the declaration a copy of a note, made by the defendant, bearing date 
5th October, 1839, for the sum of $400, payable three months after 
date, to the President, Directors, and Company of the Bank of West- 
ern New York, at their banking-house, or to bearer. The defendant 
pleaded—lIst, non-assumpsit ; and, 2d, that they never undertook or 
promised to pay the plaintiff any sums of money whatever, directly ; 
and never became, and are not, at the time of pleading, liable to 
pay him any money, for any cause or consideration whatever, unless he 
is the owner and lawful bearer of a certain promissory note, made by 
them, &c., (describing the note sued on,) which note, they say, was, at the 
time it fell due, and still is, the property of the said president, &c., 

















AMERICUS, JULY TERM, 1846. ° 313 
Field vs. Thornton. 


traversing that the plaintiff was or is the lawful bearer or owner of the 

note. To this plea the plaintiff replied, and the parties went to trial. 

After the note was read in evidence, the defendant read a stipulation, 

signed by the plaintiff’s attorney, that, on the trial of the cause, he 

would admit that the beneficial interest, in the promissory note in con- 

troversy, was, at the time of the commencement of the suit, and on the 

30th April, 1840, (the date of the trial,) continued to be in the Bank 

of Western New York! The plaintiff then proved, that, prior to the 

commencement of the suit, he was, and still continued to be, president 

of the Bank of Western New York, and that the note in question was 

sued under an arrangement with the bank, that he should, in his own 

name, sue and collect the negotiable notes in which the bank was bene- 

ficially interested. The jury, under the direction of the judge, found a 

verdict for the plaintiff, and the defendant moved a new trial. By 
the court—Nelson, C. J. “ The note is payable to bearer, and of 
course transferable by delivery ; and a person thus holding it has the’ 
legal interest, and may maintain the suit. It is true that the replication 

sets out, that the plaintiff is the lawful owner and bearer, whereas the 
property of the note is in the bank ; but, as between the plaintiff and the 

defendants, the plaintiff is, in judgment of law, the owner, and they 
are precluded from disputing it; unless the possession is mala fide, and 
was working some prejudice to them, they have no concern with that 

inguiry.” 

I have extracted the foregoing case entire—pleadings, proof and deci- 
sion. No one can fail to perceive its entire parallelism with the one 
before the court. The only difference is, that the note in the one is 
payable to bearer, and the draft in the other is endorsed to the plaintiff. 

The previous case, of Gage vs. Kendall, (15 Wend. 640,) is still more 
strikingly analogous, if possible. Kendall declared, in the court below, 
on a promissory note made by Gage, payable to William Castle or 
bearer. The defendant pleaded the general issue, and gave notice, with 
the plea, that he would prove on the trial that the plaintiff, at the com- 
mencement of the suit, had no title to, or interest in, the note declared 
on, but had transferred the same to one Shankland, who was the owner 
and holder thereof; and that the suit was commenced without the know- 
ledge, consent or authority of the plaintiff. On the trial, the defendant 
offered to prove the facts set forth in his plea. The evidence was objected 
to, and rejected by the court. The defendant excepted. The plaintiff 
obtained a verdict ; upon which judgment was entered. The defendant 
sued out a writ of error: 

Per Curiam.—* The question is, whether the fact that the holder and 
owner of a negotiable note, having prosecuted such note in the name of a 
stranger, without his knowledge or consent, is a bar to a recovery in the 
name of such nominal plaintiff ?” 

‘¢ Perhaps this question cannot be better answered than it has been by 
this court in Lovell vs. Evertson.—11 John. Rep. 52. The note being 
endorsed in blank, (in this case payable to bearer,) the owner had a right 
to fill it up with what name he pleased ; and the person whose name was 
so inserted would be deemed, on record, as the legal owner; and if not 
so in fact, he could sue as trustee for the person having the real interest. 
But the defendant could have no concern with that question. He was responsi- 
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ble to the person whose name was so inserted in the blank endorsement. It is 
true, as contended for by the plaintiff in error, that suit should be brought 
by the person having the legal interest in the contract ; but in the case of 
negotiable paper, a suit may be brought inthe name of a person having no inter- 
est in the contract. He may sue as trustee for those who are interested. But 
why should the defendant give himself the trouble to investigate the 
plaintiff’s title? He owes the money to some one. A recovery in this 
case, with proper averments, might be pleaded in bar of a new suit, in 
favor of any other person. The defendant is not deprived, in such suit, 
of any defence which he may have as against the real owner. There 
is, in principle, no objection to a suit on a promissory note in the name of a 
nominal plaintiff.” 

And, traveling back still further, it was ruled in Olcott vs. Rathbone, 
(5 Wend. 494,) that the owner of a promissory note, endorsed in blank, can 
make whom he pleases the holder. 

This same point came up in Banks vs. Eastin —15 Martin’s Rep. La. 
291, N.S. An action was brought by the endorser of a promissory 
note against the maker. The petition stated that the instrument sued 
on was endorsed to the plaintiff, and that the defendant was indebted to 
him the sum therein expressed. The answer denied that the plaintiff 
had any interest whatever in the note. And, on the trial, the defendant 
proved that it did not belong to the plaintiff, but had been placed in his 
hands for collection. On this evidence the judge nonsuited the plain- 
tiff, and he appealed: 

Porter, J.—* The evidence given as to want of interest in the plain- 
tiff was excepted to; and the question is, therefore, presented, whether, 
on a simple allegation in the answer, that the plaintiff is not the owner of 
the instrument sued on, such inquiry can be goneinto? The blank endorse- 
ment makes the bill transferable by the endorsee, and every snbsequent 
holder, by mere delivery ; and so long as the endorsement continues in 
blank, it makes the bill, or note, payable to bearer. It appears to us, 
therefore, that whether the plaintiff was the owner of the note sued on, 
or not, was a question with which the defendant had nothing to do.” 

In Brigham vs. Mareau, (Pick. Rep. 40,) the court held, that it was no 
objection to the action that it was brought in the name of Brigham, al- 
though it was admitted that it belonged to Peck, the payee. 

We think it apparent, from the authorities cited, and the list might be 
almost indefinitely enlarged, that the court erred in granting the rule on 
the fourth ground. 

Nor do we see any reasonable objection to the doctrine, when properly 
understood and administered. Itinjuresno one. Where the defendant 
has equitable grounds of defence against the real owner, he cannot be 
deprived of them by an assignment which is not bona fide. But when, 
by the pleadings, he fails to bring himself within the protection of this 
exception, the holder of a negotiable note, blank endorsed, or payable 
to bearer, should be entitled to recover. Nor should the defendant be 
permitted, in a mere spirit of legal Quizotism, to take a tilt against his 
right. The judgment will form res adjudicata against any other person 
claiming an interest in the instrument. 

It is ordered, therefore, that the judgment of the Circuit Court be af- 
firmed upon the question of jurisdiction, sin entertaining the motion for 
a new trial, and also in granting the rule upon the first ground. 











i el 





AMERICUS, JULY TERM, 1846. 
Garvin_vs. Gallagher. 








No. 51.—Joun P. Garvin, plaintiff in error, vs. Wituiam R. 
GALLAGHER, defendant in error. 


A scire facias against only one defendant as bail, issued by the clerk of one county, 
and directed to the sheriff of another, is bad, and will be quashed upon motion. 


A scire facias against bail is not such an original suit, within the meaning of the 
Constitution of Georgia, as to require it to be instituted in the county of the bail’s ~ 
residence. 

In the absence of any issuable defence by the bail, the court will render judgment 
upon the return of the scire facias, without the intervention of a jury. 


This was a motion to quash a writ of scire facias, sued out, at the in- 
stance of the defendant in error, against the plaintiff in error, in Muscogee 
Superior Court, heard before Judge Alexander, at May Term, 1846. 

It appeared that the defendant in error had sued out civil process in the 
Superior Court of said county, against one Robert Walsh, requiring bail, 
and that upon his being arrested, the plaintiff in error became his bail. The 
suit against Walsh was prosecuted to final judgment, and execution against 
his body was thereupon issued, and returned that he was not to be 
found. Whereupon the said writ of scire facias was sued out, (issued 
by the clerk of the Superior Court of said county,) directed to the sheriff 
of the county of Bibb, where the plaintiff in error then resided, requiring 
him, the plaintiff in error, to appear and show cause, (if any he had,) 
why the defendant in error should not have execution against him for the 
amount due on the judgment aforesaid. At May Term, 1846, of the said 
Superior Court, the counsel for the defendant in error was proceeding to 
trial upon said scire facias, when the counsel for the plaintiff in error 
moved to quash the same, on the following grounds, to wit : . 

Ist. Because the same was issued by the clerk of the said Superior 
Court of Muscogee county, and directed to the sheriff of said county of 
Bibb, and by said sheriff served upon the plaintiff in error, he being the 
sole defendant in said writ of scire facias. 

2d. Because, as appears upon the face of said scire facias, the said 
plaintiff in error, at the time of suing out and service of the same, re- 
sided in the.county of Bibb, in which county alone he was liable to be 
sued, and compellable to answer. 

The court below, after argument, decided that said grounds were insuf- 
ficient, and overruled them, and dismissed the motion to quash. To 
which the counsel for the plaintiff in error excepted. . 

The defendant in error, in support of his said scire facias and of his mo- 
tion to enter judgment thereon, then submitted to the court the record of 
his recovery against Walsh, the principal in the original suit, the bail bond, 
and capias ad satisfaciendum, with the usual legal entries and returns 
thereon, and moved the court for leave to enter up and sign judgment in 
terms of the statute, in such cases. And thereupon the counsel for the 
plaintiff in error objected, and insisted that a judgment at law could only 
be rendered and allowed upon the verdict of a jury, which objection was: 
overruled by the court, and a judgment was rendered against the plaintiff 
in error accordingly. To which the counsel for the plaintiff in error 
excepted. 
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Hives Hott, for the plaintiff in error, 


In support of the exceptions taken to the decision of the court below, submitted 
the following authorities :—Prin. Dig. 420, 421, 910, 436, 423, 426, 419; 9 
Cowen’s Rep. 208, 230; 2 Tom. Law Dic. 288; 1 Tom. Law Dic. title Execution ; 
Bacon's Abr. title Sci. fa. A C ; Tidd’s Prac. 1090, 1128. 


G. E. Tuomas, for defendant in error. 
By the Court—Warner, Judge. 


There were three objections made by the plaintiff in error in the court 
below to the proceedings there, which were all overruled by the court. 
First, Because the scire facias was issued by the clerk of the Superior 
Court of Muscogee county, directed to the sheriff of Bibb county, and 
served by him on the plaintiff in error, who was the sole defendant in said 
writ of scire facias. We are not aware of the provision of any statute, 
which confers the authority on the clerk of one county to issue process 
directed to the sheriff of another county in civil cases, where there is 
but one defendant sued. The 11th section of the judiciary act of 1799 
(Prin. Dig. 421) declares, where a suit shall be instituted in any of the 
said courts, on any bond, note, or other written obligation, subscribed by 
several persons, who reside in different counties, the plaintiff shall have 
his option, to institute his action in either of the counties ; and the clerk 
may issue process for the defendants residing out of the county in which 
the suit is instituted ; and the sheriff of such other county is required to 
execute and return the same. But here there is only one defendant, and 
the case made by the record does not bring it within the provision of the 
11th section of the judiciary act. The clerk is an officer of limited 
authority ; and it does not appear the law has conferred upon him the 
power to command the sheriff of Bibb to serve process, under the state 
of facts presented by the record in this case. ; 

The second ground taken was, Because it appears upon the face of the 
scire facias, the plaintiff in error, at the time of suing out and service of 
the same, resided in the county of Bibb, in which county alone he was 
liable to be sued. We do not think scire facias against bail is such an 
original suit as was contemplated by the constitution. The original suit 
in our judgment gave the court jurisdiction to proceed against the bail, 
being part of the proceedings which appertain to the original suit. 

The third ground taken was, that a judgment could not be entered on 
the scire facias, without the verdict of a jury. As has been already 
stated, the scire facias is only a part of the proceedings appertaining to 
the original suit. It calls upon the bail to show cause, why the amount 
of the judgment rendered in the original suit should not be rendered 
against him; if he has nothing to say against it, there appears to be no 
good reason why judgment should not be rendered against him on motion ; 
but if he has any answer, or defence to make, by way of plea, why 
judgment should not go against him, then he is entitled to a jury, to try 
the issue of facts made by such plea. Such, it is believed, has been the 
general practice prevailing in our courts on this subject ; and we see no 
reason for disturbing it. The judgment of the court below, however, 
must be reversed on the first ground taken, and a new trial granted. 
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No. 52.—Witx1am Rosinson, plaintiff in error, vs. STEAMER 
Lotus and Owners, defendants in error. 


It is not sufficient, in a proceeding under the act of 1841, giving to all persons em- 
ployed on steamboats, and other water crafts, on the Chattahoochee, Altamaha, 
and Ocmulgee rivers, a lien on said steamboats or water craft, for wages, &c., for the 
plaintiff or affiant to swear to the amount due for services rendered on board such 
boat, without further showing the case to be within the provisions of said act, either 
in the pleadings, in the form of a petition, or in the affidavit by way of recital. 

The said act is in derogation of the common law, and must be construed strictly. 


The defendant is not precluded of his right to a motion to quash, or to arrest the 
judgment, because the second section of thé act points out the mode of contesting 
the amount due. The motion to quash admits the amount claimed to be due, but 
insists, that from the pleadings, it does not appear that the plaintiff has any cause 
of action against the defendant. 

A petition, setting forth all the necessary facts, and accompanied with the affidavit 
required by the statute, would be a convenient form of pleading in these cases. 


This case was tried by Judge Alexander, in Muscogee Superior Court, 
May Term, 1846. 

The opinion delivered by the Supreme Court contains the facts of the 
case and the points decided. 


Hines Hott, for the plaintiff in error. 
James Jounson, for the defendant in error. 


By the Court--Niszet, Judge. 


This was a proceeding under the act of the Legislature, passed in 1842, 
giving to captains, pilots, and certain other persons therein named, a lien 
on steamboats and other water craft, engaged in the navigation of ,the 
Chattahoochee, Altamaha, and Ocmulgee rivers, for debts, dues, wages, 
&c., held against the owners, for personal services rendered on board said 
boats and water craft. For the act at large, see Hotchkiss, 625-6. The 
affidavit was made before Judge Alexander ; upon it, judgment was ren- 
dered in favor of the affiant, execution issued, and the steamer Lotus 
was brought to sale. The money being inthe hands of the court for dis- 
tribution, a motion was made to quash the execution, upon the ground 
that the plaintiff ’s affidavit did not bring his case within the requirements 
of the act. The motion was sustained by the court, and upon it the 
plaintiff assigns two grounds of error: 

1st.: Because said affidavit is made in exact accordance with the law, 
and is therefore sufficient in law. 

2d. Because the defendant has not pursued the mode of defence point- 
ed out by the law, to which alone he was entitled. 

These questions depend altogether upon the construction of the act of 
1841. The affidavit in this case sets forth the amount due to the plain- 
tiff for services rendered by him on board the steamer Lotus. It was 
contended by counsel for the plaintiff in error, that the statute requires 
the party to swear to nothing more than was sworn to in this case ; that 
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the oath was in exact pursuance of the law, and, therefore, sufficient in 
law. It is true that the act does require the plaintiff to swear to nothin 
more than he did swear to; and, so far as the oath is concerned, that is 
full enough. But we think that the pleadings of the plaintiff, in the form 
of a petition, or of recital in the oath, should show his case within the 
provisions of the act. This act is in derogation of the common law, and 
must be construed strictly. It creates a lien in favor of certain persons, 
under certain circumstances, which overrides all other liens. Before 
this lien can be allowed, the party must show compliance with all the 
conditions, and bring himself within all the requirements and limitations 
of the statute. H+ could scarcely be held to show thus much, unless he 
is held to make averments to the like extent. As before intimated, we 
are of opinion that a petition, setting forth all the necessary facts, and 
accompanied with the affidavit required by the statute, would be a con- 
venient form of pleading in these cases. The act creates the lien upon 
steamboats and other water craft, navigating the Chattahoochee, Altaina- 
ha, and Ocmulgee rivers, and no other rivers. The plaintiff should, there- 
fore, show, that the lien which he seeks to enforce is upon a steamboat or 
other water craft, navigating one of those rivers. The act gives the lien 
only to a certain description of persons; he should show that he is one of 
those contemplated in it. It requires that the plaintiff should make de- 
mand, and prosecute the collection of his claim, within twelve months 
after the same shall become due and payable. He should aver, that de- 
mand was made within the time, and his proceedings to collect should 
be, on their face, within thetime limited. So, also, the act authorizes the 
proceedings to be had against the steamboat, or other water craft, in the 
county only, where she may at the time lie, having arrived at the Jand- 
ing, port, or place of destination, to which she has been freighted ; all of 
which ought to be proven to the court, and, therefore, suitably averred. 
Whilst, therefore, we hold, that the party did swear to all the act requires 
to be sworn to, yet, in our judgment, the affidavit does not bring the 
plaintiff’s case within the provisions of the act of 1841, and is, therefore, 
insufficient. Accordingly, the first ground of error is overruled. 

The second assignment of error goes upon the ground that the defend- 
ant was too late with his motion to quash, because the act points out the 
mode in which he shall make his defence, and to that mode he is confined. 
The act declares that the ‘ owner or other person, having control of any 
steamboat or other water craft, against which any proceedings may be 
had, under the foregoing provisions of this act, and who may be desirous of 
contesting said claim or demand, on the ground that the same or some 
part thereof is not due and owing, he, she; or they, shall file his, her, or 
their affidavit, denying that the whole, or some part thereof, was due at 
the time the applicant filed his affidavit,” &c. The statute proceeds to 
require what is admitted to be due to be paid, where only a part is de- 
nied to be due ; and upon good security being given for the eventual con- 
demnation money and costs, the property levied upon is to be delivered 
up; the papers are to be returned to the next court in the county, to 
which the execution is returnable, when an issue is to be made up and 
tried bya jury. This is the mode of defence to which it is contended the 
defendant is confined. The argument is, that inasmuch as the statute 
provides one mode of defence, no others are allowed. That is true, so 
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far as the contest about’ the amount due is concerned. The defendant 
can contest the amount due upon no other plan but that provided in the 
act. He is concluded as to that by the Legislature: if, at the proper 
time, and in the manner designated, he fails to contest the amount due, he 
cannot afterwards, or in any other manner, be heard as to that matter. 
But the motion to quash, which gave rise to this writ of error, does not 
contest the amount due ; it is in the nature of a motion to arrest the judg- 
ment, because, from the plaintiff’s pleadings, it does not appear that he has 
any cause of action against the defendant. It cannot be contended that, 
because the defendant in any action is entitled to defence upon the mer- 
its, he is, therefore, precluded from any right to move in arrest. We 
think that, notwithstanding the defence given in the statute, the right to 
quash the execution, upon any other legal grounds, remains to the de- 
fendant. 

We therefore affirm the judgment of the court below, upon both as- 
signments. 





No 53.—Martruew K. Poot, plaintiff in error, vs. Timotuy G. 
McCrary, Witi1AM P. Coteman and Mitty Coteman, defend- 
ants in error. 


Although an instrument contains, at the foot of it, a memorandum specifying the 

_ mode in which it may be discharged, still, if it be for a sum certain, payable, abso- 

|. lutely and unconditionally, on a day fixed on the face of it, it is a good negotiable 
promissory note, and may be declared on as such. 


This was an action, tried upon a general demurrer to the declaration, 
on the appeal, before Judge Alexander, in the Superior Court of the county 
of Muscogee, at May Term, 1846. The action was originally brought 
to the Inferior Court of said county, and was demurred to and dismissed 
on an alleged insufficiency in the declaration, which is as follows : 


GEORGIA, 
Muscogee County. 


To the Honorable the Inferior Court of said county : 


The petition of Matthew K. Pool, who sues to and for the use of John 
S. Thomas, respectfully showeth, that Timothy G. McCrary, William P. 
Coleman, and Milly Coleman, of said county, are justly indebted to your 
petitioner in the sum of one thousand dollars, besides interest: For that 
whereas, said defendants heretofore, te wit: onthe ninth day of August, 
in the year of our Lord eighteen hundred and forty-three, to wit, in the 
county aforesaid, made and delivered to your petitioner their certain. in- 
strument in writing, commonly called a promissory note, the date whereof 
is the day and year aforesaid, and which is now here shown to the court, 
whereby they promised to pay M. K. Pool, [meaning and intending your 
petitioner,] or bearer, on the first day of January, then next, one thou- 
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sand dollars for value received, [written “ rec’d,”] which might be dis- 
charged, by releasing the said Pool {meaning your petitioner] from an 
endorsement [meaning and intending of your petitioner} ona note, made 
by W. W. Pool to the Central Bank of Georgia, for fourteen hundred 
dollars, dated on the 27th [meaning and intending on the twenty-sev- 
enth day of] December |then] last, [past,] and running to maturity, 
said note also endorsed by Robert McCrary. And your petitioner avers, 
that said note, on which was said endorsement of your petitioner, was not 
for said sum of fourte:n hundred dollars, and dated on said twenty-sev- 
enth day of December, then last, to wit, eighteen hundred and forty-two, 
as, by mistake, erroneously described in the note herein set forth and 
sued upon, made by said defendants, [and here shown to the court,] but 
was for the sum of fourteen hundred and eighty dollars, and dated on the 
fourth day of May, eighteen hundred and forty-three; and your petitioner 
further avers, that neither said defendants, nor any one else, have released 
him from his said endorsement, nor is he released from his liability on 
the same, or any part thereof; but that he is still bound thereon, and is 
now impleaded before this honorable :ourt for his liability on the same. 
And your petitioner avers further, that said note, herein specified and set 
forth, has not been discharged by releasing said Pool, your petitioner, from 
his said endorsement on said note, made by the said William W. Pool to 
the Central Bank of Georgia, for fourteen hundred dollars, nor by releas- 
ing said Pool, your petitioner, from any other note on which he was 
endorser, made by said William W. Pool to the Central Bank of Georgia. 

And your petitioner further showeth, that said defendants, heretofore, 
to wit: on the ninth day of August, in the year of our Lord eighteen hun- 
dred and forty-three, to wit, in the county aforesaid, made and delivered 
to your petitioner their certain other instrument in writing, commonly 
called a promissory note, the date whereof is the day and year last afore- 
said, [which is here shown to the court,] whereby they promised to pay 
M. K. Pool, [meaning and intending your petitioner,] or bearer, on the 
first day of January, then next, one thousand dollars for value received, 
which might be discharged by releasing the said Pool [meaning and in- 
tending your petitioner] from an endorsement [meaning and intending of 
your petitioner] on a note made by W. W. Pool, to the Central Bank of 
Georgia, for fourteen hundred dollars, dated on the 27th [meaning and 
intending on the twenty-seventh day of] December [then] last, [past,] 
and running to maturity, said note also endorsed by Robert McCrary, 
[meaning and intending that said note was also endorsed by one Robert 
McCrary.] And your petitioner avers, that the said note, herein specified, 
has not been discharged by the releasing of your petitioner from his said 
endorsement on said note of fourteen hundred dollars, made by said W. 
W. Pool, to the Central Bank of Georgia, on which your petitioner, and 
one Robert McCrary are endorsers, nor by releasing your petitioner from 
any of his endorsements made on any other notes of the said W. W. 
Pool to the Central Bank of Georgia. Yet the said defendants, although 
so liable and indebted, an] notwithstanding their said undertaking and 
promise, have not paid the said sum of money in said note specified, or 
any part thereof, although thereunto often requested ; but the same to pay, 
or any part thereof, have hitherto refused, and still do refuse, to the da- 
mage of your petitioner two thousand dollars. Wherefore your peti- 
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tioner brings suit, and prays that process may issue, requiring the said 
defendants, personally or by attorney, to be and appear at the next Infe- 
rior Court, to be held in and for said county, then and there to answer 
your petitioner in an action of debt, &c. 

; Tuomas & Downine, Plaintiff's Attorneys. 


The court below, after hearing argument upon the said demurrer, dis- 
missed the case. for insufficiency of the aforesaid declaration, to which 
the counsel for plaintiff in error excepted ; and assigns for error, that the 
court below erred in dismissing said cause, for that the declaration afore- 
said is good and sufficient in law, and that the instrument sued upon is a 
promissory note, as set forth in said declaration, and the court below erred 
in ruling to the contrary. 


Gricssy E. Tromas, for the plaintiff in error, 


Insisted that the instrument declared on was a promissory note, and the 
declaration sufficient, and read from Bayley on Bills, from page 4 to 14, 
and the notes; also, 8 John. Rep. 485; 9 ib. 120; 19 ib. 1445 7 Mass. . 
240; Prin. Dig. 426; also, Dudley’s Geo. Rep. 


Aurrep Iverson, for the defendant in error. 


The instrument sued upon, being conditional, or in the alternative, giv- 
ing the maker the election to pay the amount specified, or to discharge 
a certain other obligation therein described, cannot be considered a prom- 
issory note, and must be sued on as a special agreement.— Story on Bills, 
55 to 57, and cases there cited ; Chitty on Bills, 154-5; 3 Kent’s Com. 
76; 5 Comyn’s Dig. 77, tit.“ Merchant ;” 3 Lord Raym. 77, cited in2 Law 
Reg. 1362 and 1396; 5 Term Reports, 483. 


By the Court--Lumpxin, Judge. 


By the statute of Anne, a paper was not good, asa promissory note, unless 
the same was payable in money absolutely and atallevents. By the act of 
this State, it is allowable to make it payable in money, merchandize, or 
any other thing. 

By an examination of the instrument sued on, we hold, that it wants 
none of the essential qualities of a negotiable note, and that it was right 
to declare on it as such. It is for the absolute and unconditional pay- 
ment of one thousand dollars, on a day fixed on the face of it. There is 
a note or memorandum subjoined to the foot of it, specifying one of the 
modes in which it may be discharged by the defendants. In the case of 
Ogden vs. Bacm, (8 John. Rep. 685,) A. gave to B. a promissory note, 
payable to B. or order, and at the same time made an endorsement on the 
note, that it was to be delivered to B. in consideration of a judgment 
against C., to be assigned tu A. by B. ; it was held by the couri, that this 
was a promissory note within the statute, and might be declared on as_ 
such, notwithstanding the endorsement, which was merely to show the 
consideration, and lo operate as notice, to whoever might purchase the note. 

Judgment reversed. 
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No. 54.—Bennett Crarron, executor of James Beat, deceased, 
plaintiff in error, vs. Natuan Beat, adm’r., and Marrua Beat, 
adm’x. of Rozpert Beat, deceased, defendants in error. 


The testator left a will, naming several executors, to whom he bequeathed in trust for 
certain grandchildren a portion of his estate. One of the executors only qualified ; 
and, receiving the trust property, afterwards died intestate, before the trust, thus de- 
volved on him, was entirely executed. After his death, another of the executors 
named in the will came forward, and qualified within the twelve months provided 
by statute. The last-qualified executor is entitled to the possession of the unad- 
ministered portion of the trust estate, and not the administrator of such deceased 
executor. 

The administrator of a deceased executor is not the representative of his testator. 


This was a bill in equity, dismissed upon demurrer, before Judge Alex- 
ander, in Muscogee Superior Court, at May Term, 1846. 

The facts shown by the bill, so far as they are material to this ques- 
tion, being stated in the opinion of the Supreme Court, it is deemed un- 
necessary to set them forth here. 


Hines Hout and G. E. Tuomas, for the plaintiff in error. 
Henry L. Benninc, for the defendants in error. 
By the Court—Warner, Judge. 


It appears, from the record in this case, that James Beal, late of the 
county of Richmond, departed this life, leaving a will, whereby he dis- 
posed of his property, and appointed Robert Beal, Walton Harris, and 
Bennett Crafton, his executors, to execute the same. By one clause of 
the will of the testator, he bequeathed certain property to his executors, 
in trust for his two grandchildren, Elizabeth Tankersly Crafton and 
Samuel Bennett Crafton, to be distributed, as they should marry or be- 
come of age. Robert Beal, only, qualified as the executor of James 
Beal ; the other two executors did not qualify. Before the trust was entire- 
ly executed by the executor, Robert Beal, under the clause of the will above 
mentioned, he departed this life, in the month of June, 1840, intestate, in 
the possession of the said trust estate. In the month of September fol- 
lowing the death of Robert Beal, Bennett Crafton, one of the executors of 
James Beal, came forward, and qualified as such executor. Martha Beal, 
the widow of Robert Beal, the first-qualified executor of James Beal, took 
out letters of administration on the estate of her deceased husband, and there- 
by became possessed of the trust property belonging to the estate of James 
Beal. Afterwards, she intermarried with Nathan Beal, who became ad- 
ministrator, in right of his wife Martha. Bennett Crafton, as the execu- 
tor of James Beal, filed his bill against Martha Beal, administratrix of 
Robert Beal, and Nathan Beal, administrator of said Robert, in right of 
his wife, to account for, and pay over to him, the trust property in their 
hands, belonging to the estate of James Beal. To this bill the defendants 
filed a general demurrer, for want of equity. On the part of the defend- 
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ants in error, it was insisted, that inasmuch as the qualified executor, 
Robert Beal, died in possession of the trust property, the defendants, as 
his administrators, have the right to retain it, and execute the trust, as 
directed by the will of James Beal; and so the court below decided, and 
sustained the denturrer, and dismissed the complainant’s bill, which deci- 
sion of the court below is now assigned for error in this court. We are 
of the opinion, the court below committed error, in sustaining the de= 
murrer and dismissing the complainant’s bill. By the will of James 
Beal, the execution of the trust therein specified devolved upon his ex- 
ecutors, in whom the testator is supposed to have had confidence. The 
death of Robert Beal, the only qualified executor, does not deprive the 
other executors from qualifying, and executing the trust, in accordance 
with the intentions of the testator, provided they do so within the time 
prescribed by the act of 1810.—Prin. Dig. 239. The act of 1810 was 
intended to reach just such cases as the one now before us, as its pream- 
ble declares : ‘* Whereas, it frequently happens that a person appoints, in 
his last will and testament, two or more executors, one of whom, only, 
qualifies under the said will; and if such qualified executor dies, the 
other executors, nomi.ated in the will of the testator, cannot qualify, b 

which means the estates of the testator are placed in the hands of an ad. 
ministrator de bonis non, with the will annexed, and the person in whom 
the testator confided prevented from acting ; for remedy whereof, Be it 
enacted, that from and after the passing of this act, it shall and may be 
lawful for any executor, named in the will of the testator, to qualify under 
the said will, at any time; provided the qualification of one or more 
takes place within twelve months after the decease of the testator ; pro- 
vided, also, that the executor and executors, who do not qualify within 
twelve months from and after the decease of the testator, one of whom 
shall do so, within twelve months after the decease of the only qualified 
executor.” It is admitted, the executors qualified within the time pre- 
scribed by the statute But the defendants in error are not even adminis- 
trators de bonis non, with the will annexed, on the estate of James Beal ; 
they are only administrators on the estate of Robert Beal, and yet claim 
the right to execute the trust devolved on the executors of James Beal, 
by his last will and testament, as against one of those executors who is 
the plaintiff in error. The administrators of Robert Beal do not repre- 
sent the estate of James Beal; although Robert was the qualified execu- 
tor of James, even if there had been no other executor but Robert. “ If 
the first executor dies intestate, then his administrator is not the represent- 
ative of the testator ; but an administrator de bonts non of the original tes- 
tator, must be appointed by the ordinary.”.—1 Williams’ Exrs. 133-4; 
Toller’s Law of Exrs. 63-9. We are, therefore, of the opinion, that the 
plaintiff in error, as the qualified executor of James Beal, deceased, is en- 
titled to the possession of the trust property, for the purpose of executing 
the trust devolved upon him by the last will and testament of the testator. 
Let the judgment ofthe court below be reversed, and the cause reinstated. 
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No. 55.—EuizasetH WriGut, executrix of the last will and tes- 
tament of James. H Waieut, deceased, defendant in execution, 
and Bonp and Murpock, claimants and plaintiffs in error, vs. 

“Wo. Zeicxer, defendant in error. 


The Same vs. Simon Henverson, defendant in error. 


The Same vs. Daniet Smitu, defendant in error. 


The questions, both of law and fact, involved in the above three cases, 
being precisely the same, they were, by consent of parties, consolidated, 
and tried together as one case. 


An executor under a will authorizing the sale of property of the testator to pay debts, 
but without specifying the manner of sale, may dispose of slaves of testator at pri- 
vate sale, and without any previous advertisement of such intended sale, or leave 
of the Court of Ordinary, and the purchaser at such private sale will acquire a 
good title, even as against the creditors of the testator ; provided that the purchase 
is bona fide, and without fraud on the part of the purchaser. 


The purchaser, in such case, is not bound to see to the proper application of the pur- 
chase-money by the executor. ‘* What becomes of the price, is of no concern to 
him.” Nor is he required, before buying, to look into the accounts of the executor, 
to ascertain that he is faithfully administering his trust. The law presumes this 
in favor of the executor. But in all cases where the sale is infected with fraud 
and covin between the executor and purchaser, it is absolutely void, and the title to 
the property remains unchanged. 


These were claim cases, tried before Judge Floyd in the Superior 
Court of the county of Crawford, at February Term, 1846. They were 
founded upon levies made upon certain slaves, as the property of the 
estate of James H. Wright, deceased, by virtue of executions against 
Elizabeth Wright, as executrix of the last will and testament of said 
deceased, founded upon debts of the testator. The slaves, so levied on, 
had been sold by said executrix to the claimants, who were creditors of 
said deceased, to the amount of half the purchase-money ; said sale hav- 
ing been made in May, 1842, before the judgments were rendered, and 
not at public outcry, and without notice of any kind. 

Upon the trial of these causes in the court below, the counsel for the 
claimants offered, and read in evidence, the will of said deceased, which, 
among other provisions, contained the following items, to wit: ‘ | 
wish the notes and accounts now in my hands, to be applied by my ex- 
ecutors to the payment of my just debts; and if those should not be 
sufficient for that purpose, then it is my will and desire that a sufficient 
portion of my estate, real or personal, as my representatives shall 
deem most advisable, be sold to pay my debts.” It appeared that 
two of the executors named in the will refused to qualify, and that the 
executrix alone represented the estate. It also appeared that the notes 
and accounts were wholly insufficient to pay the debts of the testator. 
And it being held by the court that the contingency had happened, 
authorizing a sale of the property of the testator to pay his debts, the 
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counsel for the claimants offered in evidence their respective bills of 
sale for the property in dispute, from the said executrix, executed un- 
der the sale aforesaid. To which the counsel for the plaintiffs in exe- 
cution objected, on the ground that it appeared, from the testimony, 
that said sale had been made privately, and without the statutory notice, 
and without said property being exposed to public outcry and sale. 
Whereupon the court below sustained the objection, upon the ground 
that the executrix had no authority at private sale, and that no title 
could vest in the purchaser, except after advertisement and public sale ; 
and verdicts were thereupon rendered, finding the property subject, and 
the claimants excepted. 


Wasuineton Por, for the plaintiffs in error. 


At common law, an executor has the’entire and complete control and 
direction in relation to the assets of the testator. He may release, 
sell, or give away his goods, &ce.—Office of Ex. 34. The goods of the 
testator are considered his, the executor’s, from the death of the testa- 
tor.—b. 35 ; 4 Munford, 196, Mouroe vs. Garnes. 

The executor derives all his title from the will.— Toller, 45. An ex- 
ecutor may sell the property of his testator for his own debt, and if the 
purchaser buys bona fide, neither a specific legatee, heir nor creditor 
can pursue the property in the hands of such purchaser.—1 Atkyns’ 
ft. 463, Nugent vs. Gifford; 3 Atkyns, 235, Mead vs. Ld. Orrery; 7 
Johns. Ch. Rep. 150; 2 Rand. Rep. 294; 4 Rand. Rep. 576. . The 
doctrine in Nugent vs. Gifford received the sanction of Lord Mansfield. 
— Whale vs. Booth, 4 T. R. 635. 

The doctrine in Vugent vs. Gifford, sustained by Chancellor Kent.—7 
Johns. Ch. Rep. 21, Sutherland vs. Brush. 

The doctrine in Nugent vs. Gifford, sustained by Judge Story.—2 
Story’s Eq. sec. 1129. 

Nor is it necessary for the purchaser to see to the application of the 
purchase money.—1 Cox’s Kep. 145, Bonury vs. Ridgard; 2 Dick. 
Rep. 725, Scott vs. Tyler ; 2 Story’s Eq. sec. 1128; 7 Johns. Ch. Rep. 
150, 159. 

A chancery guardian may in his discretion sell the personal property 
of his ward, for the purposes of his trust, without any previous order of 
the court, if the court would have directed the sale on application.— 
7 Johns. Ch. Rep. 154, Field vs. Schieffelin. 

But doubtless the defendants in error will rely upon the statute of 
Georgia of 1829, (Prin. Dig. 254, sec. 118,) authorizing the courts of 
ordinary to order sales of slaves belonging to testator’s estates. In 
support of claimant’s title, we hold, that the statute only applies to cases 
in which the testator omitted to order a sale in his will—4 Eq. Rep. 
522, 527, Saxon and Wife vs. Barkesdale and Garrett. 

There is no other statute of Georgia requiring executors to expose 
the slaves of testators at public sale or to advertise such sales. 

The fourth section of the statute of executors and administrators, 
is in reference to the sale of goods and chattels, which terms do not in- 
clude slaves, but have always been held to apply exclusively to the per- 
ishable property of testators and intestates. 
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The forty-fourth section of same act, fixing the time of sales, refers 
alone to such sales as are ordered by the court of ordinary; and in re- 
_spect to executors applies solely to the sale of land.—Prin. Dig. 234. 

The forty-fifth section of said act applies to slaves held by adminis- 
trators, and the omission of executors in that act, goes far to sustain 
the conclusion, that they had a discretion in the sale of such property. 
—Ib. The case of Saxon and Wifevs. Barkesdale and Garrett, (4 Eq. 
Rep. 527,) held that the statute of South Carolina was applicable, be- 
cause there was no authority in the will to sell. 

As far as circumstances will permit, a court of equity will supply any 
defect in the execution of a power given by a will, to executors to sell 
lands for payment of debts; so far as to protect a purchaser for a yal- 
uable consideration.—2 Munf. Rep. 129, Roberts’ widow and heirs vs. 
Staunton.— See Judge Tucker and Flemming’s Opinions, 134, 139. 

And even if our law of executors and administrators contained a pro- 
vision requiring a sale at public auction, yet the remedy for a violation 
would be against the executor, and not the purchaser, if there was no 
fraud in purchaser.— Hudson and others vs. Hudson, admr. 5 Munf. 181, 
183.—See 3 Munf. 1, in which the case went off on a different point; 
but Mr. Wickham admitted the point for which we contend. 


Amos W. Hammonp, for the defendants in error. 


1st. This case is not governed by the statute or common law of Eng- 
land. Our colonial statute of 1764, (Prin Dig. 223,) which regulates 
this subject, was passed twenty years before the adopting statute, (Drin. 
Dig. 570,) and therefore, although we admit that an executor in Eng- 
land or by the English law would have the unquestionable right to sell 
the property of the testator, without any notice by advertisement, or 
otherwise, and where and when he pleased, and to whom he pleased, 
yet that right has not existed in Georgia since February, 1764, because 
at that time our colonial Legislature passed the law requiring all in- 
tended sales by executors or administrators to be advertised, &e., &c. 
2d. In no ease by the laws of Georgia can an executor or administra- 
tor sell property of the testator or intestate without first obtaining an 
order for that purpose from the Court of Ordinary, unless by will a tes- 
tator gives his executor such right by express words in his will; and 
that this power can be given to an executor by an insolvent testator, 
where such power would prejudice the rights of creditors, is, to say the 
_ least of it, very questionable ; for a testator, if he can give such right, 
might authorize an irresponsible relation to sell his property in Ala- 
bama or Mississippi privately, and, giving no security for the faithful 
performance of his acts, might thus legally defeat the rights of credit- 
ors. The rule of law, governing the time, place and: manner of sale, 
should therefore be followed by the executor. , 

Now, to ascertain whether the bill of sale, offered by claimants in 
the court below, was properly or improperly rejected, we must first look 
to the object of the law, requiring these sales to be advertised for sixty 
days, and then to be had at the court-house door, and on the first Tues- 
day in the month, and providing for continuing the sale from day to day 
by giving public notice of such intended continuance before four 
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o’clock of the afternoon of the first day of sale. 1st. The policy of 
this law was to have the sale under such circumstances as to make the 
property intended to be sold, bring the very highest price for the ben- 
efit. of those concerned. 2d. That creditors of an insolvent estate 
might haye an opportunity, if they wished to buy the property; that a 
fair competition amongst the bidders brought to the sale by the notice 
might be induced, and the estate consequently sell for more, and the 
creditors and heirs be thereby benefited. 

But, suppose the court does not see any object, sufficient to have 
induced the Legislature to have made any notice, or other preliminary 
step necessary, still, if the statute requires any preliminary step to be 
taken, by the executor, before the sale, this court ought to decide, in 
the absence of proof, that this step was not taken by the executor, and 
the court did right to reject the bill of sale, which of course was illegal, 
unless the law, under which the sale was had, was first complied with. 

May it please the court: What is the duty of an executor, upon taking 
upon himself the burthen of the execution of his testator’s will? 1st. He 
is to be governed in all things by the will, so far as it speaks explicitly, 
unless it requires him to do something against, or to abstain from doing 
something required by, law. It is said the will is the law of the executor, 
but this is only true with this qualification, that whenever the testator 
expresses his will clearly, and this is not contrary to law, or conflicting 
with the rights of creditors, or others interested, then the will is the law 
of the executor, otherwise not. In other words: When the will 
requires an executor to do a particular thing, without specifying the 
manner, (as in this case,) then, whether the executor thas the right to 
do that thing in a particular way, must entirely depend on the question 
whether the manner, selected by the executor, is regulated by law or 
not. If the law be not silent as to the manner, time and place, although 
the power to sell be ever so clear, still it is the duty of the executor to 
sell in the manner, and at the time and place prescribed by law. And 
if the law require a particular time and place, and a particular manner 
of sale ; and the testator order a sale in a different manner, or at a dif- 
ferent time or place, then the /aw must govern the executor, and not 
the will. Otherwise an insolvent debtor might order a sale, and legally 
commit a fraud, and waste an estate, without security to creditors, or 
means in their power to prevent it. 

After probate of the will, and qualification of the executor, the 
creditors give notice of their demands, and, in cases of insolvency, 
look out for an order to sell the slaves, if any. They ask the executor, 
Do you intend to sell the negroes? In this case, he answers, The will 
requires me, first, to ascertain whether the notes and accounts will pay 
the debts, and, if not, then I will sell. Well, the executor finds the estate 
insolvent, and determines to sell the slaves. A lawyer advises the execu- 
tor, If you intend to sell the slaves, you must get an order of the Court of 
Ordinary ; but the executor says, I hare the power given me to sell what 
I please, whenever I find a sale necessary, in order to pay the testator’s 
debts. Then he is advised, If you have the power to sell, go on and 
do so. But the next inquiry is, How? To whom, where, and when 
shall I sell? Why, just as the testator directed you; for his will 
governs you, under your oath, and is your law. But the executor, on 
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looking to the will, finds that no direction is given as to the time, place, 
or manner. Then where does he go for instruction? To his own discre- 
tion, or the law? Will he sell privately, or endeavor, by a public sale, 
after due notice, sixty days, to get the best price that competition will 

roduce ? Will he sell at the court-house, in the county, publicly ? 
Or will he take the negroes to the State of Alabama, or Mississippi, 
and sell privately ? The law answers these questions. 

My brother Poe read from 7 Johns. Ch. Rep. 154. This case only 
goes this far, that in case where the Court of Equity would have 
granted a right to sell in the first instance, if it had been applied to for 
leave, it would confirm what was done in that case, without leave first 
having been had and obtained, where confirming the thing done would 
not conflict with the law, or the rights of third persons. But if appli- 
cation had been made to the Court of Ordinary, for leave to sell the 
slaves of Wright privately, out of this State, in the country, or without 
any advertisement, would that court—could that court have granted any 
such leave to sell? My brother Poe says, that slaves are not such per- 
sonal property as contemplated, in the statute of Georgia, from which 
he read. Can this position be true ? 

I will conclude by remarking, that the second position I laid down, I 
still believe to be correct, to wit: that in all cases of intended sales, by 
an executor or an administrator, the rules of law, governing the manner, 
time and place, must be followed, even though the testator point out a 
mode, time and place. 





Aneus M. D. Kina, for the defendants in error, in conclusion. 


The requirements of our statute (Prince, 223, 224) are not only ex- 
plicit, but they are salutary; they require sales by executors and 
administrators to be publicly advertised for a length of time; to be had 
at the court-house of the proper county, on the first Tuesday of the 
month, and between the usual hours of sale: these are the most material. 
Here the testator is silent as to the manner of sale, by his representatives, 
as they are called in the will; and we must presume his intention to 
be, that the sale should take place according to the rules prescribed in 
the statute, which are notorious and familiar to every one. This, we 
contend, is the only reasonable construction to put upon the intention 
of the testator. 

Here nothing of the sort was observed: a valuable estate has dis- 
appeared, and, except the parties to secret sales, no one can tell where, 
or how, or for what consideration the thing has been done. Not only 
have heirs and creditors a deep interest that the law should be enforced 
to the full extent of its spirit and meaning, but to its very letter ; but 
we might add, that even the community in which a man has lived, have 
some right to know that his estate has not been squandered or embezzled. 
The good effect of the law is everywhere observable in the sale of 
estates, and there is no one of its requirements that should not be en- 
forced to the full by the courts of the country. 


Samvuet Hatt, in conclusion for the plaintiffs in error, after briefly 


stating the facts of the case, as presented by the record, argued as 
follows : 
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In the examination of the questions presented in this case, it will be 
necessary to inquire, in the first place, from what source the executor 
derives his authority ? 

2d. What were the executor’s powers, at common law, over the 
assets of his testator ? 

3d. What are the rules which govern in the construction and execu- 
tion of powers ? a 

4th. How far the executor’s powers at common law over the assets 
of his testator are modified by the acts of 1764 and 1829? 

5th. How far a purchaser’s title is to be affected by any irregularity 
in the sale, when the authority to sell is clear ; and whether the court, 
in a suit with a stranger, will inquire collaterally into such irregularity ? 

This inquiry will lead to the following conclusions, which we shall 
here state as our grounds of exception to his Honor’s opinion: 

Ist. The executor acts under, and derives his authority from, the 
will, and not from the Court of Ordinary. 

2d. That at common law, the executor was in many respects, and 
for many purposes, to be considered by third persons as the absolute 
owner of his testator’s personal estate. That he might dispose of 
legacies specifically bequeathed, and that the legatee or creditor could 
not follow the assets in the hands of the purchaser, without first show- 
ing collusion. That some cases hold, that he may sell, pledge, or 
mortgage assets in payment of his individual debt. That he may sell, 
pledge, or mortgage, for the purpose of paying his testator’s debts, all 
the cases hold. ‘That the power of sale was incident to the office of 
executor, and lastly, that the purchaser is not bound to see to the 
application of the purchase-money. 

3d. That where power is conferred in general terms, without speci- 
fying any mode in which it is to be executed, and there is more than 
one mode of carrying it into effect, it is at the option of the donee 
which mode he will take. 

4th. That the act of 1764 does not regulate the sale of slaves, and 
that the act of 1829 only modifies the executor’s common law power 
over his testator’s assets, so far as to take away from him the power of 
selling, which was incident to his office, and make it his duty, where the 
will is silent upon the subject, to apply to the Court of Ordinary for 
its order and direction, and that it is only such sales as the court must 
and does order, that the statutes require to be made at public auction, &e. 

5th. That where the authority to sell is clear and unquestionable, the 
purchaser will not be affected by any irregularity in the sale; and in a 
suit with a stranger, the court will not permit such irregularity to be 
inquired into collaterally. 

And first, that an executor acts under and derives his authority from 
the will, and not from the Court of Ordinary, is evidenced from the 
fact that he may (without incurring any of the consequences to which 
an executor de son tort is liable) perform many acts, before proving the 
will, and taking out testamentary letters, ‘‘ such as making an inventory ; 
taking possession of the testator’s effects; taking security for debts due 
to the deceased; removing goods; paying and releasing debts owing 
from the estate; receiving and releasing debts owing to it; selling, 
giving away, and otherwise disposing of, the goods and chattels of the 
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testator; assenting to and paying legacies; commencing actions in 
testator’s right ; and indeed almost every act incident to his office ; and 
this, too, as a consequence of the principle that his title is derived from 
the will, and takes effect the instant of the testator’s death.” Toller, 
book 1, ch. 2, sec. 4. 

But what is an executor? ‘ An executor,” says Toller, book 1, ch. 2, 
sec. 1, “Sis he to whom the execution of a last will and testament of 
personal estate is by the testator’s appointmént confided.” From this 
definition it is clear that he is appointed to carry out the will. In the 
performance of his duty, then, he must look to the will; this is his 
guide, and this is his law; from this source, and this source alone, his 
authority is derived. 

This view is greatly strengthened by our own statute, and the oath 
he is required to take; that oath obliges him (see Prin. Dig. 227) well 
and truly to execute the last will and testament of his testator, by pay- 
ing, first the debts, and then the legacies, contained in said will, so far 
as the goods and chattels of the testator will thereunto extend, &c. 
Now, what was the executrix in this case sworn to do? Why, to exe- 
cute her testator’s will ; and that will required her to apply the notes 
and accounts in the testator’s hands at his death, to the payment of his 
debts; and*if they were insufficient for that purpose, then she was oblig- 
ed, by the solemn oath she had taken, to carry out his directions, and 
sell such of his estate as she might deem most advisable, for the pay- 
ment of his debts ; and under circumstances so solemn, and for the very 
purpose mentioned in this will, after the insufficiency of his notes and 
accounts was ascertained, three slaves, Venus, Jim, and Mariah, were 
sold to the plaintiffs in error. But her authority to sell at all is not 
questioned. His honor admits she had authority from the will to sell, 
but denies her right to sell in the manner she did. Now, the will does 
not require her to sell in any particular manner; and it follows, that 
if his honor is correct, there must be something in the common or 
statute law, directing the manner in which she shall sell under such cir- 
cumstances. Let us in the first place see if his honor’s authority is 
derived from the common law. 

We have already said, that at common law an executor might sell or 
, pledge Jegacies specifically bequeathed, and that such sale would confer 
a valid title upon the purchaser, and that where no collusion was shown, 
the court would not follow the assets into the hands of the purchaser. 
This view is supported by Humble vs. Bill, 2 Vernon’s Ch. Rep. 444. 
These were the facts of that case: ‘ Bill, having a term of twenty-one 
years in the printing-office, devised, (amongst other things, ) that £2,000 
should be raised out of the printing-office for his daughter, the wife of 
Darcy Savage, and their children; and made one Garrett executor, who 
first mortgaged the term to Dr. Brown, and the same was afterwards 
assigned to Sir William Humble for £1,800. Now, ‘it was insisted” 
(and this we beg the court to bear in mind) “ that here was no occasion 
to sell to pay debts, and Sir William, having notice of the will, was to 
take the estate subject to the £2,000. But the court was of opinion, 
that the executor of a testamentary estate had the power over it, so as 
to alien or sell, as he should judge necessary, and that if he sold in pre- 
judice of residuary or specific legatees, they might have their remedy 
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against the executor, but not follow the estate into the hands of the pur- 
chaser ; for, should that be allowed, no one would venture to buy of an 
executor, for it would be unreasonable that a purchaser should take 
upon him to make out the quantum of the debts or assets, nor is he en- 
titled to have the vouchers to make out such an account ; and if such diffi- 
culties be put upon purchasers of chattels, &c., frém executors, it will 
follow that executors will be under an incapacity, and disabled to sell, 
though there be never so much occasion for it to pay debts; and the 
court decreed an account to the plaintiff, (Sir Wiliam Humble,) of the 
rents and profits, and to hold and enjoy the printing-office, and the de- 
fendants to redeem or be foreclosed.”? En passant, it may be remarked 
that this case makes the executor the entire judge of the necessity for 
a sale, and does not even make it incumbent upon the purchaser to 
inquire into the necessity ; indeed, it seems to hold such a thing alto- 
gether improper, and this, too, it must be remembered, in a case where 
the purchaser was charged with knowledge of the fact that the prop- 
erty was taking a direction contrary to that given it by the testator 
himself. , 

Although -this decree was reversed upon appeal to the House of 
Lords, it was subsequently set up in Ewer vs.Corbet, 2 P Williams’ 
Rep. 148. In this last case, after noticing the reversal of Humble vs. 
Bill, the Master of the Rolls proceeds: ‘* But since that time, I take it 
to have been resolved, and with great reason, that an executor, where 
there are debts, may sell a term, and the devisee of the term has no 
other remedy but against the executor to recover the value thereof, 
if there be sufficient assets for the payment of debts.” So far, this 
case decides that the devisee has a remedy only against the executor, 
and that this remedy depends upon the sufficiency of the assets to pay 
debts ; if they are sufficient, the devisee has his remedy, not against 
the purchaser, but against the executor ; if they are insufficient, he has 
no remedy, either against the purchaser or executor. 

But, again: this case decides “ that it is not reasonable to put every 
purchaser of a lease from an executor to take account of the testator’s 
debts; nor has he any means to discover them.” ‘* On the contrary, as 
the whole personal estate of the testator is liable to the debts, his lease 
must (inter alia) of necessity be liable, and therefore may be sold by the 
executor.”” From this it is most apparent, that it is not to be presumed 
that the purchaser had notice that there were no debts; and the burden 
of, proving this fact is not upon him, but upon the devisee; and the 
devisee must also prove other circumstances, going-to impeach the fair- 
ness and honesty of the transaction... The Master of the Rolls admits, 
in this case, if an executor should sell a term for an under value, or to 
one who has notice that there are no debts, or that all the debts are 
paid, that this might be another consideration. This case, then, does 
not decide that such circumstances would avoid the sale, and vacate the 
purchaser’s title; there were no such ingredients in the case, and a 
decision of the point was unnecessary. 

In Burting vs. Stonard, (2 P. Wms. 150,) asale of a residuary or general 
legacy was sustained ; and the decision in Ewer vs. Corbet affirmed. 

Mr. Justice Story (2 Com. Eq. Juris. §§ 1128, 1129, 1130) reviews 
these decisions, and approves of them. 
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We shall, however, have occasion to examine this last authority more 
particularly when we come to speak of the obligation of the purchaser 
to see to the application of the purchase-money. In the mean time, we 
shall endeavor to show, as we have asserted, that some cases hold, that 
the executor may assign, pledge, mortgage, or sell, in payment of his 
own debts; and that such assignment, pledge, mortgage, or sale, will 
confer a good title upon the assignee, mortgagee, pledgee, or purchaser, 
where a contrivance to commit a devastavit is not shown. 

We shall merely refer to these authorities by name, and recite their 
substance, reserving the right, if need be, to read them to the court. 

In Nugent vs. Gifford, (1 Atkyus, 463,) it is decided, that where an exe- 
cutor assigns over a mortgage term of his testator to A, as a satisfaction 
‘ of a debt due to A from the executor, that this is a good alienation, and 
A shall have the benefit of it, against the daughters of the testator, who 
were creditors under a marriage-settlement. At law, an executor may 
alien the effects of the testator, and when aliened, no creditor can follow 
them; and where the alienation is for a valuable consideration, this 
court suffers it, as well as at law. ‘‘ No difference in this court between 
the power of an executor to dispose of equitable and legal assets.” An 
assignment by an executor of a testator’s assets to a person who has a 
sum of money bona fide due, is as valuable a consideration as money paid 
down.” 

Mead vs. Lord Orrery (3 Atkyns 236) supports the case of Nugent 
vs. Gifford, and holds, that there is no instance of an assignment made 
by an executor, for a valuable consideration, being set aside in a Court 
of Chancery, unless it has been done collusively. In Whale vs. Sir 
Charles Booth, Lord Mansfield follows Lord Hardwick’s decision in Nu- - 
gent vs. Gifford, and Mead vs. Lord Orrery. This case is to be found 
in a note to Farr vs. Newman et al., 4 7. R. 625. This latter case 
holds, that the property of testator in the hands of an executor cannot 
be levied upon by an individual creditor of the executor, by three justices 
against Buller, J., who held that they might; but neither of the three 
foregoing cases is overruled or shaken by Farr vs. Newman, so far as a 
voluntary alienation of assets by the executor is concerned. 

There are, however, cases qualifying and limiting the doctrine here 
laid down: the first is Crane vs. Drake, decided in 1708, 2 Vernon, 615; 
‘ Andrew vs. Wrigley, decided December 1, 1792, 4 Bro. C. R. 125; Hill 
vs. Simpson, decided by Sir William Grant, Master of the Rolls, in 1802, 
7 Vesey, 152; Taylor vs. Hawkins, 8 Vesey, 209, decided by Sir William 
Grant, in 1803; McLeod ys. Drummond, 14 Vesey, 353, decided by Sir 
William Grant, in 1807—confirmed, upon appeal, by Lord C. Eldon, 17 
Vesey, 150, in 1810; Kean vs. Roberts, 4 Madd. C. R. 332, decided by 
Sir John Leach, Vice Chancellor, in 1819. 

This latter case states the result of all the authorities to be, that a 
purchaser is not bound to inquire into the circumstances ‘of testator’s 
estate, in order to ascertain whether there is a necessity for a sale. 
That, generally speaking, a purchaser does not become a party to a 
breach of trust, or devastavit by an executor, by buying, or receiving as 
a pledge, for money advanced at the time, assets, whether specifically 
given by the will, or otherwise ; because this sale, or pledge, is held to 
be prima facie, consistent with the duty of an executor ; but that, gen- 
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erally speaking, he dges become party to a breach of trust, by buying, or 
receiving in pledge, any part of the personal assets, not for money ad- 
vanced at the time, but in satisfaction of his private debt; because this 
sale, or pledge, is, prima facie, inconsistent with the duty of an execu- 
tor.” Southerland vs. Brush, 7 Johns. C. R. 17, decided by Chancellor 
Kent, in 1823, follows Nugent vs. Gifford, &c.; it is, however, overruled 
by Colt vs. Lasnier, 9 Cowen, 320, which follows Kean vs. Roberts ; and 
indeed the doctrine of this latter case seems to be sustained by Chan- 
cellor Kent in Field vs. Schieffelin, 7 Johns. C. R. 150. 

The result of all these authorities is most fully, satisfactorily, and 
ably stated by Justice Story, in the 1st Com. Eq. Juris. §§ 579, 580, and 
581. From these decisions it follows, that a purchaser is not bound to 
see to the application of the purchase-money, and that where there is 
no fraud, the assets cannot be followed by a legatee or creditor.—2, 
Story’s Eq. Juris. §§ 1127 to 1132, and the cases there cited.—Field vs. 
Schieffelin, 7 Johns. C. R. 150. 

And it also follows, from the foregoing principles, that for many 
purposes, and in many respects, executors are to be considered, by third 
persons, as the absolute owners of testator’s personal estate.—Griffith 
vs. Frazier, 3 Peters’ Con. Kk. 935; fill vs. Simpson, 7 Vesey, 152; 1 
Story Eq. Juris. § 579; M+ Leod vs. Drummond, ut supra, and that the 
power of sale is incident to the office of executor.—7 Vesey, 152. 

It may be safely affirmed, that no case can be found, where property 
sold by an executor in payment of a testator’s debts has been followed 
in the hands of a purchaser. Let it be remembered, that the greater 
portion of the purchase-money in this case, was paid by the claimants 
in demands which they held against the testator or his estate, and that 
the balance was advanced in cash at the time of the sale. Here, then, 
is no circumstance from which fraud or collusion can be inferred, and 
consequently there is no excuse or reason to follow the assets. But 
these authorities are adduced for another purpose, viz: to show that at 
common law an executor had the power of disposition over the assets 
of his testator, in any manner he saw proper for the purposes of his 
trust, and to show, moreover, unless the contrary appears, that when a 
purchaser advances his money for property of the testator, at the time of 
the sale, that this is prima facie evidence that he did it to enable the 
executor to carry out his trust. Now, reasoning a posteriori, does it not 
follow, from the effect of these decisions, that the power of sale is 
necessary to these various acts? Is it not the very cause which leads 
to such effects? Or, setting out with the proposition, that “ the power 
of sale was incident to the office of executor,” and reasoning a priori, 
would not the consequences of all these decisions follow, viz: that 
where one purchased bona fide, without fraud or collusion, and advanced 
his money when the purchase was made, the sale conferred a good 
title, and the purchaser could not be deprived of his property. 
This, we take it, is the law, and if we are right, his Honor’s opinion is 
not supported by the common law, but is in direct opposition to it. 
But, on the other hand, it must be confessed, that this sale was made 
under a power, and it is contended that its validity depends upon a due 
execution of that power. This we are ready to concede; but we say 
that that power has been duly executed, and that the testator’s intention 
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has been carried out in the sale made to the plaintiffs in error. But it 
may be asked, if this whole question depends upon the construction and 
execution of the power, wherefore the necessity of discussing, at sueh 
length, the executor’s power at common law over his testator’s assets, 
and the consequences resulting from that power? In reply, we have 
only to say, that the power which the will gives the executor to sell is 
general ; that it does not specify the mode in which the sale is to be 
made, and that his Honor must either hold that the statutes of the 
State do specify a mode in which such sales are to be made, and that 
inasmuch as the testator lays down no rule for his executrix, he must 
be presumed to have intended, that she should adopt and carry out the 
rule of the statute in relation to executor’s sales; or that where the 
statute does specify a mode, the testator has no right to confer a power 
to sell in any other mode. 

The court need not be reminded, that We have already shown that at 
common law no mode of sale is specified, and we now deny (and shall 
attempt to prove it in a subsequent part of this argument) that there 
is a particular mode of sale, under circumstances like the present, laid 
down in any statute of the State. 

We shall contend, too, that when the power is general, and there is 
more than one mode of executing it, the donee has his option which he 
will take. This proposition will be argued first, upon the supposition 
that the law does not specify a mode of sale, under circumstances like 
the present ; and, secondly, that the law does specify such a mode. 
If it shall be established that no such mode is specified, the discussion 
of the second point will be useless; and it then becomes a matter of 
some consequence, to know what the regulations of the common law 
are upon the subject. It has been shown that there are none at com- 
mon law, and his Honor may not hope to find shelter and protection 
there. We hope, therefore, that the materiality of the discussion is 
apparent. Before examining the rules which govern in the construction 
and execution of powers, it may be as well to reply to a point to which 
allusion has been made, though, in justice to his Honor, it must be said 
that the point (viz: as to the right of the testator to confer a power to 
sell, in a manner contrary to that which the statute requires) did not 
enter into his decision, and was not discussed nor insisted upon by him. 
I have been able to find no case precisely in point, but there are cases 
strikingly analogous, and which bear directly, and with great force, upon 
the question. We allude to those cases arising under the statute of 
frauds.—29 Chur. 2. This statute directs, that all devises of real 
estate shall be attested by three witnesses; otherwise they shall be 
utterly void. Now, there are cases which hold, that power may be 
conferred upon a person, to convey lands by will, attested by two 
witnesses ; amd that a will, conveying lands, and thus attested, would be 
upheld by the courts as a good execution of the power, notwithstanding 
the statute.—1 Sugden on Powers, 154. 

Having disposed of this preliminary question, we are now prepared 
to discuss the rules which govern in the construction and execution of 
powers ; and here we may safely lay it down as a general rule, which 
will not be controverted nor denied, that naked powers are to be strictly 
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construed.—2 Harrison’s Digest, 1734. ‘‘ The court, also, is to be 
governed by the intention of parties in the construction of powers.— 
Pomroy vs Partington, 3 T. R. 665. And in the execution of powers, 
the general rule of law is, that it must be according to the substantial 
intention and purpose of the party creating the power ; and the general 
intention must be carried into effect, though it should defeat a particu- 
lar interest.—Jackson vs. Veeder, 11 Johns. R.171. And this intention, 
according to Buller and Ashurst, Js. in Griffith vs. Harrison et al: 4 T. R. 
749, is to be collected from the words of the will, or other instrument, 
conferring the power, according to the ordinary and common accepta- 
tion of the words, and not according to any legal or technical expo- 
sition of them.” 

Now, let us apply these plain and simple rules to the power in 
question. The testator directs the notes and accounts, which he had in 
hand at the time of his death, to be applied by his executors to the 
payment of his debts; and, in case they should not be sufficient for 
that purpose, then he directed that a sufficient portion of his estate, real 
or personal, as his executors should deem advisable, be sold for the 
payment of his debts. The principal intention here, then, was the 
payment of debts; and, in order to carry out this intention, money 
would be necessary, and that money must be raised from one of two 
sources, or from both. The executors, under this power, in order to 
carry out this intention of the testator, were compelled, in the first 
instance, to apply the notes and accounts, in the hands of the testator 
at his death, to the payment of his debts; and, if these had satisfied 
his debts, the executors could not have sold the property under the 
power ; and, indeed, they could not have disposed of property, under 
this power, until it was clearly ascertained that the notes and accounts 
were insufficient to meet the demands against the estate; but the 
instant this deficiency was ascertained, then they were as much bound 
to sell, as they were, in the first instance, to apply the notes and 
accounts in the manner directed by the testator ; and, in this case, it 
was clearly established that the executrix did not undertake to sell 
until the contingency had happened, upon which she was not only 
authorized, but bound to scll. But what more? The testator says, 
Sell—in a certain event, sell my property; sell what property you 
please ; I leave it all in your hands, and I invest you with full , 
discretion. I do not require you to sell in any particular manner. If , 
a sale becomes necessary for the payment of my debts, I invest 
you with full, comprehensive, general authority to sell. The 
power I give you is as unlimited, general and broad as language 
can make it; and yet, strange to say, his Honor holds that this 
general power to sell, restricted to no particular mode of sale or con- 
veyance, means a sale at public outcry. Such a conclusion is opposed 
by every principle of sound construction, and is directly at issue with 
the elementary and general rules of law upon this subject. ‘Where a 
particular instrument” (says Sir Edward Sugden in his Treatise on 
Powers, 260) “is required, as a deed or will, the power cannot be 
legally exercised in any other manner.” * * * * * But wherea 
power is given generally, without defining the mode in which it must be 
executed, it may be exercised, either by deed or will, &c. For in- 
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stances of the great particularity and strictness required by courts in 
complying with the particular circumstances which the grantor of the 
power requires in its execution, see Sugden on Powers, 264, et sequitur. 

The whole doctrine is admirably illustrated and expounded by Lord 

Mansfield in Darlington vs. Pulteny, Cowper R. 260, where it is held, 
that a common law power to appoint-by deed, executed in the presence 
of two witnesses, is ill executed by will; otherwise if the power had 
been to appoint by any writing or instrument or other general term.” 
Wright et al. vs. Wakeford, 4 Taunt. 2. 213, decides that a power to 
trustees with the consent of the cestui que trust, testified by writing’ un- 
der their hands and seals, attested by two or more credible witnesses, to 
make sale of lands, is not well pursued, ifthe attestation be only sealed 
and delivered in the presence of two witnesses ; and that an attestation, 
added after many years, witnessing the signing, sealing and delivering 
at the time of making the deed, will not supply the defect, by Justices 
Heath, Lawrence, and Chambre, against Sir James Mansfield, Chief 
Justice. 

We do not pretend that these cases are directly in point ; we only say 
that they are analagous to the present case, and that that is within the 
rule, which they establish. Now, if Wright had directed his executrix 
to make a private sale, and she had sold at auction ; according to these 
authorities, that would have beena bad execution of the power, and the 
sale, being contrary to the power, would have conferred no title ; and so, 
if the direction had been to sell at auction, a private sale would not 
have executed the power; and if he had directed his property to be 
advertised fifteen days, and then sold at auction, the sale at auction 
would not have been a compliance with the power without the fifteen 
days’ advertisement, and would have conferred no title upon the pur- 
chaser. But is not the converse of the proposition, which the foregoing 
examples have been given to illustrate, equally true? and does it not 
follow, from the foregoing authorities, that when the power is general, as 
it is in this case, and there are more modes than one of executing it, 
that it is optional with the donee which he will take? Upon the 
authority, we may conclude, that the sale in this instance was a valid 
execution of the power, and conferred a good title. Hitherto we have 
discussed this question upon the supposition, that the statutes did not 
lay down a rule for sales made by executors. We shall-now discuss it 
upon the contrary supposition ; and we think we shall succeed in show- 
ing from the authorities, that his Honor is altogether wrong in assuming, 
that when the law lays down a rule for the execution of an instrument 
or the mode for the performance of a particular act, that the donee of 
a general power must, in the execution of that power, when the instru- 
ment conferring it is silent as to the mode in or the instrument by 
which it is to be executed, follow the rule of law. And here it will be 
necessary, in the first place, to advert to the rule laid down-in Jackson 
vs. Veeder, viz: that the execution of a power must be according to the 
substantial intention and purpose of the party creating the power. 
“No particular solemnities are by law required in the execution of 
powers; it rests in the breast of the person creating the power to im- 
pose such ceremonies as he may think proper. A power may be 
reserved to be executed by a simple note in writing, or by will unat- 
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tested or attested by only one or two witnesses, and this, although the 
subject over which it rides is real estate.”—1 Sugden on Powers, 154. 

The donee may be directed to follow the rule of the statute of frauds 
in the execution of a power ; but then this rule must be arbitrarily as- 
serted by the party creating the power (1 Sugden on Powers, 155; 
Wilkes vs. Holmes, 9 Mod. R. 485) ; and this requirement may be either 
expressed or implied—expressed, as where it is said that the power is to be 
executed by will attested by two witnesses; implied, as where it is said 
that a power is to be executed by will, or by will duly attested, or legally 
or duly and legally attested.—1 Sugden on Powers, 297. Accordingly, 
in Poulson vs. Wellington, 2 Peere Williams, 533, when the power was to 
be executed by any writing duly attested, and it was executed by deed, 
attested by one witness, the Lord Chancellor held it to be a valid exe- 
cution of the power, because the law required the attestation of but a 
single witness. 

But, quere, If it had been a power to appoint by any writing sim- 
ply, and the words duly attested had not been added, would the chan- 
cellor have held that any witness was necessary to a valid execution of 
a power ? x 

This question will be fully answered in the sequel. 

In Saunders vs. Franks, 2 Madd. Kk. 418, the power was to dispose 
of a lease-hold estate by will, ‘‘ duly executed and attested.” The will 
of the donee of the power was neither signed, sealed, nor attested : 
held, that it was not a good execution of the power. The court will 
here notice that this was a power to be executed in a specified mode, 
to wit, by will, and that that will was to be duly executed and attest- 
ed. Another case cited by Sir Ed. Sugden, is that of Willan vs. 
Lancaster, 3 Russel, 108. 1 have been unable to procure the book, and 
must therefore give the case as it is stated in the text of the Treatise 
on Powers, 295. This was a case where customary lands were vested 
in a trustee for such persons as the owner by any deed or instrument in 
writing, or by his last will and testament in writing, or by any codicil, 
or any other instrument purporting to be in the nature of such last 
will, &c., to be by him legally executed, should appoint: it was held 
that a codicil, not attested, was not a due execution of the power. In 
this case, the court will observe that the instrument by which the pow- 
er is to be executed is required to be duly executed; but there was to 
the execution of this power by any other than a legal instrument, a 
most valid and controlling objection, which does not seem to have been 
noticed. The power was reserved to the grantor to make the appoint- 
ment, and he could not have reserved the power to make such an 
appointment by any other than a legal instrument, executed with all 
the formalities which the law requires.—1 Sugden on Powers, 156; 
Habergham vs. Vincent, 2 Vesey, Jr. 204. 

These are all the cases, enumerated by Sir Ed. Sugden, bearing up- 
on the point we have been discussing ; to them I shall take the liberty 
of adding that of Wilkes vs. Lolmes, Mod. R. 485, where Lord Hard- 
wick decided, “ that a will executed by two witnesses was not a valid ex- 
ecution of a power to charge lands by will required in general terms to 
be duly executed.” The decision in Jones vs. Clough, 2 Vesey, Jr. 336, 
was correct, as falling within the principle of Habergham ys. Vincent. 
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There the power to appoint was reserved to the grantor, and of course 
he could not reserve the power to appoint by any other than an instru- 
ment executed with all the due formalties of law. 

Now, these cases do not seem to warrant a conclusion which Sir Ed- 
ward Sugden (Powers, 297) has drawn from them, viz: that where the 
power is to be executed by will, such a will as the statute of frauds re- 
quires will be intended by the court. Upon observing the foregoing 
cases, it will be perceived that in every single instance, where an in- 
strument has been set aside for want of legal formality, the deed, 
will or other instrument creating the power, required it to be carried 
out by an instrument duly or legally executed, de or legally attested. 
In fact, inall these cases great stress is laid upon these words, and they 
seem to be the turning point in the cases. Now, we are aware, that 
there are dicta to be found, which do sustain Sir Edward Sugden’s view 
of this question, but they are mere dicta; there is no reported case, 
where the point has come directly before the court and been decided ; 
and, indeed, these dicta seem to be loose, and to violate every sound 
principle of construction.—See note 7 by Mr. Jarman, 1 vol. Powel on 
Devises, 66. 

But we may concede all that Sir Edward Sugden claims from these 
decisions, and still we contend that his Honor’s construction of the 
power derives no authority or support from them; the circumstances of 
these cases, and the one now under consideration, are essentially differ- 
ent in principle ; in the foregoing cases, the power, in every instance, 
was limited, either by. specifying the instrument by which it was to be 
executed, or where it was conferred to be executed by any writing, by 
requiring that writing to be’duly executed, &c. Now, this is a gener- 
al power to sell; it does not say that the sale shall be made in any par- 
ticular manner, nor does it say that it shall be duly made, or legally 
made. Now, here is a real distinction between the cases in the books 
and the one before the court, and from this distinction important re- 
sults follow. One would suppose, from these cases, that where the 
power given to be exercised, without specifying the mode in which it 
was to be exercised, no great legal formality would be required in 
the execution of the instrument, carrying it into effect, inasmuch as 
the intention of the party in creating the power, is to govern in its ex- 
ecution, and inasmuch as the instrument, carrying out the power, is on- 
ly required to conform to the formalities of the law, either where the 
party has so expressed himself, or where he has used general expres- 
sions, or terms from which such an intention is necessarily implied. 
But, fortunately, this conclusion does not rest wholly upon inference, 
although that inference is strong, and, unquestionably, it has the sane- 
tion of some great names tosupport it. ‘ But it may be observed that, 
if a will or writing, purporting to be a will, is required to be the inst.u- 
ment by which the power is to be exercised, without saying more, a 
will, to be a valid exercise of the power, must be executed as a proper 
will, under the statute (of frauds) ; but that where the instrument 
creating the power is silent as to the instrument by which it is to be 
exercised, it may, as it seems, be executed by a will not complying 
with the statute of frauds.”—1 Sugden on Powers, 157; Thwaytes vs. 
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Dye, 2 Vernon, 80, note. Upon all the foregoing questions, see (note 
B) 11 Coke, top page, 474. 

This question has been discussed upon the supposition that the statute 
of the State prescribed certain formalities to be observed in executors’ 
sales, and we have endeavored to show that the testator had a right to 
confer a power upon his representative to make a sale in a different mode 
from that required, and that he had exercised that right, and conferred 
such a power, by giving his executors a power to sell, without specify- 
ing the mode in which the sale should be made, and without using gene- 
ral expressions in his will, from which it could be inferred, that he intend- * 
ed that his executors should adopt and follow the rule of the statute, in 
the sale to be made, under the power given by the will. 

But we contend that there is no statute of the State requiring execu- 
tors (where the testator empowers them to sell) to make their sales at 
public auction ; and before examining the various statutes upon the sub- 
ject, we will only premise, that his Honor decided, and we think rightly, 
that where the will conferred authority, such authority dispensed with an 
order from the Court of Ordinary to authorize the sale ; that authority 
in the will stood in the place of such an order, &c. 

Now, in the opinion delivered below, and in the argument of counsel, 
great stress was laid upon the 4th section of the act of 1764, (Prince, 
223,) which is in these words: ‘ All intended sales of goods and chattels 
belonging to testators and intestates, shall be published in two or more 
public places in the parish (cgunty) where such effects. are to be sold, 
and in the gazette, at least forty days before such intended sale.” 

Upon this act, it was contended that every sale made by an executor, 
or administrator of personal goods or chattels, must be advertised for 
forty days, as herein directed, and that the terms goods and chattels, in- 
cluded slaves; that those terms, when taken in their most extensive sig- 
nification, generally speaking, do include’slaves will not be denied ;_but 
that they do include slaves, as used in this statute, is denied. By the 
construction which has been uniformly placed upon this act, in practice, 
those terms are held to embrace only such effects as are commonly de- 
nominated perishable property, in contradistinction to slaves: such, for‘ 
instance, as hogs, horses, sheep, cattle, household and kitchen furniture, 
farming utensils, &c. There is nothing in this act, or any other that I 
know of, that requires an order of the court to sell such effects, and in 
practice, at least, they are usually sold after forty days’ notice, not at the 
usual place of holding sales in the county where they are sold, but at 
the residence of the testator or intestate. But can slaves be disposed of 
in a manner so summary, where a sale is ordered by the court? Let 
us see if we have no act relating to the sale of slaves? The act of 
the twenty-first of December, 1829, (Prince, 354,) is an act to authorize 
“<he inferior courts of this State, when sitting for ordinary purposes, to 
order the sale of any slave or slaves belonging to the estates of testators 
or intestates or wards.”” We shall presently see how the provisions of 
this act, which seem to have some slight bearing upon the subject under 
discussion, coincide with the act of 1764. The enacting clause is as 
follows :'*¢ It shall and may be lawful for the inferior courts of the seve- 
ral counties in this State, when sitting for ordinary purposes, to order the 
sale of any slave or slaves, belonging to the estate of any testator or in- 
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testate or ward, on the application of the executor or executors, admin- 
istrator, administrators, or administratrix, guardian or guardians, which 
shall be at public auction, and on the first Tuesday in the month, between 
the usual hours of sale, at the place of public sales in the county where 
the letters testamentary of administration or guardianship may have been 
granted, giving sixty days’ notice thereof in one of the gazettes 0 this 
State, and at the door of the court-house of the county where such 
sales are to be held, when it is made fully and plainly to appear that the 
same will be for the benefit of the heirs and creditors of such estate, or 

- of the ward of such guardian or guardians ; provided, that a notice of 
such application for leave to sell, be first made known in one of the pub- 
lic gazettes of this State, at least four months before any order absolute 
shall be made thereupon.” 

Well, this act is passed to regulate the sale of slaves, and if there is 
any point of resemblance between its provisions and those of the act of 
1764, it has escaped our observation. This act requires a sale of slaves 
to be advertised sixty days in the gazette, at the court-house door 
of the county where letters are granted ; but if slaves are goods and chat- 
tels within the meaning of the act of 1764, they may be sold after being 
advertised forty days in the gazette, and at two of the most public places 
in the county where they are sold. This act requires them to be sold at 

_ public auction, and at the usual place of public sale in the county. The 
act of 1764 does not require sales of goods and chattels to be so made. 
From these and other points of difference in the two acts, we conclude 
that they relate to wholly different subjects ; and as the act of 1829 does 
profess to authorize the sale of slaves, and to point out the manner in 
which they shall be sold—and as neither the terms nor spirit of the act 
of 1764 embrace or allude to sales of slaves—we conclude, without do- 
ing any great violence to the known and ascertained rules of construction, 
that the latter act has nothing to do with the sales of slaves by executors 
or administrators. And if the act of 1764 even did embrace slaves in the 
general terms, goods and chattels, they have been taken from the opera- 
tion of those terms by the act of 1829, which repeals the act of 1764, so 
far as it relates to slaves. 

The question here to be considered, then, arises upon the act of 1829, 
and not upon the act of 1764. We have seen, that at common law an 
executor is, in many respects, and for many purposes, to be considered 
by third persons as the absolute owner of the personal estate of his tes- 
tator; that the power of disposition is incident to his office ; that he has 
a right to sell, pledge, assign or mortgage the assets of his testator, for 
the purposes of his trust, and.that a purchaser, &c., bona fide, who ad- 
vanced his money at the time of such sale, pledge, or assignment, ac- 
quired a good title to the assets so sold, pledged, or assigned ; that he 
was not bound to see to the application of the purchase-money; and that 
unless fraud or collusion with the executor was shown, a. residuary or 
specific legatee, or co-creditor, or co-executor, could not follow the assets 
into his hands. Now, how does the act affect these provisions of the com- 
mon law? Does it repeal them in toto, or in part only ? Does it only 
curtail these powers, or does it destroy them altogether? We answer, 
that it does most undoubtedly repeal the general power of disposition 
incident to the office ; that it takes from the executor the power which 
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he had of disposing of specific legacies ; that, in all cases where the will 
does not direct a sale, or confer such power upon the executor, he must, . 
under this act, apply to the court for its order and direction. When a 
necessity is shown to the court for the sale of a specific legacy, the court 
must order the sale, in order to confer a valid title upon the purchaser, 
unless the will directs a sale. It also takes away the power of pledging, 
mortgaging, or assigning the assets, unless the will so directs, either in 
express terms, or by the use of such general terms as will warrant the 
conclusion that such was the testator’s intention. 

But does it follow from these alterations in the common law, that a 
statute passed to limit the large powers of executors takes away from 
testators the right of conferring upon their executors the same powers, 
which the statute confers upon the court where the will is silent upon 
that subject? Does the statute deprive them of the right of conferring 
upon their representatives, when they see proper to do so, the large and 
ample powers they had at common law? Upon the principles we have 
heretofore been discussing, it does not: nay, more, the very oath which 
an executor is obliged to take upon entering on his duties, makes the 
will his law, and compels him to look to it for his direction, and not to 
the court, nor to the statutes. This shows that he derives his authority 
from that instrument, and not from the court ; and we respectfully contend, 
that it is only in cases where the will has failed to confer sufficient autho- 
rity upon him to enable him to carry out his trust, and administer the 
estate, that he is bound to ask directions from the court, and that the 
court has a right to interfere. But what is the fact in thiscase? Is the 
power of sale left in the hands of the court by this will, or is it taken 
from the court, and placed in the hands of the executor? The third item 
of the will gives this power to the executor, and it confers it in general 
and unlimitted terms, as we have seen; there is nothing in it requiring 
the formalities and requisites of the act of 1829 to be observed, in the 
sales it orders ; the case does not therefore full within the provisions of 
the statute, and the terms of the act only require such sales as the 
court has a right to order and does order, to be advertised and made at 
public auction: this we think is altogether clear from the words of the 
statute. Let us see what those words are: * It shall, and may be law- 
ful for the inferior courts of this State, &c., to order the sale of any slave 
or slaves, belonging to the estate of any testator, &c., upon the applica- 
tion of the executor, &c., which shall be at public auction,” &c. 

What shall be at public auction? Why, the sale. But what sale ? 
The sale which the testator orders, or that which the court orders ? Now, 
to what does the pronoun, which, refer in the above statute ? Most un- 
doubtedly to the sale mentioned in the preceding part of the act. And 
what sale is that? Why, the sale ordered by the court ; there is no other 
mentioned, alluded to, or embraced, in the terms or spirit of the statute. 
But what did the testator intend by conferring upon his executrix autho- 
rity to sell? Did he mean that the court should exercise the power con- 
currently with her? If so, where was the necessity for such direction in 
the will, since the court would have exercised the power, if the will had 
been silent upon the subject? Or, why did he not vest the authority 
in terms of the statute, if he intended that his representative should 
make that her rule, or use such general terms as would have war- 
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ranted the inference, that he intended that the provisions of the statute 
should be carried out in the sales he ordered his executors to make? 
We say that he must be presumed to have known the law, in the act of 
executing his will, and that the third item of that will has a meaning and 
signification to our minds very different from that which is conveyed to 
his Honor’s. We think that he meant to divest the Court of Ordinary of 
all the jurisdiction it would have had over the sale of his property if he 
had given no direction upon the subject. The authority he conferred 
was general, and it was ample for every purpose. 

Now, suppose that the law, conferring this power upon the court, had 
not restricted its exercise, by designating the mode in which it was to be 
exercised—had merely given the court power in general terms to order 
the sales of the property of deceased persons? Would it be contended, 
for one single moment, that the court could not order the sale in any 
manner that it might deem best? We think not. Then why, when such 
enlarged power is conferred by the will upon the executor, is it contended 
that he must be restricted to a particular mode in its exercise? There is 
no difference between the cases. In the one instance, the statute is his 
law, and in the other the will: the authority of the statute is not one 
whit more binding than that of the will. If the sale had been at public 
outcry, the gentlemen might have contended, with just as much propriety, 
that under the power in the will, it should have been private, in order to 
confer a good title upon the purchaser. Here is a general power to sell, 
and these general terms include both private and public sales. Now, 
having shown that this case is taken from the operation of the statute by 
the clause in the will, we might have closed this argument, but for the 
fact that his Honor’s decision makes one other very important concession 
to the rights of the plaintiffs in error. 

His Honor admits that the will dispenses with an order from the court ; 
that it is the executor’s authority to sell; that this authority stands in 
the place of the order; and we maintain, that where the authority to sell 
is clear, the purchaser is not affected by any irregularity in the sale, and 
such irregularity cannot be collaterally inquired into in a suit witha 
stranger.—Perkins vs. Fairfield, 11 Mass. R. 227 ; Thompson vs.’ Tomiie, 
2 Peters, S. C. R. 157. And now this argument is closed ; and in closing 
it, we can but lament that his Honor’s decision is inconsistent in its parts. 
From a view of all the points, we think that his Honor erred in ruling out 
the bill of sale. 


By the Court—Niszet, Judge. 


The facts in this case are as follows: James H. Wright departed this 
life, testate, leaving his wife, Elizabeth Wright, and two other persons, 
his executors ; Mrs. Wright alone qualified. The testator in;his will 
directed that his notes and accounts be applied to the payment of his 
debts, and should they prove insufficient, he declares it to be his will 
and desire, “that a sufficient portion of my estate, real or personal, as 
my executors shall deem most advisable, be sold to pay my debts.” The 
notes and accounts proving insufficient to pay the debts of the testator, 
she sold a parcel of the negroes at private sale to Bond and Murdock, to 
pay his debts. 
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According to the testimony, Bond and Murdock were creditors of the 
estate,"to half the amount of the purchase-money, which was allowed 
them ; the other moiety they paid in cash. The executrix executed to 
them her bill of sale for the negroes. It is not shown, by the record, that 
the sale was on any account fraudulent ; no collusion or covin is estab- 
lished. William Zeigler, the defendant in error, being also a creditor of 
the estate of James H. Wright, deceased, having reduced his claim to 
judgment against the executrix, caused a levy to be made upon the 
negroes so sold, as aforesaid, in the hands of Bond and Murdock, the pur- 
chasers, as the property of the estate. Bond and Murdock interposed a 
claim. Upon the trial of the claim, it was conceded that the estate was 
largely in debt, and that the notes and accounts were wholly insufficient 
to pay the debts. In support of their title, the claimants tendered the 
bill of sale of the executrix for the negroes sold to them, and now in 
controversy, to which the counsel for plaintifis in execution excepted, 
upon the ground that it appeared, upon the testimony, that the sale of 
said property had been made by the executrix privately, and without 
the statutory notice. The exception thus taken was sustained by the 
court, and the bill of sale repelled, on the ground that the executrix had 
no authority to sell at private sale, and that no title could vest in a pur- 
chaser, except after advertisement and upon public sale. To this judgment 
of the court below, the plaintiffs in error except, alleging that it is contrary 
to law; that the executrix had authority, under the will, to sell at public 
or private sale ; and that, therefore, the title of the purchasers is good. 

It was not exactly regular to attack this title thus collaterally ; it was « 
competent for the creditors, in a different form of proceeding, to have 
made a direct issue upon its validity. But waiving this point, we adjust 
ourselves to the consideration of the questions made in the assignment. 
They are of great practical importance in this community ; questions upon , 
which executors and guardians, very generally, no doubt, are willing to 
receive the instructions of this court. The main question made in this 
case, is this: do the purchasers acquire a good title to the property, as 
against the creditors of James H. Wright, deceased? This question de- 
pends altogether upon the previous question, viz: had the executrix the 
power, under the will of her testator, and by the laws of Georgia, to sell, 
as she did sell, at private sale ? 

It is proper to remark, that the learned counsel for the defendants in 
error, admitted in argument the power and right of the executrix to sell, 
contending, however, that she could not sell at private sale, but must sell 
at public sale, and in the manner pointed out by the acts of our own. Le- 
gislature. This admission narrows somewhat the inquiry; yet, to a fair 
elucidation of the points in controversy, we find it necessary, briefly and 
rapidly, to review the common law doctrine, as to the power of an exe- 
cutor over the estate of his testator, and as to the rights of purchasers 
setting up title under an executor. In England, it is a general rule, 
that an executor has an absolute power of disposal over the whole per- 
sonal estate of the testator. The realty descends there to the heir; and 
as real and personal estates are by statute upon the same footing here, 
we might say that this power extends in Georgia to lands. 

Another general rule of the common law is, that the effects cannot be - 
followed in the hands of purchasers by creditors or legatees; nor are 
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they required, before buying, to look into the accounts of the executor, 
to ascertain that he is faithfully administering his trust; the law pre- 
sumes this, in his favor. Nor are purchasers required to see to the 
proper application of the purchase-money: in the language of Lord Thur- 
low, in Scott vs. Tyler, ‘‘ What becomes of the price, is no concern to 
them.” These are general rules of the common law, and are founded in 
the most obvious expediency ; indeed, in the most manifest justice to the 
trustee, his cestui que trust and the alienee. Without such a power of dis- 
position, an executor could not execute the trust devolved upon him, and 
therefore no one would be found to fill fiduciary situations. The depart- 
ed would in vain have left wills, for nobody would execute them. With- 
out such immunity to purchasers, no one would deal with an executor.— 
Williams’ Exrs. 671-675, sec. Am. ed.; 4 Term. R.625; 1 Atk. 463 ; 
1. Cox R. 145; 2 Dick. R. 725; 2 Story’s Eq. sec. 1128-1130; 7 
Johns. Ch. R. 150; 3 Atk. 235; 2 Vesey R. 269; 2 Vesey R. 466. 

These are general rules, and are not without exceptions. Exceptions 
to the general power of an executor to dispose of the estate of his testa- 
tor, will be found in those cases only where collusion exists between the 
representative and the purchaser. That an executor may waste the trust 
estate, is not sufficient to invalidate the sale ; it must further appear that 
the purchaser participated in the devastavit. Fraud and covin-wili vitiate 
any transaction ; and if the purchaser concerts with an executor, by obtain- 
ing the testator’s effects at a nominal value, or at a fraudulent undervalue, 
or by applying the value to the purchase of other effects for the behoof 
. Of the executor; or if he knows, that, from the face of the transaction, 
the executor is applying the assets to the payment of his own debts; in 
all such cases, and all others falling within the reason of these, not only 
will the executor be liable over for a devastavit, but the purchaser buys 
at his peril—gets no title, and holds the property encumbered with the 
trust.—See the whole doctrine reviewed by Chancellor Kent in Field vs. 
Schieffelin, 7 Johns. Ch. R. 150. It is, as] have already stated, not ne- 
cessary, in general, that the purchaser should look to the application of 
the purchase-money ; where, however, a trust is created for the payment 
of specific debts, or for a special object, the purchaser is bound to look to 
the application of the purchase-money.— Story’s Eq. sec. 1127-1130; 
3 Mason, 218. 

Now, as in this case there was no fraud, or collusion, or covin, be- 
tween the executrix and the purchasers, according to these general com- 
mon law principles, they acquired a good title. 

The power to sell is an incident to the office of an executor, without 
directions to that effect in the will; if the will authorizes or directs a 
sale, a fortiori, he is empowered to sell: indeed, he has no discretion ; he 
is bound to sell. The will is the law of the trust, and the measure of 
his obligations. He may not depart from its requirements, unless, indeed, 
they be in violation of the laws of the State. Whatever title ‘the testa- 
tor himself has to his effects, his executor under a power in the will may 
convey. These are principles ,so familiar, that I deem it useless to cite 
authorities to them. By the will of Mr. Wright, his executors are ex- 
pressly authorized to sell his real or personal estate, “ as they may deem 
most expedient,” to pay his debts, upon the contingency that his notes and 
accounts would not be sufficient to pay them ; that contingency occurred, 
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and in pursuance of the will, a number of the negroes were sold. Now, 
unless that sale was void for some cause growing out of the statute laws 
of Georgia, the purchasers, beyond all controversy, acquired to them the 
same title which the testator had, and a title, too, good against his own 
creditors. The conclusion of the law is, that the executor will apply the 
proceeds of the sale, bona fide, to the extinguishment of the debts, and 
there is no equity in the creditor’s receiving the price, and then also 
appropriating the property. The purchasers were themselves creditors, 
to the extent of one-half the purchase-money ; the extinguishment of 
their debts was a valuable consideration. They had as much right to be 
paid as other creditors, and stand before this court upon the same footing 
to the extent of their claims against the estate with the plaintiffs in ex- 
ecution. As to the other moiety of the purchase-money, they having 
paid that in cash, occupy the ground of bona fide purchasers. It is 
not a sufficient answer to all this, to say, as was said by counsel for the 
defendants in error, that the estate was wasted ; that these purchasers 
were favored as creditors contrary to law; that the estate was insolvent, 
and the debts ought to have been paid according to the grade established 
by statute. It is no answer to say, that the recognition of this sale is a 
practical abolition of the law, which designates the order in which the 
debts of an insolvent estate are to be paid. The reply to reasoning of 
this kind, is this: If the executrix has mismanaged the estate, she is 
liable personally for the devastavit. Farther, if the creditors were appre- 
hensive that the estate would prove insolvent, and knew that the execu- 
trix was mismanaging it, equity stood ready to furnish them with a pro- 
cess to compel her to administer the trust according to law. If it is still 
urged, as it was urged, that this is a hard case, then we reply, the general 
rules of the law cannot give way to the imaginary or real hardships of 
particular cases ; the safety of all rights depends upon the unrelenting 
universality of the laws which protect them. 

But, conceding the power and the obligation in this case to sell, it is 
contended, that, inasmuch as the will is silent as to the manner of the 
sale, it was the duty Of the executrix to have sold in the manner pointed 
out by the laws of Georgia, regulating the sale of slaves by executors ; 
not having sold according to this manner, the sale is therefore void. Itis, . 
to be more definite, contended, that the executrix should first have ap- 
plied to the Court of Ordinary, and obtained an order for the sale of these 
negroes ; that the sale should have been at public auction, on the first 
Tuesday in the month, at the place of public sales, in the county where 
the letters testamentary were granted ; having given sixty days’ notice 
thereof in one of the gazettes of this State, and at the door of the court- 
house, in the county where the sale was intended to be held. These are 
substantially the requirements of the act of 21st December, 1829.— 
Prince, 254. The defendants in error also rest their case upon the act of 
February 29th, 1764, which requires “ all intended sales of goods and chat- 
tels belonging to testators or intestates, to be published in two or more 
public places in the parish where such effects are to be sold, and in the ga- 
zette at least forty days before the day of such intended .sale.—Prince, 
223. 

We are of opinion that the act of 1764, for reasons which we shall 
presently give, has no relevancy to this case ; and the first remark we 
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make upon the act of 1829 is this: it was intended to apply only to 
cases where the will gave no instructions whatever as to the sale of pro- 
perty. The Court of Ordinary is authorized to grant an order for sale, 
upon the application of the executor. What need, it may be asked, of 
such an application, if the testator has himself directed a sale? Would 
the order in such a case be any greater protection to the executor than 
the will itself? Certainly not; it would be an act wholly supereroga- 
tory. Suppose that the will directs a sale for a certain purpose, and in 
a certain way, and the Ordinary, upon the application of the executor, 
should order a sale for a different object, and in'a different manner ; 
would that order be a protection to the executor ? Unquestionably not. 
If the will speaks at all, its language is both a protection and a mandate 
tohim. The power of the Ordinary can in no case relieve the executor 
from his liability as trustee, or shelter him from the consequences of a de- 
vastavit. The most that can be said of these orders of the Ordinary is, that 
they are wisely precautionary—designed to protect the interests of or- 
phans, legatees and distributees, and are only prima facie evidence of a 
faithful administration of their trusts in favor of executors, administrators 
and guardians. He who believes that an order of the ordinary will pro- 
tect him from liability as a trustee, will do well to wake up at once from 
so flattering and false a delusion. The will of a testator, although a com- 
plete protection for any act which it legally authorizes, is not itself by any 
means a protection against unfaithfulness or negligence in the manner of 
doing it.—But, to return: What necessity is there, we inquire again, 
under these views of the subject, for an order to sell negroes, when the 
will directs a sale? Our conclusion is, that the act referred to never 
was intended to operate in any such case. 

The Legislature never intended to interfere with the right of the 
citizen to direct the manner in which his estate should be administered ; 
a right as sacred and as fecessary as the right of testamentary disposition 
itself. They only intended to authorize a sale, in cases where the will, 
making a general disposition of the estate, is silent as to sales. Cases do 
oftert occur, where such sales would benefit the heits and creditors, with- 
out interfering with the dispositions of the testator. ‘These comments on 
the act of 1829 are made to introduce the following remarks, to wit: in 
our opinion, the will of Mr. Wright does not alone direct the sale of his 
negroes, but, by necessary /egal construction, also directs the manner of 
the sale ; and if it does, then the provisions of the act of 1829 do not 
apply to it. There are two ways of selling; two modes, public and pri- 
vate. We say nothing of degrees of publicity and privacy. Legally, and 
in the view of common sense, these are the modes of effecting a sale. 
Now, because the testator did not specify the one or the other, he meant 
to leave it to the discretion of his executors, to adopt the one or the other, 
according as they might believe the one or the other would best promote 
the interests of his estate. And when the executor has elected, that is 
the mode which the testator meant. In other words, the discretion 
placed in the hands of the executor is part of the meaning and intent of 
the will, and it is not competent to strain the construction of a statute, to 
control the intent of the testator. Such a construction of this will is sus- 
tained by authority, and is in accordance with reason. In cases where a 
power is conferred, and the manner of executing it is not prescribed, and 
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there are more ways than one of enacting it, the appointee is left to his 
discretion as to the manner.—4 Kent’s Com. 331; Sugden on Powers, 201. 
There are gdod reasons for such a rule of construction. The testator 
is presumed to have left the mode of the sale undetermined, because he 
could not foresee whether, in the event it should become necessary to 
sell his lands or negroes to pay his debts, it would be more to the , 
interest of the estate to sell at public or private sale. In some conditions 
of the estate, and in some states of the market, a private sale might be 
most judicious ; at others, a public sale. It might not be the interest of 
the’ estate to sell the negroes in one, and only one, county, as the statute 
directs. It might be to the interest of the estate, with a view to a better 
price, to take the negroes out of the State to a better market. Con- 
siderations of this kind might, and in this case, doubtless, did, enter 
into the mind of the testator, and, therefore, all these things are left to the 
discretion of his chosen fiduciary agent. It is a personal trust, both the 
sale and the discretion as to the manner, with which the Court of Ordi- 
nary has no right to interfere. Again: if the testator intended his execu-~ 
tors to be subject to the ordinary, under the act of 1829, why make any 
provision at all, as to the sale of his negroes?) The power to sell would 
have existed-without any authority under the will. The discretion, 
therefore, as to the manner, we think, was intentionally devolved, in this 
case, upon the executors, and the will having thus regulated the manner of 
the sale, this is not one of the cases contemplated by the act of 1829. 
This act, moreover, does not declare that no sale of negroes by an 
executor shall be made, unless according to its provisions; it is not in- 
hibitory. It makes it lawful for the Court of Ordinary, on the application 
of the executor, to grant an order for sale, if it is made plainly and fully to 
appear, that the same will be for the benefit of the heirs and creditors. 
Upon such application being made, the court may, or may not, take, with 
the executor, the responsibility of a sale, and extend to him the benefit, 
legal and moral, of the prima facie protection which its order will afford. 
If, upon the application being made, the court grants the order, then the 
statute prescribes the place and manner of the sale. If no application be 
made, then the executor is left to the rights and responsibilities which 
appertain to him under the general laws of the land; to these he is 
amenable, under all circumstances and at all events, for the proper ex- 
ecution of his trust. Do we, then, by this construction, make void the 
act of 1829? By no means. Its precautionary protection to the rights 
of minors, legatees and creditors, in all cases to which it applies, as well 
as its prima facie protection to executors, administrators and guardians, 
continues. The act of 1764, we think, applies alone to the perishable 
property of the decedent. ‘‘Goods and chattels” do not here mean 
slaves. If they did, this act, so far as slaves are concerned, is repealed 
by the act of 1829 ; for that relates to slaves, exclusively, and some of its 
provisions are in conflict with the act of 1764. It was also claimed, in 
argument, that the act of 1805 applied to this case. We think not: for 
its provisions embrace administrators only, and cannot, therefore, be ex- 
tended to executors. Upon the best consideration we have been able to 
give to this subject, we are constrained to believe that the court below 
erred in its judgment, in the questions submitted to us, and, therefore, we 


reverse it. 
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A parol contract for the sale of goods, to be delivered, and which the parties reason- 
ably expected would be delivered, within a year, though the price was to be paid 
after that period, is not within the statute of frauds; because, in such case, all 
that is on one side to be performed, namely, the delivery of the goods, is to be done 
within the year. ‘ 

If there has been a delivery, either actual or virtual, by the vendor, in pursuance of a 
verbal sale, he has lost the power of retraction, under cover of the statute, if the 
vendee chooses to treat the contract as complete. 

The statute of frauds has no application toa contract which has been fully performed 
on both sides. 

The question of delivery by the vendor, and accéptance by the vendee, is always a 
question of fact, exclusively for the jury. 


For the facts of the case, and the error assigned, see the opinion of the 
Supreme Court, delivered by his Honor Judge Lumpkin. 

Judge Warner, having been of counsel for the plaintiff in error, in the 
court below, delivered no opinion in this case. 


Osapian Warner, for the plaintiff in error. 


The first ground of error assigned is, that the court below committed 
error in not awarding a nonsuit in the cause, upon motion of counsel for plaintiff 
in error, made after the plaintiff in the court below had closed his testimony. 
From the evidence of the plaintiff in the court below, upon which he relied for 
title to the property in dispute, he had no right to recover. 

His right to the property depended entirely upon the contract between the par- 
ties ; that contract was void under the 4th and 17th seetions of the statute of frauds. 
—Hotch. Dig. 436. 

ist. If the consideration of the contract was, that the plaintiff below should go to 
Macon, and bring to defendant her negroes, which were there, and to Columbus, 
and procure her runaway negro, and to attend to the business of Mrs. Johnson 
for a while, as testified to on the part of witness, Walton, as being the consider- 
ation of the contract of sale, then the contract was void under the 17th section of 
the statute of frauds—the goods (the negro) being of the value of more than ten 
pounds, there being no earnest money paid, no acceptance of the goods by Wat- 
son, or delivery of the negro to him, nor any memorandum in writing of the con- 
tract.—See Bennet vs. Hull, 10 John. Rep. 364; 5 Wend. 1389; Howe vs. Palmer, 
5 Eng. Com. L. Rep. 303; cbid: 419. : 

It seems to have been admitted by the court below, that there was no earnest 
money paid, and no delivery of the property, when the contract was made, so as 
to take it out of the statute. 

2d. If the right of Watson to recover the property depended upon that portion of 
the contract, by which he was to attend to the business of Mrs. Johnson for two 
years, and then to have the negro, he must fail, because that portion of the con- 
tract was void under the 4th section of the statute of frauds, being a contract not 
to be performed in one year. The agreement was made in the first part of the 
year 1840. Watson was to attend to the business of Mrs. Johnson for two years, 
for the negro in dispute. Watson, by the terms of the contract, could not have 
performed it within the year. 

It is admitted, that if the contract may be performed within the year, it is not 
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within the statute. Butin the present case, by the express terms of the contract, 
it could not be performed until after the expiration of two years. 

As to contracts not to be performed in one year, see Shute vs. Dorr, 5 Wend. 
204; Lower vs. Winters, 7 Cowen, 263; Fenton vs. Emblers, 3 Burr. 1278; Burch 
vs. the Earl of Liverpool, 17 Eng. Com. L. Rep. 404. 

The contract between the parties, it is true, was an executory contract.—2 
Kent Com. 449-450. The services were to be performed by Watson. The sta- 
tute applies as well to executory contracts as to contracts executed.— Bennett vs. 
Hull, 10 John. 364. 

3d. But the contract was an entire contract, based upon the fwo foregoing con- 
siderations. Being an entire contract upon two considerations, if one was good in 
law, and the other void under the statute of frauds, the whole contract is void. 

Admitting there had, been earnest money paid, or adelivery of the property, at 
the time the contract was made, so as to have supported a part of the considera- 
tion in law, yet another part of the consideration of the same contract being obnox- 
ious to the statute, the whole is void. Upon this point, see Van Alstine ys. Wim- 
ple, 5 Co ven, 162; Crawford vs. Morell, 8 John. 253; Chater vs. Beckett, 7 Term 
Rep. 201. 

4th. The contract, then, was wholly void under which Watson claimed title, 
and therefore no property passed to him by virtue of it—2 Greenleaf, Ev. 197. 

If the contract was void, then no subsequent ratification or recognition of it, on 
the part of Mrs. Johnson, could make it void. 

The original contract not being binding upon her, it could not form the basis of 
a new promise or ratification on her part— Smith vs. Ware, 13 John. 257; 1 Atk. 
354; 8 Cowen, 361. 

The contract of an infant, originally void, cannot be ratified after he comes of 
age, though a contract merely voidable may be ratified —2 Kent. Com. 334-335; 
2 Swiffs Dig. 82; 1 Story Com. on Eq. 303-338. 

The doctrine of part performance does not apply, because that doctrine is not 
applicable to this branch of the statute, and relates only to contracts respecting 
real property.—1 Swift's Dig. 263. _C. Justice Kent, in Jackson vs. Pierce, (2 John. 
Rep 223,) said ‘ that a court of law has never decided that a part perfotmance will 
take a parol contract in relation to land out of the statute.” 

5th. A writ of error lies for not awarding a nonsuit, when the plaintiffs evi- 
dence fails to support his case. —Foot vs. Sabin, 19 John. 154; Pratt vs. Hull, 
13 John. 334; Turnbull vs. Rivers, 3° McCord, 131; Parnell vs. Wilson, Dud- 
ley's Law and Equity Reports, 371. The true test of the propriety of a nonsuit is, 
that if the case had gone to the jury on the evidence, and a verdict had béen found 
for the plaintiff, the court would have set aside the verdict.—Grahamon N. T. 
280; 8 Mass. Rep. 336. 

The court below then committed error in not awarding the nonsuit moved for. 

The second ground of error assigned is, that the court below refused to charge 
the jury as requested by the counsel for the plaintiff in error. . 

The charge requested was a proper and correct one upon the facts, It is true, 
that the court does say in its charge, ‘that if the plaintiff, Watson, was pro- 
secuting his claim under the contract, that claim would be obnoxious to the sta- 
tute of frauds, The court, instead of responding directly to the request of 
counsel to give the charge we deemed ourselves entitled to, under. the law, 
goes farther, and instructs the jury, “‘ that the principles contended for by defend- 
ant’s counsel may not apply to the case.” It is true, also, that the court says in 
its charge, that the principles contended for by defendant’s counsel are founded in 
rules of law, recognized by the court, when a case arises for their application. The 
inference properly drawn by the jury, in relation to this part of the charge, un- 
doubtedly was, that they, in making up their verdict, were not necessarily to be 
governed by these principles of law, because not necessarily applicable to the 
case. The charge requested made these principles of law applicable, and the 
court was asked to apply them to the case. Now, if these principlese of law, 
embraced in the charge requested, were applicable to the case then before the 
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A parol contract for the sale of goods, to be delivered, and which the parties reason- 
ably expected would be delivered, within a year, though the price was to be paid 
after that period, is not within the statute of frauds; because, in such case, all 
that is on one side to be performed, namely, the delivery of the goods, is to be done 
within the year. ; 

If there has been a delivery, either actual or virtual, by the vendor, in pursuance of a 
verbal sale, he has lost the power of retraction, under cover of the statute, if the 
vendee chooses to treat the contract as complete. 

The statute of frauds has no application toa contract which has been fully performed 
on both sides. ° 

The question of delivery by the vendor, and accéptance by the vendee, is always a 
question of fact, exclusively for the jury. 


For the facts of the case, and the error assigned, see the opinion of the 
Supreme Court, delivered by his Honor Judge Lumpxin. 

Judge Warner, having been of counsel for the plaintiff in error, in the 
court below, delivered no opinion in this case. 


Osaprau Warner, for the plaintiff in error. 


The first ground of error assigned is, that the court below committed 
error in not awarding a nonsuit in the cause, upon motion of counsel for plaintiff 
in error, made after the plaintiff in the court below had closed his testimony. 
From the evidence of the plaintiff in the court below, upon which he relied for 
title to the property in dispute, he had no right to recover. 

His right to the property depended entirely upon the contract between the par- 
ties ; that contract was void under the 4th and 17th seetions of the statute of frauds. 
—Hotch. Dig. 436. 

Ist. If the consideration of the contract was, that the plaintiff below should go to 
Macon, and bring to defendant her negroes, which were there, and to Columbus, 
and procure her runaway negro, and to attend to the business of Mrs. Johnson 
for a while, as testified to on the part of witness, Walton, as being the cunsider- 
ation of the contract of sale, then the contract was void under the 17th section of 
the statute of frauds—the goods (the negro) being of the value of more than ten 
pounds, there being no earnest money paid, no acceptance of the goods by Wat- 
son, or delivery of the negro to him, nor any memorandum in writing of the con- 
tract.—See Bennet vs. Hull, 10 John. Rep. 364; 5 Wend. 139; Howe vs. Palmer, 
5 Eng. Com. L. Rep. 303; ibid: 419. . 

It seems to have been admitted by the court below, that there was no earnest 
money paid, and no delivery of the property, when the contract was made, so as 
to take it out of the statute. 

2d. If the right of Watson to recover the property depended upon that portion of 
the contract, by which he was to attend to the business of Mrs. Johnson for two 
years, and then to have the negro, he must fail, because that portion of the con- 
tract was void under the 4th section of the statute of frauds, being a contract not 
to be performed in one year. The agreement was made in the first part of the 
year 1840. Watson was to attend to the business of Mrs. Johnson for two years, 
for the negro in dispute. Watson, by the terms of the contract, could not have 
performed it within the year. 

It is admitted, that if the contract may be performed within the year, it is not 
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within the statute. But in the present case, by the express terms of the contract, 
it could not be performed until after the expiration of two years. 

As to contracts not to be performed in one year, see Shute vs. Dorr, 5 Wend. 
204; Lower vs. Winters, 7 Cowcn, 263; Fenton vs. Emblers, 3 Burr. 1278; Burch 
vs. the Earl of Liverpool, 17 Eng. Com. L. Rep. 404. 

The contract between the parties, it is true, was an executory contract.—2 
Kent Com. 449-450. The services were to be performed by Watson. The sta- 
tute applies as well to executory contracts as to contracts executed.— Bennett vs. 
Hull, 10 John. 364. 

3d. But the contract was an entire contract, based upon the fwo foregoing con- 
siderations. Being an entire contract upon two considerations, if one was good in 
law, and the other void under the statute of frauds, the whole contract is void. 

Admitting there had, been earnest money paid, or adelivery of the property, at 
the time the contract was made, so as to have supported a part of the considera- 
tion in law, yet another part of the consideration of the same contract being obnox- 
ious to the statute, the whole is void. Upon this point, see Van Alstine ys. Wim- 
ple, 5 Co ven, 162; Crawford vs. Morell, 8 John. 253; Chater vs. Beckett, 7 Term 
Rep. 201, 

4th. The contract, then, was wholly void under which Watson claimed title, 
and therefore no property passed to him by virtue of it.—2 Greenleaf, Ev. 197. 

If the contract was void, then no subsequent ratification or recognition of it, on 
the part of Mrs. Johnson, could make it void. 

The original contract not being binding upon her, it could not form the basis of 
a new promise or ratification on her part— Smith vs. Ware, 13 John. 257; 1 Atk. 
354; 8 Cowen, 361. 

The contract of an infant, originally void, cannot be ratified after he comes of 
age, though a contract merely voidable may be ratified —2 Kent. Com. 334-335; 
2 Swiffs Dig. 82; 1 Story Com. on Eq. 303-338. 

The doctrine of part performance does not apply, because that doctrine is not 
applicable to this branch of the statute, and relates only to contracts respecting 
real property.—1 Swift's Dig. 263. C. Justice Kent, in Jackson vs. Pierce, (2 John. 
Rep 223,) said “ that a court of law has never decided that a part performance will 
take a parol contract in relation to land out of the statute.” 

5th, A writ of error lies for not awarding a nonsuit, when the plaintiff’s evi- 
dence fails to support his case. —Fvot vs. Sabin, 19 John, 154; Pratt vs. Hull, 
13 John. 334; Turnbull vs. Rivers, 3 McCord, 131; Parnell vs. Wilson, Dud- 
ley’s Law and Equity Reports, 371. The true test of the propriety of a nonsuit is, 
that if the case had gone to the jury on the evidence, and a verdict had been found 
for the plaintiff, the court would have set aside the verdict.—Grahamon N. T. 
280; 8 Mass. Rep. 336. 

The court below then committed error in not awarding the nonsuit Moved for. 

The second ground of error assigned is, that the court below refused to charge 
the jury as requested by the counsel for the plaintiff in error. 

The charge requested was a proper and correct one upon the facts, It is true, 
that the court does say in its charge, ‘that if the plaintiff, Watson, was pro- 
secuting his claim under the contract, that claim would be obnoxious to the sta- 
tute of frauds. The court, instead of responding directly to the request of 
counsel to give the charge we deemed ourselves entitled to, under. the law, 
goes farther, and instructs the jury, ‘‘ that the principles contended for by defend- 
ant’s counsel may not apply to the case.” Itis true, also, that the court says in 
its charge, that the principles contended for by defendant’s counsel are founded in 
rules of law, recognized by the court, when a case arises for their application. The 
inference properly drawn by the jury, in relation to this part of the charge, un- 
doubtedly was, that they, in making up their verdict, were not necessarily to be 
governed by these principles of law, because not necessarily applicable to the 
case. The charge requested made #hese principles of law applicable, and the 
court was asked to apply them to the case. Now, if these principlese of law, 
embraced in the charge requested, were applicable to the case then before the 














350 SUPREME COURT OF GEORGIA, 
Johnson vs. Watson. 











court, there was error in not giving them their proper and full application to the 
facts when requested by counsel. We think that it has already been shown, that 
they were not only applicable, but that the title of Watson wholly depended upon 
them. 

The principles of law requested to be charged, made the contract void at al] 
events, and entirely defeated Watson’s right to recover. The charge given made 
it void, or not void, upon a contingency, which the jury might believe had or had 
not happened, to wit, the subsequent act of Mrs. Johnson, and depending upon 
their opinion, as to the existence of these subsequent acts. 

The court below says, in its charge, ‘that there is some evidence establishing 
the recognition of the title in the plaintiff to the property, and that after the con- 
tract, which the plaintiff shows as evidence of his title after her hire was out, she 
was seen in the possession of the plaintiff. 

Now, this possession was one of the subsequent acts of recognition, referred to 
in the charge, which must have conveyed to the mind of the jury the idea that the 
contract was not void, if subsequently recognized or ratified by the acts of Mrs. 
Johnson. The inference the jury might properly draw from the charge was, that 
though the contract might be void, yet it was capable of ratification subsequently, 
and was made binding upon Mrs. Johnson by her subsequent acts. As to the 
duty of the court to charge the jury, as requested by counsel, see 4th Ala. Rep. 
(N. 8.) 1163 5 Stewart and Porter, 330 ; 2 Con. Rep. 590. 

The exchange of negroes was made before the two years expired. The exchange 
of itself could not amount to a sale, for Mrs. Johnson was receiving Jerusha “ for 
a while,” to whom she had never parted title ; and her statement, that it was only 
“< for a while,” (meaning thereby that Watson should again have possession of her,) 
was not suci: an act as would by itself divest Mrs. Johnson of her title. 

The original contract being void, the partiés stood in the same condition, so far 
as any right accruing under it, was concerned to either, as if it had never been 
made. Mrs. Jéhnson was under no legal obligation to send the negro back to 
Watson. The title was in her before the exchange, and that could not amount to 
an absolute sale, for there was no consideration for her promise, (if her statement 
amounts to ®ne,) to send Jerusha back to Watson “after a while.” It could not 
operate as a gift, for a gift must be expressly proven to be such, and a delivery 
under and by virtue of the gift. Nothing was proven, going to show that a gift 
was intendéd by either party. 

As to the third ground of error— 

The contract, if it had been valid, conferred no title on Watson. It was only 
a contract fo sell, and not a sale itself. There is a distinction between a contract to 
sel], and an absolute sale.—13 Mass. Rep. 87. The remedy of the defendant in 
error, if he had any, (supposing the contract valid,) was by an action for a breach 
of the contract. 


W. D. Avexanner, for the defendant in error, 


Referred to Cooper vs. Elston, '7 Term Rep. 14; Gadsden vs. Lance, 1 McMul- 
lan’s Eq. Rep. 87; 2 Bailey 615; 5 Cowen’s Rep. 445; 2 Kent’s Com. 395-6; 1 
Cowen’s Treatise, 51; 11 Johns. Rep. 284; 1 East,193; Hilliard on Sales,9 and 
75; 13 Johns. Rep. 294. 


By the Court--Lumpxiy, Judge. 


This was an action of trover, brought by Arthur H. Watson against 
Hammutual Johnson, in Merriwether Superior Court, for the recovery of 
a female slave, by the name of Jerusha, and tried before Judge Hill at 
the February Term, 1846. It appeared from the evidence thatsome time 
in the fore part of the year 1840, it was agreed verbally between the par- 
ties, that Watson should go to the city of Macon, and bring home to 
Mrs. Johnson some slaves of hers which were in that place; and also to 
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Columbus, and catch and bring home to her a fellow of hers, which was 
lurking about the city. He was likewise to attend to her business for 
two years; and for these services she agreed to let him have Jerusha, 
the negro sued for, valued at five hundred dollars. The woman at the 
time of the contract was not present, being hired out in Columbus; and 
it was understood that Watson was to go and get her when her time of 
hiring had expired. Watson, in pursuance of the agreement, brought 
home to Mrs. Johnson her slaves, both from Macon and Columbus, being 
absent some seven days in the two trips; and the witnesses considered 
his services worth a dollar a day. He attended to her business during the 
years 1840 and 1841, and the proof was, that this service was worth 
five hundred dollars. At the expiration of the year 1840, Watson went 
after Jerusha, and took her in possession. Within a few days thereafter, 
at the request of Mrs. Johnson, he exchanged the girl with her for an- 
other by the name of Lucy, which was understood by the parties to be a 
temporary swap only, made on account of Lucy’s bad habits, and with a 
view to their correction by Watson. Mrs. Johnson, after thus obtaining 
the possession of Jerusha, refused to return her, and the suit below was 
brought for her recovery. 

The defendant’s counsel moved a nonsuit, on the ground that the con- 
tract was within the statute of frauds, there being no note or memoran- 
dum thereof in writing, signed by the party sought to be charged there- 
with, nor any delivery of the slave, nor any earnest money paid, to bind 
the bargain at the time it was made ; and because said contract was not 
to be performed within a year, which motion the court below overruled. 
And in his charge to the jury, the presiding judge submitted to them upon 
the testimony, to find whether or not there had been a delivery of the 
property: to all of which the defendant below by his counsel excepted. 
And the question for us to examine is, does this contract fall either within 
the 5th clause of the 4th section, or the 17th section of the statute of 
frauds ? 

It would be a vain, if not a hazadous effort, for us to undertake to 
analyze the statute of frauds, and to review the numerous questions and 
decisions which have arisen upon it; the explanation of which, a dis- 
tinguished jurist in the country thinks could not have cost a less sum 
than one million pounds sterling. Ours will be the less ambitious task of 
stating a few clear and well-established principles, which apply to and 
must necessarily control the present case. 

And we hold, in the first place, that this contract did not originally 
come within the statute. Where A sells goods to B, to be delivered 
within the year—though the price was to be paid after the period— 
the contract is not within the statute ,( Boydell vs. Drummond, 11 East, 
152; Bracegirdle vs. Heald, 1 Barn. and Ald. 727 ; Holbrook vs. Arm- 
strong, 1 Fairf. 31,) and the reason assigned is, because, in such case, 
all that is on one side to be performed—namely, the delivery of the goods, 
or a reasonble expectation thereof—is to be done within a year. 

In the case of Donellan vs. Read, (3 Barn and Adolph. 899,) Littledale, 
Justice, in delivering the judgment of the court, says: “¢ As to the con- 
tract not being to be performed within a year, we think that as the con- 
tract was entirely executed on one side within a year, and as it was 
the intention of the parties, founded on a reasonable expectation that it 
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should be so, the statute of frauds does not extend to such a case. In 
case of a parol sale of goods, it often happens that they are not to be paid 
for in full until after the expiration of a longer period of time than a year ; 
and surely the law would not sanction a defence on that ground, when 
the buyer had had the full benefit of the goods on his part.” The learned 
judge, then referring to the case of Boydell vs. Drummond, (11 East, 142,) 
remarks: ‘‘ Here the contract was not completely executed on one side, 
and the case was such that in common course of the publication it was 
not expected that it should be completed in a year.” In the case under 
consideration, it is true that a part of the price was not to be paid within 
a year. The contract was entered into in the first of the year 1840, and 
the purchaser was to superintend the business of Mrs. Johnson, during 
that and the succeeding year, as part payment for the slave. Still, as 
the girl was to be taken possession of by the vendee, at the end of the 
time for which she was then hired, and it would seem, from the proof, 
that it was the Christmas following the trade, and was actually found in 
his possession, shortly thereafter, and the legality of that possession dis- 
tinctly recognized, instead of being disputed by her, the seller is surely 
estopped from defending herself under the statute. 

Indeed, having got possession of Jerusha under a contract of exchange, 
and under an express promise that she was to be redelivered after a 
short time, she would not be allowed to hold on to the negro, and deny 
the title of the plaintiff. 

Again: it is quite clear, say the authorities, that if there has been a 
delivery, either actual or virtual, by the vendor, in pursuance of a verbal 
sale, he has lost the power of retraction, under cover of the statute, if the 
vendee chooses to treat the contract as complete.— Loberts on Frauds, 178. 
It is unnecessary to stop to apply this doctrine to the obvious facts of the 
present case. 

/ No fixed rule can be laid down, as to what shall constitute a delivery 
() 








f goods. One thing, however, is well settled, namely : that there need 
not be an actual manual tradition at the time of sale. In the sale of a 
ship, for instance, or goods at sea, the delivery must, in the nature of 
things, be symbolical. Taking an order from the vendor on the ship- 
keeper, or wharfinger, or warehouseman, for goods, has been held to bea 
sufficient delivery—to pass the property to the vendee, even if the 
vendor take the vendee within sight of ponderous articles, and show 
them to him, and the vendee suffer them to lie where they are, is 
equivalent to a delivery—A/skinson vs. Maling, 2 Term Rep. 462 ; Hol- 
lingsworth vs. Napier, 3 Caines’ Rep. 182; Searle vs. Keeves,1 Esp. 
Rep. 598; Jewett vs. Warren, 12 Mass. Rep. 300 ; 11 John. Rep. 178; / 
ib. 283; 4 Wheat. 85; 3) Barn. and Ald. 321; ib. 680. Here, again, we 
should deem it a useless consumption of time to show, how fully and 
completely the contract between Watson and Mrs. Johnson, as it respects 
the delivery of the woman, is met and embraced in the principles of these 
adjudications. 

But be that as it may, the question of delivery by the vendor and the 
acceptance by the vendee, is one of fact, which was properly left to the 
jury.— Roberts on Frauds, 174. The case of Chaplin vs. Rogers, (1 East, 
192,) turned upon this very point. On the circuit trial, before Hotham, 
Sellon, for the defendant, objected that the contract of sale was void by 
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the statute of frauds ; being for a commodity, no part of which was de- 
livered, and of which there was no acceptance by the defendant. But 
the learned baron left these questions to the jury, who found for the 
plaintiff on both points. A rule was obtained, calling on the plaintiff to 
show cause why the verdict should not be set aside, and a new trial 
granted, on the ground that the judge had left that as a question of fact 
for the jury, which he himself ought to have decided, as an objection in 
point of law, arising on the statute of frauds. Besides, it was insisted that 
the evidence did not warrant the verdict. Lord Kenyon, C. J.—* It is 
of great consequence to preserve unimpaired the several provisions of the 
statute of frauds, which is one of the wisest laws in our statute book. 
My opinion will not infringe upon it; for here the report states that the 
question was specifically left to the jury, whether or not there was an 
acceptance of the hay by the defendant ; and they have found that there 
was, which puts an end to any question of law. 1 do not mean to disturb 
the settled construction of the statute, that in order to take a contract for 
the sale of goods of this value out of it, there must either be a part deliv- 
ery of the thing, ora part payment of the consideration, or the agreement 
must be reduced to writing, in the manner therein specified. But Iam 
not sutisfied in this case that the jury have not done rightly in finding the 
fact of a delivery.” The other judge agreed that there was sufficient evi- 
dence of a delivery to and acceptance by the defendant to leave it to the 
jury. So thought Judge Hill on the trial below ; and being satisfied with 
the verdict, he refused a new trial. The jury having found the fact of 
delivery for the plaintiff, the case is taken out of the statute of frauds. 
We see no error in this view of the subject. 

Admitting, however, that the English statute of frauds and perjuries, 
(29 Charles 2,) the provisions of which prevail in this State is all that 
its most zealous advocates and admirers claim for it, ‘‘ the most compre- 
hensive, salutary, and important legislative regulation on record, affecting 
the security of private rights ;” and that no contract for the sale of goods 
for the price of £10 or upwards, shall be valid, except the buyer shall 
accept a part of the goods so sold, and actually receive the same, or give 
something in earnest to bind the bargain, or in part payment ; or unless 
some note or memorandum, or writing of the bargain, be made and signed 
by the parties, to be charged, or their agents thereunto lawfully author- 
ized ; and that with respect to property, of whatever value, that no contract 
or agreement regarding the same shall be valid, ualess the thing contract- 
ed for is to be delivered within one year, or unless the contract be made in 
writing, and signed by the party, or his agent, who is to be charged there- 
with. I say, concede all this, and that the contract between Watson and 
Mrs. Johnson is palpably obnoxious to every part and parcel of both 
these sections of the statute, nevertheless, this case may be rescued from 
all entanglement of the kind, upon the principle, that the statute of frauds 
has no application to a contract which has been fully performed on both 
sides.— Barton vs. Collyer, 4 Bingham, 309; Shaw vs. Woodcock, 7 
Barn. & Cress. '73. Contracts which come within the statute of frauds, 
are void, not in the sense in which usurious or gaming contracts are, but 
merely because the court*cannot enforce them, unless made out by a par- 
ticular kind of evidence, prescribed by the statute. Money lost at play, 
or paid for usury, may - recovered back. Not so money paid on a ver- 
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bal agreement to answer for the debt or default of another: If A, in con- 
sideration of marriage with B, a widow, agrees verbally to convey the 
property of his intended wife to her children, and after marriage, fulfills 
his promise by actually delivering the property, no one would doubt their 
title. 

The case of Stone vs. Dennison, (13 Pick.1,) is conclusive to this point, 
and is sound law. 

Reuben Stone had been living for several years with David Dennison, 
his father being dedd : George Hels was appointed his guardian, and it 
was agreed between all three of the parties, that the plaintiff should con- 
tinue in the service of the defendant, for his board, clothing, and educa- 
tion, until he should arrive at the age of twenty-one—he being then four- 
teen years old. When Stone came of age, he sued Dennison for his ser- 
vices, on the ground that they were worth more than the amount of the 
stipulated compensation. The defendant relied upon the agreement, to 
which the plaintiff replied the statute of frauds, the agreement not being 
to be performed within a year, and not being in writing. Chief Justice 
Shaw, in delivering the opinion of the court, says: ‘ We think the ob- 
jection is answered, by the consideration that the contract has been com- 
pletely performed on both sides. The defendant is not seeking to enforce 
this agreement as an executory contract, but simply to show that the 
plaintiff is not entitled to recover upon a quantum meruit, as upon an im- 
plied promise. But the statute does not make such a contract void. The 
provision is, that no action shall be brought, whereby to charge any 
person, upon any agreement which is not to be performed within the 
space of one year, unless the agreement shall be in writing. The statute 
prescribes the species of evidence necessary to enforce the execution of 
such a contract. But where the contract has been in fact performed, the 
rights, duties, and obligations of the parties, resulting from such perform- 
ance, stand unaffected by the statute.” ‘. 

In the case of Boydell vs. Drummond, (East. 142,) continues the learned 
judge, a case was put in the argument, of goods sold and delivered at a 
certain price, by parol upon a credit of thirteen months. There, as a part of 
the contract, was the payment of the price, which was not to be performed 
within the year ; a question was made, whether, by force of the statute, the 
purchaser is exempted from the obligation of the agreement, as to the 
stipulated price, so as to leave it open to the jury to give the value of 
the goods only as upon an implied contract. In that case, said Lord 
Ellenborough, the delivery of the goods, which is supposed to be made 
within the year, would be a complete execution of the contract on the 
one part, and the question of consideration only would be reserved to a 
future period. If a performance on one side would avoid the operation 
of the statute, a fortiori, would the entire and complete performance, on 
both sides, have that effect ? Take the common case of a laborer, enter- 
ing into a contract with his employer towards the close of the year, for 
another year’s service, upon certain stipulated terms. Should either 
party refuse to perform, the statute would prevent either party from bring- 
ing any action, whereby to charge the other upon such contract; but it 
would be a very different question, were the contract fulfilled upon both 
sides, by the performance of the services on the one part, and’ the 
payment of money, from time to time, on account, on the other, 
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equal to the amount of the stipulated wages. In case of the rise of wages 
within the year, and the consequent increased value of the services, could 
the laborer bring a quantum meruit, and recover more? Or, in case of the 
fall of labor, and the diminished value of the services, could the employer 
bring money had and received on the ground that, by the statute of frauds, 
the original contract could not have been enforced? Such, we think, is 
not the true construction of the statute. We are of the opinion that it has 
no application to executed contracts. 

In the case before the court, the evidence shows, that in 1840 Watson 
undertook to bring home several slaves from Macon, belonging to Mrs. 
Johnson, a runaway from Columbus, and superintend her affairs for 
that and the ensuing year ; in consideration of which, she sold him the 
negro girl, Jerusha, then hired out at Columbus, and which he was 
to take in possession at the expiration of the year, or contract of hiring. 
In the beginning of 1841, he was found in the possession of the girl ; ex- 
changed her temporarily for Lucy, another slave, belonging to Mrs. 
Johnson, for the purpose of accommodating the latter. 

He brought home the negroes from Macon and Columbus, and per- 
formed the stipulated service. If the negro Jerusha, was delivered, it is 
quite clear that no part of the agreement remained unexecuted. And 
that fact has been found by the jury, and we think, in accordance with the 
weight of evidence. 

Upon any view of this case, then, we hold that the judgment of the 
court below was correct, and ought to be affirmed. 





No. 57.—Witey Bryant, Guardian, &c., and ALLen Beau, 
executor of Jesse Pye, deceased, plaintiffs in error, vs. L1iTTLE- 
BERRY OweNand Wires, defendants in error. 


The entry of ‘* parties made” on the motion docket, in a case where ascire facias, to 
make parties, has been issued, and returned executed, is insufficient to make the 
representatives of the deceased plaintiff, or defendant, parties in the cause. 

In such case, there must be a judgment of the court rendered, and entered upon the 
minutes, before the representatives of the deceased party can be compelled to 
appear or answer as parties in the cause, 

The motion docket is not a record; the entries upon it are mere memoranda for the 
judges kept by him for his own convenience. 

An execution, issued from a decree of a court of equity against a guardian indivi- 
dually, upon a bill filed against him as guardian, charging him with waste, and 
seeking to render him liable in his individual, and not in his representative charac- 
ter, and the execution returned nulla bona, is admissible in evidence, in a suit 
upon the guardian’s bond against the security. 

A guardian’s bond is not an office paper of the Superior Court, but of the Court of 
Ordinary, where the law deposits it. In a suit upon such bond, the party is not 
entitled to the custody of the orginal, but to a certified copy only. A copy of such 
bond, when the original is lost or destroyed, pending the suit, cannot be estab- 
lished under the 49th rule of practice of the superior courts. 
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A decree against the guardian is only prima facie evidence of a devastavit,-as against 
the security, not conclusive. It is subject to be rebutted by counter-testimony in 
behalf of the security, who will be permitted to inquire, ab origine, into the jus- 
tice of the decree. 

The Court of Ordinary, under the act of 1805, has power to discharge the security of 
a guardian ; in the exercise of which power, the law presumes that the court will 

* so act as not to injure, but to protect, the rights of the ward. A security so dis- 

} charged is released from all future, but not from any past, liability.- If new secu- 
rity is given, he is bound for the future management of the ward’s estate, and also, 
equally with the discharged security, for any past liability of the guardian. 

In a case where the decree against the guardian is silent as to the time when the 
devastavit by him took place, and where the security was discharged by the Court 
of Ordinary before the commencement of the suit in equity, in which the decree 
was rendered, the decree a/one is insufficient to charge the security ina suit 
against him upon the guardian's bond. 4/iter where the security has not been 


discharged. 

This was an action of debt upon a guardian’s bond, brought in Merri- 
wether Superior Court, by the justices of the Inferior Court of Putnam 
county, as a Court of Ordinary for the use of the defendants im error, 
against Wiley Bryant and Jesse Pye, the said Jesse being then in life, 
as the surviving obligor in said guardian’s bond, (Littleberry Perdew, 
the other co-obligor, having died before the commencement of the suit.) 
The plaintiff in error, Wiley Bryant, on the 9th day of Jan. 1826, was 
appointed guardian of the person and property of the defendant in 
error, Orra Ann, then Orra Ann Weathers, minor and orphan of Jesse 
Weathers, deceased, and gave the bond sued on, with Jesse Pye and 
Littleberry Perdew as his securities. 

In addition to the general breach of the conditions of the bond al- 
leged in the declaration, it was specially set forth and alleged, as a 
further breach, that the defendants in error had filed their bill for dis- 
covery, relief and account, against the said guardian on the chancery 
side of the Superior Court of said county of Merriwether, and in the 
. year eighteen hundred and thirty-eight, obtained a decree for the sum 
of sixteen hundred and forty-three dollars and thirty-six cents, and cost 
of suit, and ordering an execution to issue in terms of the law, in case 
of default of payment of the decree, and that execution was accordingly 
issued, and returned nulla bona ; and alleging further, that said Wiley 
Bryant was wholly insolvent, and unable to pay, and had not paid the 
amount of said decree or execution, or any part thereof. 

The plaintiff in error, Jesse Pye, the security, pleaded that on the 
3d day of June, 1833, long before the commencement of said suit in 
equity, he was, by the Inferior Court, sitting for ordinary purposes, of 
the county of Putnam, in pursuance of the authority vested in said court 
by statute, by order of said court discharged and released from liability 
on said guardian’s bond, and the said Wiley was then and there required 
to give other security. 

Upon the first trial, judgment was confessed by the said Pye and the 
other defendant, reserving the right of appeal, and an appeal was ac- 
cordingly taken. Afterwards, on the appeal trial, a verdict was ren- 
dered in favor of the plaintiffs in error, and a new trial moved for on 
the part of the defendants in error. Pending the motion for new trial, 
Jesse Pye died ; and a writ of scire facias was sued out for the pur- 
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pose of making Allen Beal, executor of said Pye, a party, and was 
served upon him, and an entry was made on the motion docket of “ par- 
ties made,” but no order to that effect was entered upon the minutes of 
the court. The counsel for the plaintiff in error resisted the granting 
of a new trial in said cause. At August Term, 1844, of the court below. 
said cause again came on to be tried, when, on the part of the plaintiff 
in error, it was objected that the executor of Pye had not been made a 
party defendant in said cause, in conformity with the statute in such 
cases provided, which was overruled by the court below, and the trial 
proceeded. The counsel for the defendants in error were permitted to 
establish instanter, under the 49th rule of court, a copy of the bond 
sued on, upon the statement of the clerk and counsel that the same had 
been in the office, and could net then be found; and offered to read in 
evidence the copy so established, which was objected to, and the objec- ‘ 
tion overruled, and the established copy was admitted in evidence. 
The counsel for the defendants in error then read in evidence the re- 
eord of the proceedings in equity against Bryant, the guardian, and the 
decree rendered thereon: and then offered in evidence the execution 
issued from said decree, which had issued against the guardian in his 
individual, and not in his representative character, with the return of 
nulla bona thereon: to which the counsel for the plaintiffs in error ob- 
jected, and the objection was overruled. The testimony on the part of 
the defendants in error was here closed. 

The counsel for the plaintiffs in error then offered and read in evi- 
dence the record of the discharge, by the Court of Ordinary of Putnam 
county, of said Jesse Pye, as alleged in his plea, long previous to the — 
commencement of said suit in equity. The counsel for the plaintiffs in 
error then offered a witness, Vardemar, to prove that Bryant was sol- 
vent, having considerable property, to wit: a lot of land and negro in 
his possession after he came to Merriwether county aforesaid, subsequent 
to the discharge ef the security, Pye, which, being objected to, was 
overruled and rejected, and the witness was not permitted to testify. 

The testimony having closed, after argument of counsel, the court be- 
low charged the jury, that the decree against Bryant, the guardian, in 
the suit calling upon him to account, as guardian, was conclusive on the 
security as to all sums received before the discharge, which had not 
been accounted for; and if the money er effects of the ward came into 
the hands of the guardian, before the discharge of the security, and had 
not been accounted for, then they must find a verdict for the defendants 
in error, who were the plaintiffs below. And that the charge of waste, 
had relation back to the time the money er effects of the ward were re- 
ceived by the guardian, and the security was liable for the amount of 
such money and effects unaccounted for ; and no other evidence of waste © 
by the guardian was necessary to charge the security, other than the 
reception of such effects by the guardian before the discharge of the 
security, provided said guardian had failed to pay over or account for 
the same. The jury, under this charge, and the evidence submitted, 
rendered a verdict for the defendants in error, for the full amount of 
said decree, with interest and costs. Whereupon the counsel for the 
plaintiffs in error moved for a new trial, upon the following grounds : 

lst. Because there was no order of the court, making the legal repre- 
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sentatives of Jesse Pye, deceased, a party to said suit, except an entry 
upon the motion docket. 

2d. Because the court erred in permitting the execution against 
Wiley Bryant, in his individual capacity, to be read as evidence of 
waste on the part of Wiley Bryant, as guardian. 

3d. Because the court erred in permitting a copy of the guardian’s 
bond, taken by the Court of Ordinary of Putnam county, to be estab- 
lished instanter as an office paper, and to be read on the trial of said 
cause ; it appearing, from the statement of the counsel and the clerk, 
that it had been in the office, and could not be found. 

4th. Because the court erred in charging the jury that the decree 
against Bryant, as guardian, in the suit, calling upoh him to account as 
guardian, was conclusive upon the security as to all sums received before 
the discharge, which had not been accounted for. 

5th. Because the court erred in charging the jury that, if the money 
or effects of the ward came into the hands of the guardian before the 
discharge of the security, and had not been accounted for, then they 
must find a verdict for the plaintiffs below. 

6th. Because the court erred in charging the jury that the charge of 
waste had relation back to the time the money or effects of the ward 
were received by the guardian; and the security was liable for the 
amount of such money and effects unaccounted for ; and no other waste 
by the guardian was necessary to be shown to charge the security, other 
than the reception of such effects by the guardian, before the discharge 
of the security, provided he had failed to pay over or account for the 
same. 

7th. Because the plaintiffs below, in alleging a breach of the bond 
in their declaration, allege the waste to have been committed by the 
guardian, Bryant, before the security was discharged ; and there was 
no evidence showing that the waste was committed by the guardian, 
before the discharge of the security, other than that afforded by the 
records read in evidence. 

8th. Because the court erred in rejecting the testimony of Vardeman, 
a witness, who was offered to prove that Bryant was solvent as aforesaid. 

9th. Because the verdict of the jury was contrary both to law and 
evidence. ' 

At February Term, 1846, of the Superior Court of said county of 
Merriwether, this motion for a new trial came on to be heard before 
Judge Hill, and after argument of counsel had thereon, the court below 
overruled the same, deciding against and overruling each of the grounds 
taken in said motion for new trial. To which the counsel for plaintiffs 
in error excepted, and assigned error upon each of the grounds taker 
for a new trial. 


OzsapiaH Warner, for the plaintiff in error. 


As to the first ground of error : 

lst. The legal representative of Pye was, by the judiciary act of 
1799, required to be made a party by scire facias.—Prin. Dig. 482. 

A scire facias is a judicial writ, and is considered in law an action. 
—Tidd’s Prac. 982. 
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2d. Parties were not made, until there had been an order or judg- 
ment of the court making them so, to the action pending in the court 
on which the verdict was rendered. 


As to the 2d ground: 
Ist. The fi. fa. was read in evidence, to establish waste against Bryant, 


as guardian. How can execution against Bryant, in his individual 
capacity, and a return of nulla bona upon it, establish waste? It might 
be evidence that he had wasted his own property, or, at least, that he had 
no individual property. But can such an execution, with a return of nulla 
bona, be any evidence that the guardian had wasted the property of 
his ward? Bryant, as guardian, might have had in hand the entire prop- 
erty of his ward, and the return of nulla bona on this fi. fa. been 
correctly made. 
2d. The plaintiffs below allege in their declaration, that Bryant, as 
guardian, wasted his ward’s property, and not his individual property. 
The sheriff could seek after, and levy upon no other property, but the 
individual property of Bryant. This fi. fa. with the return upon it, 
was no evidence that the sheriff had sought after the ward’s property 
in the hands of the guardian, and could find none, and therefore it was 
wasted by the guardian.— See Srown vs. Hillegas and wife, 2 Hills S. 
C. Rep. 449. There is a distinction between property held in one’s 
own right, and property held in auter droit.— Toller’s Exors. 133. 
To have afforded evidence of waste by the guardian, the execution 
should have followed the decree, and issued against Bryant as guardian. 
As to the 3d ground of error: 
1st. The rule of the Superior Court only authorizes the establishment 
of such papers instanter as are, in contemplation of law, office papers. 
The bond in question was required by law to have been filed in the 
clerk’s office of the Court of Ordinary of Putnam county. A certified 
woPy thereof might have been read in evidence.—Act of 1823, Prin. 
tg. 217. 
3d. The fact that the bond had once been in the clerk’s office of the 
Superior Court of Merriwether county, does not alter the question. 
When it could not be found, the presumption of law was, that it had 
been returned to the proper office in Putnam county, where it belonged. 
At any rate, search should have been made there for it, before secondary 
evidence was admitted.—1 Greenleaf’s Ev. 623, 624. 
3d. The original bond was the best evidence. There was, in fact, no 
proof of its destruction: because it had once been in the clerk’s office 
of Merriwether, and could not be found there, was no evidence of its 
loss. The bond was not in that office by legal authority, and the 
depositing it there, was only a voluntary act of the person placing it there, 
and he could take it away whenever he might think proper to do so. 
As to the 4th ground of error : 
1st. From an inspection of the record, it will be seen that Pye, the 
security, was no party to the suit in which the decree was obtained, and 
had no notice. On the 3d of June, 1833, Pye was discharged from his 
securityship : on the 13th of July, 1836, three years after his discharge, 
the bill was filed, calling upon Bryant, the guardian, to account: in 
March, 1838, nearly five years after the discharge of Pye, the decree 
was had, which was held, by the court below, conclusive upon the security. 
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The suit on the guardian’s bond was instituted on the 28th of Janu- 
ary, 1839. The defendant, Pye, relied for defence on his discharge by 
the Court of Ordinary of Putnam county. The act of 1805 was a 
remedial statute, and should be construed liberally.—Bl. Com. 87. 

2d. The Court of Ordinary had jurisdiction to discharge Pye.—Prin. 
Dig. 237. The judgment of the Court of Ordinary of Putnam county, 
discharging Pye, was conclusive upon that point, in any other court, unless 
impeachable for fraud and collusion.—1 Stark. Ev. 227, 241. 

3d. The decree upon its face does not purport to charge the guard- 
ian with failing to account for money or effects of the ward, received 
by him prior to the discharge of the security. 

4th. The legal effect of the charge to the jury, by the court below, 
is, to make the security liable to the amount of the decree against the 
guardian, made several years after his discharge, to which he was no 
party, had no notice, and which does not purport to charge the guardian 
with any maladministration of his ward’s effects, during the period Pye 
was security. Why should the decree be conclusive against Pye, more 
than against any other person? He was no security when the bill was 
filed or decree made. So far as the record shows, the guardian was 
never called on to account, until after the discharge of the security. 
But the decree was not conclusive upon the security —See Aip vs. 
Brigham, 6 Johns. Rep. 158; Carmack et. al. vs. The Commonwealth, 
5 Binn. R. 184; 15 Mass. Rep. 6; 2 Hill’s S. C. Rep. 313. 

The 5th, 6th, 7th, and 9th grounds of error are considered together. 

Ist. The reception of the effects of the ward by the guardian was 
no waste. It wasthe duty of the guardian, under the law, to have taken 
possession of them, and it was his duty to keep possession, until his 
ward arrived at age, married, or until they were demanded bysome per- 
son authorized by law to receive the property from him. 

So far from the reception of the effects of the ward by the guardian 
being evidence of waste, it would have been a breach of his duty, and 
a violation of his obligation as guardian, to have refused to take charge 
of them. 

2d. It is the demand, and a failure to account on demand, when made by 
a person authorized by law to make it, which constitutes the liability of 
the guardian. There is no breach of duty until this is done, and no 
default on his part until such demand is made.—See Vaughan vs. 
Evans, 1 Hill’s Ch. Rep. 414; Townsend and Gordon vs. Everett, 6 Ala. 
Rep. N. S. 607; the Governor vs. Robbins, Ala. Rep. N. S. 793 the 
Executors of Moore vs. the Treasurer, 1 Nott and McCord, 214; Wright 
vs. Hamilton, 2 Bailey, 5}. 

3d. The doctrine is, that the security is bound for the effects of the 
ward which are wasted by the guardian, while he is security, and the 
security is only liable for such acts of maladministration, by the guardian, 
which take place while he remains security. 

4th. The court below, before whom the cause was tried, says, in its 
charge to the jury, that no other evidence of waste by the guardian was 
necessary on the part of the plaintiff, to charge the security, other than 
the reception of the effects of the ward by the guardian before the dis- 


charge of the security, provided he had failed to pay over and account 
for the same. 
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The proper interpretation of this part of the charge, and the con- 
struction which the jury undoubtedly placed upon it, was, that if the 
guardian, while Pye was his security, received the effects of the ward, 
and at any future time, and even though that time may have been after 
the discharge of Pye, the guardian had failed to account for these 
effects, this failure to account, at this future time, was such waste on the 
part of the guardian as to make the security liable. Our position is, 
that it is not sufficient to show the reception of the effects of the ward 
by the guardian before the discharge of the security, and his failure to 
account for these effects, at some subsequent time ; but that the plaintiffs 
below must go farther, and show that the guardian failed to account for 
these effects, to a person legally authorized to call upon him to account, 
while Pye was his security and before his discharge. 

The court below committed error in law, when it charged the 
jury, ‘‘ that a failure to account, at any subsequent time, was waste on 
the part of the guardian, and related back to the time when he received 
the property of his ward.” 

The doctrine of relation is a legal fiction ; that is, ‘‘ where one thing is 
done to day, is considered as done on a preceding day.” —1 Bouvier’s Law 
Dic. 564. It is only resorted to in cases of necessity for purposes of 
justice.—1 John. Ch. Rep. 297. Chancellor Kent says: “ that it is a 
general principle of law, that in all cases, where it becomes necessary, 








tor the purposes of justice, that the true time when any legal proceed- | 


ing took place should be ascertained, the fiction is not to prevail against 
the fact.”,—4 Kent’s Com. 454. The doctrine laid down by the court 
below is, that the guardian in July, 1836, the time when the bill was 
filed against him to account, (there being no evidence that he was ever 
called on to account before that time,) by failing to account for his 
ward’s effects then, by a legal fiction, committed waste of these 
effects more than three years before that time, and while Pye was 
security. . 

The testimony, the fact, makes the waste to take place long after 
Pye’s discharge ; but fiction, more potent than truth, makes.it occur be- 
fore his discharge. The application of this fiction was indeed netes- 
sary in this particular case, not for the purpose of justice, but to reach 
Pye, the security. ; 

5th. It wasincumbent on the plaintiffs below to prove a breach of the 
bond by the guardian, and, in order to bind Pye, that this breach 
occurred while he was security. 

The counsel for the plaintiffs below seem to have thought it necessary, 
in their declaration, to allege a breach of the bond while Pye was secu- 
rity ; and if necessary to make the allegation, it was necessary to prove 
it.—1 Greenleaf’s Ev. 89. 

6th. By the common law practice of pleading, when the defendant 
pleads a special plea in bar (as in this case) to the plaintiff’s action, 
the plaintiff replies: in the present case, under the common law rule 
of pleading, the plaintiffs below would have been compelled to have 
filed their replication, alleging the waste by the guardian to have been 
committed before the 3d June, 1833, the date of Pye’s discharge ; 
and on the trial would have been held to the proof of it.—1 Chitt. Pl. 
599; Tidd’s Prac. 636,637; Trimmier vs. Trail, 2 Bailey, 484. In this 
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last case it was held, “‘ that the replication must show a liability existing 
before the discharge of the security.”—See also Gould’s Plead. 92, sec. 
70, 71, 72. 

By our statutes of 1799 and 1818, the case goes to the jury on the 
petition and process of plaintiff, and the answer of defendant alone.— 
Prin. Dig. 421, 442. But the common law is not altered, as to the 
proof required on the part of the plaintiff at the trial. 

7th. The evidence introduced on the part of the plaintiffs below, on 
the trial, shows no waste of the effects of the ward by the guardian, 
prior to 3d June, 1833, the date of the discharge of the security. That 
evidence consisted of the guardian’s bond, the bill in equity against 
Bryant, filed by the plaintiffs below, in July, 1836, a decree thereon in 
favor of the plaintiffs against Bryant, for $1643 36 and a fi. fa. with a 
return nulla bona upon it by the sheriff, dated 19th Jan. 1839. _ 

This record, introduced in evidence on the part of the plaintiffs be- 
low, furnishes no proof of waste by the guardian, before the 3d of June, 
1833. It affords no evidence that a demand was made by any person on 
the guardian, prior to that time, for his ward’s property ; no evidence 
that the guardian before that date had converted a single dollar of his 
ward’s effects to his own use, or that he had in any way mismanaged 
her property ; no evidence that the ward had arrived at age, or that 
there was any person in existence before the date of the discharge of the 
security, who was authorized by law to make a demand upon the guard- 
ian, or to receive the property of the ward. On the contrary, the evi- 
dence shows that the marriage of the ward did not take place until some 
eighteen months after Pye’s discharge, and that there was no demand 
made upon the guardian until after the marriage. 

From aught that appears from the plaintiff's testimony, the property 
of the ward was all in the hands of the guardian, without injury or dimi- 
nution, on the 3d June, 1833. 

The decree itself is no evidence as to the time of the waste. It is 
only evidence that at the date of the decree, the guardian was indebted 
to the ward in the sum of $1643 36, and unaccounted for at that time. 
The return of nulla bona upon a fi. fa., said to have been issued upon 
the deeree made on the 19th of Jan. 1839, only goes to show that the 
guardian was indebted to his ward the amount of the decree, at the time 


it was made, and his failure to pay that decree, and establishes waste at 
that time, but at no other time. 


As to the eighth ground of error : 

The testimony of Vardeman was offered to prove that Bryant was 
solvent, subsequent to the discharge of the security. The testimony 
was competent to rebut the evidence of the plaintiff below of insol- 
vency. Ifthe absence of property on the 19th of Jan. 1839, the date 
of the return of nulla bona, was to be received as evidence of waste be- 
fore the security was discharged, certainly the possession of property 
by Bryant, subsequent to the date of the discharge, and before the re- 
turn of nulla bona, would be just as good evidence, to show he had not 
wasted his ward’s effects before the discharge. 

It was certainly good to rebut a fiction. 

W. D. Avexanper, for the defendant in error, contended, in reply 
to the first ground taken in the assignment of error, that an order, making 
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the legal representative a party, was not necessary at common law, nor 
by the English statutes, nor by the statutes of Georgia, nor by any pub- 
lished rule of practice. At common law, a suit abated when the death 
of a party was suggested. ~ 

A scire facias is the creature of an English statute, which provides 
that parties shall be made by scire facias, and not by an order. The 
statute of Georgia provides that parties shall be made by scire facias.— 
2 Tidd’s Prac. 1114, 1117; 1 Ld. Ray. 245; Prin. Dig. 422. An 
order is the will of the court, judicially expressed, and an entry on the 
bench docket constitutes such an order. The minutes of the court are 
not the acts of the court, but a mere memorandum, memorial, or record 
of those acts, and an entry on the docket, made by the court, is in point 
of grade testimony of equal dignity. There is no practical purpose for 
which such an order is required. It cannot be to complete the record, 
because the scire facias becomes a paper of record, and shows the 
change of parties, and makes the record as complete as in the case of 
original process, where the defendant is brought into court, and made a 
party without an order. It is a well-settled principle that a party can- 
not submit his rights to adjudication, and then, when the court has de- 
termined against him, except to the process, or take advantage of the 
absence of process. The legal representative appeared in court, and 
resisted the motion for a new trial, without making the exceptions. 

To the second ground, Mr. A. replied, that the decree could only 
have been rendered against the defendant, de bonis propriis. It could 
operate against him in his individual, and not in his fiduciary, character. 
—2 H. and M. 26 ; 2 Munf. 325 ; 2 Munf. 421 ; 2 Robinson’s Prac. 393. 

To the third ground, he replicd, that the provisions of the statute of 
Georgia, in relation to the admissibility of copy, bonds, was cumulative. 
If the original could be obtained, it was certainly competent to found 
the action on it ; and as the foundation of the action, it became an office 
paper in the court where the action was pending. The loss of it being 
accounted for, a copy, established under our rules of practice, was com- 
petent testimony, and higher testimony than a certified copy ; because 
the latter would have been a copy of a copy. 

To the fourth ground he replied, that the decree was prima facie evi- 
dence of a devastavit, and conclusive against the guardian as to the 
amount; but did not preclude the security from looking into the decree, to 
see whether he was properly chargeable with the amount decreed.—1 
McC. R. 379; 3 McC. 225. 

To the fifth and sixth grounds, which involve the legal effect of the 
discharge, he replied, that the act of the Legislature was inferential in 
its terms, and in express language meant, “that upon failure to show 
cause, the court shall have power to discharge the security from his 
securityship, and compel the guardian to give new security, or his guard- 
ianship shall be revoked.”? Two acts are implied on the part of the 
guardian, before the security can be discharged : one, an act of omission, 
the other, an act of performance. He must fail to show cause, and must 
likewise give new security. 

If he fails to give new security, then the court is thrown upon the al- 
ternative provided by the statute, that is, a revocation of the letters of 
guardianship, which leaves the liability of the security where the order 
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of revocation found it. Conceding the discharge to be regular, Mr. A. 
laid down the proposition, that it only released the security from future, 
and not from past, liabilities. He insisted that, in legal parlance, the 
word liable meant to be bound, to be answerable, and that, in this sense, 
the liability of the security commenced at the time of the execution of 
the bond; and that the proper and safe measure of liability was the 
amount received by the guardian before the order of discharge. So soon 
as the guardian received any part of the guardianship fund, to that ex- 
tent the liability of the security immediately attacked. In other words, 
the security was bound, or liable, until the guardian discharged his lia- 
bility, by accounting for, and paying over, the amount which had come 
into his hands. The liability of the security did not necessarily imply 
a breach of the contract, or that a right of action had accrued before the 
discharge. His liability commenced with the execution of the bond, and 
its extent was ascertained by the amount received by the guardian before 
the order of discharge. In the case before the court, every dollar charged 
against the security, was received by the guardian before the order of dis- 
charge was made. The liability of the security attached and continued, 
unless the guardian has shown that he has discharged the same, 
by accounting, ot by making a legal and proper application of 
the amount received. He has failed to do this. A liability was, 
therefore, incurred by the security before the discharge, and could 
not be affected by it without impairing the obligation of the contract. 

The decree and fi. fa., with the return of nulla bona, established the 
devastavit on the part of the guardian, and the amount of that derastavit. 
The security may look into the decree, to ascertain whether any of the 
items going to make up the amount of the decree were received by the 
guardian after the order of discharge was made. It was immaterial 
whether the breach of the contract occurred, or a right of action ac- 
crued, before or after the discharge. If it appears that the amount was 
received by the guardian before the discharge, and a devastavit has been 
established by a decree, and a default, by return of nulla bona, it is suf- 
ficient to charge the security. ; 

Mr. A. contended, that he had seen no reported case in which the 
plaintiff was required to prove actual waste by'the guardian, or to prove 
affirmatively any act of malfeasance or nonfeasance on the part of the 
guardian, before the order of discharge, other than the reception of the 
fund by the guardian, and his subsequent failure to account. In support 
and in illustration of these views, Mr. A. relied on the cases of Shelton 
vs. Cureton, ordinary, 3 McC. Rep. 413; James Commissioner vs. Malone 
et al., 1 Bailey’s Rep. 334; Trimmier Ordinary vs. Trail, 2 Bailey’s Rep. 
481; Ordinary vs. Bigham and Hudson, 2 Hills Rep. 512; Alexander 
vs. Bullard and Doby, Rice Eq. Rep. 23; Field vs. Pelot, 1 McMullan’s 
Eq. Rep. 370. 

To the 7th ground he replied, that time in this case was not a mate- 
rial allegation in the declaration, (1 Chitty’s Plead. 3 J. R. 43,) and that 

the declaration contained, without relation to that allegation, a sufficient 
’ eause of action. The declaration was framed with reference to the doc- 
trine of relation, which is a legal fiction, resorted to for the purpose of 
accomplishing the ends of justice. 
To the Sth ground he replied, that the evidence was inadmissible, be- 
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cause it proved nothing ; and that the return of nulla bona was higher tes- 
timony, and conclusive of the insolvency of the guardian. He contended, 
that substantial justice had been done between the parties by the verdict ; 
and that when it appeared that substantial justice had been done, anew 
trial should not be granted; and that this was a sound, safe, and sensi- 
ble rule. 


O. Warner, in reply, concluded, in behalf of the plaintiffs in er- 
ror. 


His Honor Hiram Warner, one of the judges of the Supreme Court, 
having been of counsel in the court below in this cause, gave no 
opinion. 


By the Cowrt—Nisset, Judge. 


The bill of exceptions in this case recites, that Wiley Bryant was, on 
the 9th day of January, 1826, by the Court of Ordinary of Putnam 
county, appointed guardian of Orra Ann Weathers, a minor; Jesse Pye 
and Littleberry Perdew were the securities on his bond. Perdew died 
before any of the proceedings on this record were instituted. On the 
3d day of June, 1833, Jesse Pye, upon his application, under the act of 
the Legislature of Georgia, was discharged by the Court of Ordinary of 
Putnam county from his suretyship aforesaid. About eighteen months 
after Pye’s discharge, the minor, Orra Ann Weathers, intermarried with 
Littleberry Owens. On the 13th July, 1836, Littleberry Owens and his 
wife filed a bill against Wiley Bryant, calling upon him to account as 
guardian; and, afterwards, to wit, in the year 1838, a decree was had 
in their favor against him, before the Superior Cours of Merriwether 
county, for the sum of $1,643 36, and cost of suit; upon which decree 
execution issued against Wiley Bryant, personally, and was returned, with 
the entry of nulla bona. In January, 1839, the present suit was brought 
upon the guardian’s bond, to recover of Pye, the surety, the amount of 
said decree. In addition to the general breach assigned, the plaintiffs 
also set forth, as special breaches, the insolvency of the guardian, and 
the proceedings on the bill in equity, viz., the decree, and the return of 
nulla bona on the fi. fa. The defendant, Pye, plead his discharge by the 
Court of Ordinary of Putnam county, anterior to the decree rendered 
against his principal. 

Upon the first trial of the cause, judgment was confessed for the 
plaintiffs, and an appeal entered by the defendants; and on the appeal 
trial, a verdict was had in favor of the defendants. A new trial was 
then moved by the plaintiffs. Pending the rule nisi, for a new trial, 
Pye died, and scire facias was sued out to make his representative a 
party. The sci. fa. was served on Allen Beall, executor of Jesse Pye, 
deceased, and returned. Upon the return of the sci. fa. a verbal mo- 
tion was made, to make Beal, executor, a party to the cause, and he 
was accordingly made a party, and the only evidence of the judgment 
of the court making him a party, which the record affords, is an en- 
try on the bench docket in these words, to wit: “‘ parties made.” After- 
wards counsel for the executor of Pye appeared, and resisted the grant- 
ing a new trial. A new trial was, however, granted, and when the cause 
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was thereafter called for trial, Beall, executor of Pye, objected, that he 
had not been made a party to the suit regularly ; because the judgment 
of the court upon the return of the sci. fu. was not entered upon the 
minutes; or, in other words, it did not judicially appear that he had 
been made a party at all. This objection was overruled, and the trial 
proceeded. Upon the trial, it appeared, from the statements of the 
clerk of the court, and of counsel for the plaintiffs, that the bond sued 
on had been filed in the office of that court, and was lost. Whereup- 
on the plaintiffs were permitted to establish, under the rule of court, a 
copy of said bond instanter. This copy bond being then tendered in 
evidence, was objected to by the defendant, and admitted by the court. 
The record of the proceedings in equity against Wiley Bryant, including 
the decree, was then read to the jury by counsel for the plaintiffs. The 
execution issued against Wiley Bryant individually, being tendered, was 
demurred to by the defendant, and admitted by the court. 

The defendant’s counsel, the plaintiffs having closed, read in evi- 
dence the judgment of the Court of Ordinary, of Putnam county, dis- 
charging Pye from his suretyship, and offered a witness to prove that 
Bryant had in possession considerable property, and was in fact solvent, 
after the discharge of his surety ; which testimony being objected to by 
the plaintiffs, was excluded by the court. 

The court then charged the jury, and verdict was rendered for the 
plaintiffs for the full amount of the decree. Whereupon the defendant 
moved a new trial, upon nine several grounds, all of which were over- 
ruled by the court, and a new trial refused. The error assigned is, the 
refusal of the court to grant the new trial upon each and all the points 
made in the rule. We make this statement of the facts, in consecutive 
order ; because necessary, as we believe, to an easy comprehension of 
the opinions in this important cause we now pronounce. 

The first ground taken in the rule for anew trial is, “‘ there was no or- 
der of the court, making the legal representative of Jesse Pye, deceased, 
a party to the suit on the guardian’s bond, except an entry on the mo- 
tion docket of ‘ parties made.’?”? The statute of 1799 authorizes, in 
case of the death of a party defendant, his representative to be made a 
party by scire facias. : 

In the case of Alfred P. Reed, plaintiff in error, vs. James Sullivan, 
tried at Americus in July last, this court determined that a scire facias 
is a judicial writ, but because it may be plead to, it is in the nature of 
an action.— Tidd’s Prac. 1090; Coke Lit. 290, b. ; 2 Wils. 251. 

In England, at common law, the death of a sole plaintiff or defend- 
ant, at any time before final judgment, would have abated the suit.— 
Tidd’s Prac. 1116. These parties are made by statutes.—17 Chas. 
2,and 8 and 9 William 3. 

These statutes are not repugnant to our act of 99 upon the same 
subject, so far at least as relates to the right of the representative to 
appear and show cause against the writ, when in default, so far as re- 
lates to the power of the court to proceed against him, they are not in 
conflict with our act of 1799. By the statute, 8 and 9 William 3, the 

wight of answering the sci. fa. is given to the representative of a de+ 
ceased defendant ; and if, being warned, he fail to show cause, a writ of 
inquiry of damages is awarded against him.— 7idd’s Prac. 1117. So, 
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here, under our own statute, and also so far as it does not repeal them, 
under the English statutes, the representative may show cause against 
being made a party (for example, he may show that twelve months 
have not expired); and if he fails to appear, or, appearing, fails to 
show cause—being in default—the court will order the cause to proceed 
against him. Now, the right to plead to the scire facias, of necessity 
implies the power of the court to pronounce judgment upon the issue 
made, and if the party being entitled to plead makes default, the pow- 
er—nay, the duty of the court, to give judgment, as in other cases of 
default—is conclusively demonstrated. We are, therefore, of the opin- 
ion that, upon the return of the scire facias, a judgment of the court 
must be pronounced. ‘The next inquiry is, what is the evidence of the 
judgment of the court? We think the record is the only evidence of 
what the judgment of the court is; the record is tried by inspection, 
and, if the judgment does not there appear, the conclusion of law is, 
that none has been rendered. The record in this case does not show 
that the representative of Jesse Pye, deceased, was made a party, by 
judgment of the court upon the return of the scire facias. Judicially, 
therefore, we infer that he has not been made a party; unless the en- 
try of “parties made” is part of the record. We think the motion 
docket is no book of minutes. The entry of ‘ parties made” is not a 
judgment, and if it was, it ought to appear on the minutes. The motion 
docket is but a memorandum book, and its entries only memoranda, 
kept for the convenience of the judge, in conducting the business of 
the court. By the 34th sec. of the act of 1799, (Prin. 428,) it is 
made the duty of the clerks to keep regular and fair minutes of all the 
proceedings in their courts. The record of this cause does not show 
that the clerk has kept regular and fair minutes of all the proceedings 
of the court below ; but, on the contrary, a very material item in the 
proceedings of the court, upon the supposition that this judgment was 
rendered, has been omitted. The same section of the act of ’99'makes 
it the duty of the presiding judge to sign the minutes daily. This ob- 
ligation to sign, if it means anything, means that he shall examine the 
minutes, and see to it that they contain, and correctly report, all the 
proceedings of the court, in every case. And his signature is his offi- 
cial attestation that the minutes are both correct and complete. Can we 
therefore—could any court—admit anything to be a part of the pro- 
ceedings in this cause, not thus certified by the presiding judge? The 
judge does not sign his motion docket, but his minutes. In England it 
is necessary that the record should be drawn up in form, before a copy 
of itcan be given in evidence. A judyment paper, signed by the officer, 
is nol evidence of a judgment.— Tidd’s Prac. 943 ; Buller N. P., 228. 

It concerns judicial responsibility, the rights of property, of life, 
liberty, and character, that the records of judicial action should be com- 
plete, correct and permanent ; and further, that they be attested to be 
records, in authoritative form. We have no hesitation in saying, that 
the court erred in refusing the rule on the first ground. 

The second ground for the new trial is, that the court erred in per- 
mitting the execution against Wiley Bryant, in his individual capacity, to 
be read in evidence, as proof of waste on his part as guardian. As yet, 
we express no opinion as to how far this execution, with a return of 
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nulla bona, will go, under the circumstances of this case, to establish 
waste ; we shall reserve that subject for other heads of error taken in 
this cause. We do not perceive that the fact of its being against Bryant, 
the guardian, in his individual character, is a well-founded objection to 
its admissibility. 

The bill in equity was brought against Bryant as guardian, charging 
a devastavit, and seeking to make him liable in his individual, and not 
in his representative, character; the decree was properly rendered 
against him personally, and the ‘execution very properly followed the 
decree. We therefore think the presiding judge did not err in refusing 
the rule on this ground. 

The third ground for a new trial is, that the court erred in permitting 
a copy of the guardian’s bond, taken by the Court of Ordinary, of 
Putnam county, to be established instanter as an office paper, and to be 
read in evidence on the trial of the cause. 

The 49th rule of court ( Hotchkiss, 949) provides that upon the loss of 
any original declaration, plea, indictment, or other office papers, a copy 
of the same shall be established instanter. It was under this rule, that 
the court below allowed the copy of the bond to be established. "Does 
the rule contemplate a guardian’s bond ? Is a guardian’s bond an office 
paper? We do not think that it is an office paper. 

This rule was no doubt originally designed to embrace the pleadings 
in the case, and such other papers as belong to the office of the clerk 
of the superior and inferior courts, as papers of file. We are aware 
that it has been extended to notes and other papers, the foundation of 
pending actions, before final judgment thereon. The private papers of 
a party are not office papers; they are not deposited in office by the 
law. If filed in office voluntarily, that fact does not make them office 
papers. They are still the property of the depositor, and may be with- 
drawn by him. After final judgment on a note, bond, or bill, it may be 
conceded that they become office papers, and cannot be withdrawn but 
by an order of the court. A guardian’s or administrator’s bond, how- 
ever, occupies very different ground from these. They are not the prop- 
erty of the parties ; they belong to the Ordinary; they are the office 
papers of the Ordinary, placed of file there by the law.—Prin. 244, 245. 
There they are to remain.’ How the plaintiffs in this cause became 
possessed of the original, does not appear. They are not entitled to that 
possession, and the possession does not make the bond the property of 
the plaintiffs ; if it did, it is still not an office paper of the Superior Court. 
The testimony shows that it had been in the office of the Superior Court, 
and was lost’; its having been in that office does not make it an office paper. 

The testimony does not show that application to the Court of Ordi- 
nary of Putnam county was made for a certified copy, before the copy 
was established instanter. That is the legal depository of this bond. 
From aught that appears, it was there. But, if lost, the mode to estab- 
lish a copy, was by rule and notice, &c. This is an official bond, and 
is on that account an office paper of the court which takes it, and to 
which it is made payable. Guardian’s and administrator’s bonds, in 
many instances, are intended to protect the rights, not alone of one, 
but of many ; as in case of several wards of the same guardian, oral! 
the distributees of the same estate. It cannot, therefore, be rightfully 
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controlled by any one ; very properly, therefore, the Court of Ordinary 
is made the custodier. The act of December, 1823, in view of these 
things, makes a certified copy of these bonds evidence ; notwithstanding 
this act, the original, if presented, is the best evidence ; but it does not 
follow, ‘that because the original is evidence, the act of 1823 being 
cumulative, therefore a copy established instanter, is the next best 
evidence. A certified copy, we think, was, in this case, the next best 
evidence to the original ; and if that (the original) was lost, a copy 
could not be established instanter ; and for these reasons we think the 
court erred in refusing the rule on the third ground. 

I shall consider the - 4th, 5th, and 6th grounds for a new trial, speci- 
fied in the rule, together, as they present only different heeds of a 
general subject. In these specifications are involved the inquiries, 
whether the decree, against the guardian generally, is conclusive against 
his surety ? W hether the facts of effects belonging to the ward, having 
come into the possession of the guardian before the discharge of the 
-— is of itself such evidence of waste as will charge the surety ? 
How far the discharge of a surety, by the Court of Ordinary, upon his 
own application, under our statute, releases him from liability on his 
bond? And whether a decree against the principal, rendered long after 
his discharge, is evidence of waste against his surety? This, I believe, 
is a correct summary of the questions raised in the 4th, 5th, and 6th 
specifications inthe rule. The specifications themselves need not be here 
repeated. The most of these questions have been decided by this court 
—see the case of Woods vs. Vason, decided at Milledgeville, in May 
last, ante, p. 84. They were reviewed i in that case, by the court, after 
very extended and profound argument. The ease now under review has 
been also ably argued, and after this second hearing, of substantially 
the same points, we find no cause to change the judgment pronounced 
in Woods vs. Vason. The first query, to wit, whether the decree against 
the guardian is conclusive against his surety, in an action on the bond, 
we shall consider, for the present, wholly irrespective of the discharge. 
Is the surety estopped by it,-or may he look into it? Is it conclusive, 
or only prima facie evidence of waste ? In the judgment of this court, 
it is only prima facie evidence of a devastavit. The surety, to use again 
the language of some of the courts, may look into it. 1t becomes im- 
portant to determine what is meant by this phraseology. 

In Joyner vs. Cooper, 2 Bailey, 199, the court says, that the surety 
may look into the decree, “ in order to see that he is charged only for 
the accounts or duties, the faithful discharge or performance of which 
he has undertaken to guaranty.” We are ‘unwilling to limit the rights 
of the surety to a looking into the decree, as in that case defined. We 
believe that the decree is evidence against the surety, until he shall re- 
but it by counter-testimony ; and that he is permitted to inquire, ab 
origine, into the justice of the decree. He is not restricted to the in- 
quiry, whether the decree charges him only for such accounts or duties, 
the faithful discharge or performance of which he has guarantied. But 
he may make inquisition into the correctness of those accounts, or into 
the faithful performance of those duties ; or he may set up any defence 
which the principal could set up against ‘the rendition of the deeree ; ; or 
which he could have set up, had he himself been a party to the proceed- 
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ing. We are satisfied that the rule thus laid down is sustained by the 
authorities, and it is clearly founded in equity. Is it not enough that a 
decree ‘‘ inter alias”’ is prima facie evidence against a party having no 
notice ? In Carmack vs. Commonwealth, for the use, &c., 5 Binney, 184, 
after judgment in trover against a sheriff, who had levied an execution 
against A upon the property of B, in an action against the sheriff and 
his sureties, the court determined that the sureties were not liable 
for the amount of the judgment in trover, in consequence of their bond. 
The suit in this case was scire facias, to which the sheriff, as well as the 
sureties, was a party. 

Tilghman, C. J., in delivering the opinion of the court, holds this 
strong language: ‘‘ It is contended, however, that inasmuch as the 
sheriff was the defendant in the action of trover, he certainly is bound 
by the judgment in it, and, therefore, the other defendants, in this joint 
action, must be bound also. This is a very subtle attempt to cut off 
the sureties from all possibility of being heard ; but it is too unreasonable 
to be sanctioned by law.” This reasoning applies to the case at this 
bar, with all its force. A decree is first had against Bryant, the guard- 
ian, and afterwards a joint action is brought against him and his sure- 
ties on their bond; and counsel for the plaintiff in error comtends, that, 
inasmuch as the decree is binding upon the guardian, it is also binding 
upon the other defendant. We reply, as the court in Pennsylvania did, 
this is a very subtle attempt to cut off the sureties from all possibility 
of being heard, and is too unreasonable to be sanctioned by law. In 
Dawes et al vs. Shea et al, 15 Mass. Rep. 7, it was determined that 
where judgment had passed against an administrator, in an action barred 
by the statute of limitations, in an action against the sureties on his 
bond, they were not bound by the judgment, but might plead the stat- 
ute of limitations. So also in the Ordinary vs. Condy, reported in 2 
Hill, 313, it was decided: that a judgment or decree against an ad- 
ministrator, is prima facie evidence against his surety, but not conclu- 
sive ; and inanaction against the surety on the administration bond, he 
may give in evidence to show that a prior decree against the adminis- 
trator was, in fact, for his personal debts. In this case, the authorities, 
English and American, (in an exceedingly able opinion,) came under the 
review of Chancellor Harper. The result of that review was as above 
stated. 

The surety now before this court was not'a party to this suit in 
equity ; he had no notice, so far as the record discloses, of its pendency ; 
of course he was not heard in his own defence in that suit. It is con- 
trary to natural justice, and also to all the analogies of the law, that one 
should be estopped by a decree to which he was not a party, and of 
which he had no notice. Such a rule would most effectually oust the 
security of his day in court. His rights would, by such a rule, depend 
upon the diligence or the fidelity of others. The principal might col- 
lude with the complainant, and permit an iniquitous deeree to be ren- 
dered against himself, in order to charge his surety. Human nature is, 
unfortunately, not too good for that; or his carelessness or neglect might 
work irreparable injury to the surety. The reason for our opinion is 
as strong as the authority is conclusive. 

The general rule is, that no one is bound by a judgment or decree, 
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but parties and privies.— Duchess of Kingston’s case, 20 State trials, 538. 
The general meaning of privies includes those who claim under, or in the 
right of parties. There is no such privity between a surety and his 
principal, as will take him out of the general rule. The authorities re- 
lied upon on this point, by counsel for defendant in error, are 1 McCord 
R. 379, and 3 McCord #. 225. Upon an examination, I find that the 
first of these cases only establishes the position, that a judgment 
against an administrator is conclusive against him, in an action founded 
on that judgment, suggesting a devastavit. The rights of sureties were 
in no way involved in that case. The other case, in 3 McCord, I state, 
on the authority of Chancellor Harper, only decided, that, although the 
surety had not been summoned before the Ordinary, the decree against 
the principal was prima facie evidence against-him. The case of Cure- 
ton vs. Shelton, (3 McCord R. 412,) has been more generally relied upon, 
in South Carolina, than any other, to sustain the position that the decree 
is conclusive. But see the view taken of this case by Chancellor Har- 
per, in the Ordinary vs. Condy. 

By the act of the Legislature, passed in 1805, (Prin. Dig. 237,) 
whenever securities to executors, administrators, or guardians, conceive 
themselves to be in danger of suffering thereby, and petition the Court 
of Ordinary for relief, the said court shall cause the execytor, adminis- 
trator, or guardian, to be summoned to appear before them, at the next 
sitting thereof; and shall make such order, and give such relief in the 
ease, by counter-security, or otherwise, as to said court shall seem just 
and equitable. Under this act, Jesse Pye, the surety of Bryant, ap- 
plied to, and was discharged by the Court of Ordinary of Putnam 
county. That court passed, at the same time, an order revoking the 
letters of Bryant, the guardian, unless, on or before the next term of said 
court, he shall give new bond and security. Whether the new bond 
was given or not, the record does not inform us. 

It is not questioned, that, in this act, the ‘Legislature clothed the Court 
of Ordinary with power to discharge the surety to a guardian’s bond ; 
they are authorized by the act to give relief to the surety, by counter- 
security, or otherwise, as to them shall seem just and equitable. 

The l!aw presumes that they will give relief in such way as will not 
injure the ward ; it is their duty to protect the rights of the ward. This 
they can do in several ways ; they can discharge the surety, taking new 
security for the further execution of the trust; or they can require the 
guardian to settle with a new guardian, before granting a discharge. In 
case they do, however, as they did in this case, discharge the security, 
by their judgment, from what is he released? We think, only from fu- 
ture liability. So far as he is fixed with liability, at the time of the dis- 
charge, that continues. No power on earth can release him from exist- 
ing liability. If new security is given, the new surety is bound for the 
future management of the trust, and also bound equally with the old sure- 
ties, for past management of the trust. In South Carolina, where there 
is a statute almost identical with our act of 1805, there may be found 
dicta, denying the power of the Court of Ordinary, or of Chancery, to dissolve 
the contract of suretyship, as to future liability. The decisions of the courts 
have, however, recognized the power; and determined the effect of a 
discharge to be as we have just stated it.—2 Bailey’s R. 480 ; 2 McCord’s 











372 SUPREME COURT OF GEORGIA, 


Bryant, Guardian &c. and Beall, Ex’r. of Pye, vs. Owen and Wife. 











C. R. 55; 1 Hill’s Ch. R. 414. See Woods vs. Vason, determined by 
this court, anle, p. 84. 

As the record of the Ordinary in this case, does not show that new 
bond and security was given, in pursuance of the order nisi, we infer that 
none was given, and that the guardianship was reyoked. We have seen that, 
generally, in cases where there is no discharge of the sureties, a judgment or 
decree against the guardian, is prima facie evidence of a devastavit in an ac- 
tion against them on their bond. Inthis case, the surety was discharged in 
June, 1833, and the decree against the guardian was rendered in 1838, about 
five years thereafter. We are now to inquire, what evidence does this decree, 
and the execution issued upon it, with a return of nulla bona, furnish of a de- 
vastavit, so astocharge the sureties? The decree is evidence of waste by the 
guardian, and the return of nulla bona, on the fi. fa.,is evidence of insolvency. 
But at what time do the decree and the fi. fa. establish the devastavit ¢ 
At the date of the decree, five years after the surety was discharged. 
Does the decree, then, prove anything against the surety? By itself, we 
answer, nothing; because he is liable only for the waste committed before 
his discharge. We are not prepared to say, that a state of facts might 
not exist, which would make this decree evidence of waste, committed 
anterior to the discharge. If there are also, in evidence, facts or circum- 
stances which directly, or inferentially, connect the waste established by 
the decree, with any maladministration, before the discharge of the sure- 
ty, it ought to be sent to the jury, and the amount of its evidence weighed 
by them. For example, we are not prepared to say, that the marriage 
or maturity of the ward, before the discharge, (being, in that case, a per- 
son capable of settling with the guardian, and of giving an acquittance,) 
together with the subsequent decree, in favor of the ward, would not 
establish a devastavit before the discharge, and make the surety liable. 

For myself, I believe there is no doubt of it. The fact of the guard- 
ian’s having received the effects of the ward before the release of the 
surety, together with the decree rendered after the release, do not, toge- 
ther, make out a devastavit ; for the reason, as we hope to show, that 
the receipts of the effects alone, before the release, is no evidence what- 
ever of maladministration. The decree cannot, in this case, relate 
back to the time of the receipt of the effects, as held by the presiding 
judge. If, as we hold, the discharged surety is only liable for maladmin- 
istration before his release, that is a fact which the plaintiffs must prove, 
either directly or circumstantially. 

A relation, in fact, may be established between the decree and the re- 
ceipt of the effects. In this case, in our judgment, that /egal relation, 
which is a fiction, does not exist. This fiction is adopted in certain cases, 
where justice requires a resort to it; it is founded in necessity, ut res 
magis valeat quam pereat. Yor example, if a feme sole makes a deed, 
and it is delivered as an escrow, and marries before it is delivered to the 
grantee, its delivery to the grantee relates back to the first delivery. 
The marriage, intervening the first and second delivery, is the necessity 
which creates the relation. The doctrine of relation, thus explained, 
cannot obtain here ; in this case, the rules of evidence, and the rights 
of the surety, cannot, without violence, be made to yield to a legal fiction. 
The right of the plaintiffs to recover here, depends upon an affirmative 
fact, to wit: a waste by the guardian, before the release of the surety. 
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The law of pleading and the rules of evidence cast the onus upon them. 
As to the law of relation, see Aent’s Com. vol. 4, p. 454; 1 Johns. Ch. 
ht. 297 ; Perkin’s, sec. 138 ; 3 Coke, 35, b, 36, a; 3 B. and C. 317. 

It was held by the able judge who presided on the trial of this cause, 
‘that no other evidence of waste by the guardian was necessary, on the 
part of the plaintiffs, to charge the surety, than the reception of the effects 
of the ward by the guardian, before the discharge of the surety; pro- 
vided he had failed to pay over and account for the same.” This ques- 
tion has often been before the courts of South Carolina; and notwith- 
standing the acknowledged learning of her judges, it is not a very easy 
matter to determine, from the books, how it is settled in that State. 
There are decisions, in fact, on both sides. I shall not undertake an 
analysis of them, because this has been undertaken already, by this court, 
in Woods and Vason. We differ with the court below, and hold, that the 
reception of the effects of the ward, unaccounted for, is not, per se, waste. 

The condition of the guardian’s bond is, that the guardian do well and 
truly demean himself, as guardian, agreeably to his letters of guardianship, 
and agreeably to Jaw. Under his contract with the Court of Ordinary, the 
surety undertakes that his principal will demean himself, (that is, execute 
his trust,) agreeably to the instructions contained in his letters of guard- 
ianship, and agreeably to law. Now, we assume that any one, feeling 
aggrieved, and seeking redress out of the surety upon his bond, is held to 
show a breach of the bond ; that is to say, he is held to show that the 
guardian has not demeaned himself agreeably to his letters of guardian- 
ship and agreeably to law. One of the directions which the Ordinary 
gives to the guardian, in his letters, is, ‘‘ that you inquire into and take , 
charge of his (the ward’s) estate.” By the commission, then, under 
which he acts, it is made his duty to “ inquire into and take charge of his 
ward’s estate ;” that is, to do that, the doing of which is sought to be 
made, in this cause, a devastavit. The requirements of the bond are in 
exact accordance with the instructions of the letters ; a part of the con- 
dition of the bond is, that the guardian demean himself agreeably to his 
letters of guardianship. We are aware that the instructions of the letters 
are in subordination to the law. But the instractions of the letters, in 
this particular, are but the requirements of thelaw. The law also makes 
it his duty to inquire into and take charge of the estate of his ward ; to 
receive and keep his effects. Nay, further, if he fails to do this, he is 
guilty of devastavit, which will forfeit the condition of his bond, and 
charge his sureties. 

It is his duty, we say, to collect in, and take charge of, the effects of 
his ward; the duties of guardian and executor, in this regard, are the 
same. This will not be controverted. Indeed, if the guardian is not ap- 
pointed for this purpose, then the appointment of a guardian at all, for the 
management of the estate of a minor, is an act of redeemless folly.— Wil- 
liams’ Ex’rs 718, 719. If an executor or administrator unduly delay to 
bring an action, until it is barred by the statute of limitations, he becomes 
personally liable, { Williams’ Ex’rs 718 ; 12 Mod. 573,) and such delay 
will amount to a devastavit.— Williams’ Ex’rs 1284; 12 Mod. 573. 

By the laws of Georgia, guardians are required to make an inventory 
of the effects of their wards, and return it to the Court of Ordinary. 
Moreover, the statute (12 Char. 2) makes it the duty of guardians to take 
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the custody, tuition and management of the goods, chattels and personal 
estate of children committed to their care. This statute is of force in 
Georgia.— Schley’s Dig. 243. . 

We think, then, it is established by these views, and the authorities 
which sustain them, that it is the duty of the guardian to receive the ef- 
fects of the ward, and if he fails to collect and receive them, he commits 
waste. Ifthese things are so, can the receipt of the effects be evidence 
of waste at the same time? The thing is not only unreasonable, but ab- 
surd. But it is said, that it is not the receipt, per se, of effects which 
will charge this surety, but not accounting and paying over, up to the 
time of the discharge, will charge him. In other words, the plaintiff in 
the action on the bond, having shown that effects came to the hands of 
the guardian, before the release of the surety, he will be chargeable, 
unless he can show that they have been paid over, thus shifting the onus. 
But if, as we trust has been demonstrated, the mere receipt of effects is 
in no sense waste, then the plaintiffs have, at the time when they claim 
that the onus is shifted, established no waste. They have shown no 
breach of the bond ; and this, we contend, is to be aflirmatively proven by 
the plaintiffs. Now, the keeping the effects, or having them on hand at 
the time of the release, is no breach ; for it is as much the duty of the 
guardian to keep the effects as to receive them, unless—and here lies the 
true distinction in these cases—he keeps the effects, or holds them at the 
time the surety is discharged, under circumstances which amount to a 
dereliction of duty ; under circumstances which show a violation of his 
trust. These circumstances, we hold, it is incumbent upon the plaintiffs 
to prove ; they must show a-breach of the bond. It would be impossible 


‘to say what would be a safe general rule upon this subject. We under- 


take to establish none. Each case must be, in some degree, controlled 
by the circumstances which attend it. 

We will say, however, that in cases where the receipt of effects by 
the guardian is proven, and a demand is made for a settlement, anterior 
to the discharge of the surety, by any person entitled to receive and 
receipt for such effects, the surety will be liable. To this extent go the 
followins cases: Vaughan vs. Evans, 1 Hills Ch. Rep. 414; Townsend 
and Gordon vs. Everett,6 Ala. Rep. N.S. 607; the Governor vs. Rob- 
bins, 7 Ala. R. N, S.79; the Ex’ors. of Moore vs. the Treasurer, 1 Nott 
and McCord, 214; Wright vs. Hamilton, 2 Bailey, 51. 

Any act of maladministration, before the release—such as a use of the 
effects for private purposes, investment of funds contrary to law, gross 
neglect in the management of the ward’s estate—would, of course, charge 
the surety. Insolvency anterior to the release would charge the surety ; 
we are inclined to the opinion that slight evidence of waste will be suffi- 
cient to charge him. 

And, as before intimated, I should hold, that if the ward has married, 
or attained to maturity, before the discharge, proof of the fact would be 
sufficient, in the first instance, for the plaintiffs. For whilst it is the duty 
of the guardian to receive the effects of his ward, and to keep them, it is 
his duty to keep them only until his ward is legally entitled to receive 
them: proof that there are persons in esse before the discharge, capable, 
in law, of giving the guardian an acquittance, ought, it appears to me, to 
put the surety upon showing that he had paid over the effeets to such 
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persons, or otherwise relieving, against the presumption of a devastavit. 
It is true, however, that the case of Vaughan vs. Evans, and other cases, 
under such circumstances, make a demand necessary. It only remains 
to apply these principles to the case at bar. Up to the time of Jesse Pye’s 
discharge, and long afterwards, by the Ordinary of Putnam county, the 
ward of his principal, Orra Ann Weathers, was unmarried and under 
age ; no acts of waste were proven before that discharge; before that 
time there was no person in esse authorized to make a demand, nor does 
it appear from the record but that, at the date of the discharge, the guard- 
ian was solvent. The only evidence of waste, disclosed by the record, 
is the receipt of effects, before the discharge of the surety, by the guardian, 
and the decree rendered against the guardian, some five years thereafter, 
with the return on the execution issued on the decree of “nulla bona.” 
It is, therefore, the judgment of this court, that the presiding judge erred 
in refusing the rule for a new trial on the 4th, 5th and 6th grounds. 

The 7th ground insisted upon for a new trial is, that the breaches 
assigned in the plaintiff’s writ are anterior to the discharge, and there is 
no evidence to prove them but the record of a decree upon a suit insti- 
tuted long after the discharge ; that is to say, as we understand this 
specification, the allegata and the probata do not correspond. In discussing 
the previous assignments of error, we have laid down principles which 
govern this. If, as we have argued, the decree in this case is of itself no 
evidence of waste, the doctrine of relation not applying ; and if, as we 
hold, the receipt and keeping the effects before the discharge by the guard- 
ian are not evidence, under the circumstances of this case, of waste ; 
then, it is true, there is no proof of the breaches alleged, anterior to the 
discharge ; and the proof does not sustain the allegations of the writ, and 
there ought not to have been a verdict for the plaintiffs. 

The eighth error complained of is, that the court rejected the testimo- 
ny of a witness, who was offered by the defendant to prove that Bryant, 
the guardian, was solvent subsequent to the discharge of the security. 
The court below having admitted the execution against Bryant, with the 
entry of nulla bona, to prove his insolvency, we think this testimony ought 
to have been admitted in rebuttal. 

The ninth ground, to wit, that the verdict was contrary to both 
law and evidence, is added, as we suppose, as an expletive, to round off 
the body of the defendant’s complainings, and needs, in this case, no 
very special notice. 

We therefore reverse the decisions of the court below, upon all the 
grounds taken on the rule for a new trial, except the second. 
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No. 58.—Harrison McLaren, plaintiff in error, vs. Joun P. 
Sreapp, defendant in error. 


In all cases of account, where the remedy of the plaintiff would not be as adequate 
and complete in a court of law, as in @court of equity, either from the defect of 
proof, or other impediment, or for the purpose of avoiding a multiplicity of suits, 
the jurisdiction of the latter court attaches. 


If it is necessary for the plaintiff to search the conscience of the defendant, in order 
to establish his account, he may go into a court of equity for the discovery, in the 
first instance, and the court will not only give him the discovery, but will (on a 
proper prayer for the purpose) proceed to decree to him the appropriate relief 
consequent upon that discovery. 


Where there is a general demurrer to the whole bill filed for discovery and relief, and 
the plaintiff is entitled to an answer to any part of the bill, the demurrer will be 
overruled. 


A court of equity will decree a defendant to account for money overpaid, in pursu- 
ance of a usurious contract. 


This was a suit in equity, brought by the defendant in error against the 
plaintiff in error, returnable to the April Term, 1846, of the Superior 
Court of the county of Campbell, the object of which was to recover 
back usury alleged to have been paid by the complainant to the defend- 
ant in the bill. The bill alleged, that in the year 1838 the complainant 
borrowed from the defendant in the bill the sum of seventy-six dollars 
and twenty-five cents, or other amount not precisely known by the com- 
plainant ; that the debt thus contracted was annually renewed, until, in the 
year 1843, at exorbitant usury, sometimes at 16 and at other times 20 per 
cent., the precise amounts of usury agreed on at each renewal not known 
to the complainant, and for which various notes were given at different 
times, and due at different periods; but that the whole amount of usury 
received by the defendant in the bill, amounted to one thousand dollars 
or other Jarge sum. That in the year last aforesaid, the complainant in 
the bill fully paid off and discharged the whole of said usury, without 
and before any judgment. That the complainant did not know the 
amount due him as the excess of usury over and above the principal sum 
lent, and the legal interest thereon ; and that he had no way or means of 
establishing the same by evidence, without resorting to the conscience of 
the defendant in the bill; and the bill concluded with a prayer for dis- 
covery, account and relief, &c. 

To which bill a general demurrer was filed, denying the right of the 
complainant to any discovery or relief therein prayed, alleging that the 
complainant had an adequate remedy at law; that no action at law being 
pending, the complainant was not entitled to a discovery ; and that, taking 
the charges in the bill to be true, there was no matter in the bill upon 
which any decree for the complainant could be founded. 

The bill came on to be heard upon the demurrer at the said term be- 
fore Judge Hill; whereupon, after argument had, the demurrer was over- 
ruled, and the defendant in the bill ordered to answer. To which the 
counsel for the defendant in the bill excepted. 

For the error assigned, see the decision of the Supreme Court. 
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T. A. Lata, for the plaintiff in error. 


Wituram Ezzarp, for the defendant in error, relied on the following 
grounds : 


Ist The court of equity having obtained jurisdiction, for the purpose of 
discovery, will retain it for all purposes. 

2d. Ifa bill for discovery and relief be good as to the discovery, a gen- 
eral demurrer to the whole bill is bad.—4 John. Ch. Rep. 294. 

3d. The bill prays an account as to the usurious transactions, and ac- 
count itself forms a separate ground of equity jurisdiction. And a bill of 
this sort is not confined to cases of mutual accounts, but may be main- 
tained where there have beena series of demands on one side, and of 
payments on the other.—Cooper’s Eq. Pl. 134. 


By the Court.—W arner, Judge. 


This case comes before the court on a writ of error, from the county of 
Campbell, alleging error on the part of the court below, in not sustaining 
a general demurrer to a bill in equity, filed by the defendant in error, 
against the plaintiff in error, for discovrey and relief. The complainant 
in the bill seeks a discovery from the defendant in relation to various 
usurious transactions, which it is alleged took place between the parties, 
from the year 1838 up to the year 1843, whereby the defendant received 
from the complainant the sum of one thousand dollars, or other large 
sum, and also prays an account of the money so received by way of 
usurious interest by the defendant, and that he may be decreed to pay the 
same to the complainant. It is also charged, in the complainant’s bill, 
that various notes were given by the complainant to the defendant, due 
at different times, and drawing different rates of interest ; that the whole of 
the usurious interest was paid without any judgment being obtained 
against him therefor; that he does not know the excess of usury due him 
from the defendant, over and above the principal and lawful interest ; and 
that he has no way or means of establishing the same by evidence, with- 
out resorting to the conscience of the defendant. The defendant demurs 
to the complainant’s bill generally, for want of equity, and that he had an 
adequate common-law remedy. ‘There are several assignments of errors, 
but they may all be embraced, and disposed of together. The defendant 
insists, that as an action at law would lie, to recover back the usury from 
him, this court has no jurisdiction ; and if this court had jurisdiction, for 
the purpose of obtaining a discovery from the defendant, it can be obtained 
for the purpose only of aiding a suit in a court of common law. The ar- 
gument for the plaintiff in error is, that the complainant below should 
have instituted his suit in the common-law court, to recover back the 
usury; and then come into this court for the discovery, in aid of that 
suit. This is a bill for discovery and account. Account is one of the 
ancient heads of equity jurisdiction.—1 Madd. Ch. 23. Courts of equity, 
as well as courts of law, have concurrent jurisdiction in cases of accounts.— 
1 Madd. Ch. 85; Cooper’s Eq., under head of Jurisdiction, 29 ; 1 Story’s 
Equity, 423-4, sections 441, 442; ib. 438, sections 457, 458. We do 
not intend to be understood as establishing the rule, that a plaintiff may 
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go into equity to recover every demand which he may have founded on 
account, where he has a plain and adequate remedy at law ; but that a 
court of equity has concurrent jurisdiction, with courts of law, in matters 
of account, where there is doubt or difficulty as to his right to recover in 
a court of law. In all cases of account, where the remedy of the plain- 
tiff would not be as adequate and complete in a court of law, as in a court 
of equity, either from the defect of proof, or other impediment, or for the 
purpose of avoiding a multiplicity of suits, the jurisdiction of the latter 
court attaches. Indeed, if it is necessary for the plaintiff to search the 
conscience of the defendant, in order to establish his account, he may 
come into a court of equity for the discovery in the first instance, and the 
court will not only give him the discovery, but will (on a proper prayer 
for that purpose) proceed to decree to him the appropriate relief con- 
sequent upon that discovery. 1 Madd. Ch. 85; Cooper’s Eq. under head 
of Jurisdiction, 30, 31; 1 Story’s Eq. 81-87, sections 64-71 ; ib. 437-8-9, 
sections 456, 457, 458; Carlislevs. Wilson, 13 Ves. 276 ; Post vs. Kim- 
berley, 9 John. Rep. 470 ; Rathbone ys. Warren, 10 John. Rep. 605 ; King 
vs. Baldwin, 17 John. Rep. 388 ; Hawley vs. Cramer, 4 Cowen’s Rep. 727 ; 
Russell vs. Clark’s Ex’rs,7 Cranch, 69. 

In this case, the complainant alleges, there have been, during several 
years, various renewals of notes, different usurious contracts made with the 
defendant, which necessarily renders the account sought, intricate and com- 
plicated, and that he cannot prove these usurious transactions without a 
discovery thereof by the defendant. That the complainant is entitled to the 
discovery, there can be no doubt; and the court having jurisdiction of the 
cause for that purpose, ought, both on principle and authority, to retain it, 
and decree the appropriate relief, consequent upon such discovery ; or, as 
was said by the court in Russell vs. Clark’s Ex’rs : “ lf certain facts, essen- 
tial to the merits of a claim purely legal, be exclusively within the know- 
ledge of the party against whom the claim is asserted, he may be required, 
ina court of chancery, to disclose those facts ; and the court, being thus 
rightly in possession of the cause, will proceed to determine the whole 
matter in controversy.”? Besides, the demurrer in this case went to the 
whole bill ; and the rule is, “‘ where there is a general demurrer to the 
whole bill, filed for discovery and relief, and the plaintiff is entitled to an 
answer to any part of the bill, the demurrer will be overruled.”—Aim- 
berley vs. Sells, 3 John. Ch. Rep. 467. In Dey vs. Dunham, (2 John. Ch. 
Rep. 191,) it is said: “There is no doubt that a court of chancery will 
order a defendant to account for money, overpaid, in pursuance of a 
usurious contract.”” The reason why a court of charticery, in this State, 
should grant the relief, consequent upon a bill of discovery in cases like 
the present, is greatly strengthened by the consideration, that all equity 
causes are tried by a jury, under the direction and supervision of the 
chancellor, and which would be as competent to settle matters of ac- 
count as a common-law jury. 

We are therefore of the opinion there is no error in the record; and 
that the judgment of the court below must be affirmed. 
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No. 59.—Joun Dor ex dem. Witu1aM D. Conyers, adm’r. of An- 
DREW SMITH, deceased, vs. RicuarpD Roe, casual ejector, Ricu- 
ARD Kennon and Appison KENnon, tenants in possession. 


Against the right of action to recover the property of an intestate, the statute of limita- 
tions will not commence to run until administration of his estate has been granted. 


By the Court—Lumpxtn, Judge. 


‘This was an action of ejectment, tried at March Term, 1846, of New- 
ton Superior Court, before Judge Merriwether, to which the defendant 
pleaded the statute of limitations. The plaintiff introduced and read in 
evidence a grant from the State of Georgia, to his intestate, Andrew Smith, 
of letters of administration to himself, on the estate of Smith, bearing 
date in 1838 ; and having proved possession of the premises in dispute by 
the defendants, at the time he sued out his writ, closed his case. The 
defendants, in support of their plea, offered a deed to the land from 
Charles Kennon to Richard Kennon, dated in 1836, and proved that the de- 
fendants had continued in peaceable occupancy thereof, from that period 
to the time of the trial. They also exhibited conveyances from various 
persons, purporting to be the heirs at law of Andrew Smith, the grantee, 
to one Anderson. 

The plaintiff, in rebuttal, had the testimony of Thomas King taken by 
commission, who swore that Andrew Smith died in 1829 or 1830, and the 
case having been submitted upon this statement of facts, the court charged 
the jury, ‘‘ That if the defendants had been in possession of the premises 
for more than seven years, under the deed from Kennon, they were pro- 
tected under the statute of limitations, although the drawer of the lot was 
dead, and no administration was taken on his estate, till within seven 
years of the commencement of the action.”? To this opinion the plaintiff 
excepted; and the propriety of that charge is the question now presented 
for our decision. 

Whether heirs at law can maintain ejectment for land in this State, has 
long been a debatable point with the profession. That the administrator 
can sell, has never been seriously doubted by the courts. It would be 
strange if it were, seeing that real and personal estate are both placed by 
our law upon the same footing, and constitute assets in the administrator’s 
hands ; first, for the payment of the debts of the intestate, and then for 
distribution of the surplus among the next of kin and distributees. And 
to effectuate these ends, the administrator is clothed with authority, under 
the sanction of the Ordinary, to sell and convey to purchasers legal title to 
the real, as well as personal, estate of his intestate. Against a suit at the 
instance of the representative, can the statute commence to run, until the 
right is vested in the representative to maintain an action? The court 
thinks not. It is the grant of administration which gives the right to sue, 
and the plaintiff ’s letters are a part of his title. Me 

We fully appreciate the justice and policy of statutes of limitation. It 
has been truly said, that there are none, whose operation is so wide, so 
beneficial, and so peaceful. They well deserve the high appellation be- 
stowed upon them by the civil law, saluberrima lex ; and 1 am not sure 
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but that the wisdom of the Athenians is worthy of imitation, in prescrib- 
ing a certain limit as the ne plus ultra, at the expiration of which, a party 
should be exempt from all legal harassment. The public repose would 
be an ample apology for such a sweeping exaction from all the world. 

The doctrine is, that where the statute begins to run, its operation is 

not arrested, even where there is a legal impossibility to assert the right.— 
Livingston vs. Robin, 15 Johns. Rep. 169 ; Celdon vs. Moore, 13 Johns. 
Rep. 514 ; Marsteller vs. McLean, 7 Cranch, 156. But where there is no 
one in esse to assert the rights of the intestate, they cannot of course be 
presumed to be taken away by any supposed acquiescence in the adverse 
possession of the defendant.—4 Mod. 376; Carth. 335; Skinner, 535 ; 
3 Hill’s Rep. 346. Where money of a person who had died intestate had 
been received by the defendant before administration was granted—it was 
held that the statute of limitation should not begin to run from the time 
of receiving the money ; for then no one had a title to receive it; but it 
should begin from the time of administration granted.—Curry vs. Ste- 
phenson, 2 Salk. 421. Lord Bacon, in commenting upon this authority, 
says: ‘“‘ Had the money been received in the lifetime of the person who 
died intestate, that person would have had a right of action vested in him, 
and from that period the time of limitation would have commenced, and 
the statute would have been a bar. For when once the time of limita- 
tion has begun to run, it suffers no interruption from the death of the 
claimant ; nor does it revive in favor of any person upon whom the right 
of claim may devolve. In Hickman against Walker, where the statute 
of limitations was pleaded to an action brought by an executor on a 
promise made to his testator, the court ruled that the six years should be 
computed from the time when the cause of action arose, and not from 
the time of obtaining the probate of the will.— Willes, 27. 

This distinction, so clearly established by reference to the authorities, 
would not have been deemed necessary, but for the respect so deservedly 
entertained for the able and acute judge, who pronounced the opinion we 
are combatting. * 

It is contended, however, that our own statute has settled this question. 
—Prin. Dig. 513. It enacts that the action of ejectment shall be brought 
within seven years after the cause of action accrues, and that the right of 
entry shall be taken away after that time, unless the person entitled to 
sue, shall, at the time the right accrues, be within the age of twenty-one 
years, feme covert, non compos mentis, or imprisoned. The inference and 
argument is, that inasmuch as executors and administrators are not em- 
braced in the saving clause, as it is called, that the statute runs of course 
against them. But our answer is, that the statute itself, in totidem verbis, 
allows the representative seven years to bring ejectment, as his right, as 
such, does not accrue until he is qualified. There-can be no cause of 
action until the person in possession withholds the premises from the real 
owner. It would be judicious, perhaps, for the General Assembly to limit 
the time, within which representatives should sue, after obtaining letters. 
But the law gives the party seven years, nor can this court allow less, 
until commanded to do so by the supreme power in the State. Our stat- 
ute of limitations is, with some few alterations, copied from the English 
statutes of 21 Jac. 1,ch. 16, and 32 Henry 8, ch. 2, which is in pari 
materia ; and the only difference upon the subject immediately under con- 
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sideration is, that seven years are substituted for twenty. We leave the 
matter to be disposed of by those whose duty it is to declare, not what 
the law is, but what it shall be. Believing, however, as we do, with 
Lord Holt, that the statute of limitations is one of the best of statutes, 
(7 Modern, 12,) and, with Mr. Justice Wilmot, that it is a noble, bene- 
ficial act, (1 Black. R. 187,) we are not prepared to say, that a former 
administration would not be presumed, after the lapse of a great length 
of time, in order to protect the title of the occupant. Courts in our sister 
States have intimated such a purpose. Even grants are presumed for the 
purpose of quieting ancient possessions. Moreover, we are not quite 
clear, that chancery would not grant a perpetual injunction, notwithstand- 
ing its reluctance to restrain legal rights, in a case where the heirs at law 
have conveyed, or are barred, and there are no creditors. 
Judgment reversed. 












Wittram W. Ccark, for the plaintiff in error. 






Aneus M. D. Kinc and ——— Jones, for the defendants in error. 








No. 60.—Joun Liprrot, administrator of Cam1LLa Tatton, plain- 
tiff in error, vs. James Hotes, defendant in error. 






To enable a plaintiff to maintain trover, he must have either a general or special pro- 
perty in the chattel: the actual possession, or the right of possession. 

The whole interest of an intestate’s personal estate vests in his administrator, on the 
grant of letters of administration ; and such grant has relation to the time of the in- 
testate’s death. 

The action of trover being founded on a conjunct right of property and possession, any 
act of the defendant which negatives, or is inconsistent with, such right, amounts, 
in law, to a conversion. 

On the death of a feme covert, intestate, her separate estate vests in her legal repre- 
sentative; and he can maintain frover therefor, even where there has been a trustee 
appointed, for the sole purpose of protecting such property against the marital rights 

H of the husband, during the coverture ; the trust being considered as executed when- 

q ever the coverture ceases to exist. The interest of the trustee in the property is - 

: determined by the coverture, when there is no other object to be accompiished by 

his appointment. 
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4 This was an action of trover and conversion, tried before Judge Floyd, 
in the Superior Court of the county of Houston, on the appeal, at April 
Term, 1846. The suit was brought by the plaintiff in error against the 
defendant in error for the recovery of damages for the alleged conversion 
of fourteen slaves. d 






The defendant in error pleaded the general issue, and alsq a special 
plea, alleging, that if the slaves sued for were the separate and trust pro- 
perty of the plaintiff’s intestate, in her lifetime, the same slaves were 
reduced to possession by Henry Talton, the husband of said Camilla 
Talton, the plaintiff’s intestate ; and that the said Henry Talton being 
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in the possession of said slaves before and at the time of the death of 
said Camilla, afterwards departed this life so possessed, and so in the 
enjoyment thereof. And the defendant in error, and Narcissa J. Tal- 
ton, the widow of said Henry, obtained letters of administration on the 
estate of said Henry ; and, as such administrator and administratrix, they 
received said slaves into their possession, and held and claimed them as 
such administrator and administratrix,.as a part of the estate of said 
Henry. 

- Upon the trial, it was proved, by witnesses introduced in behalf of the 
plaintiff, that the slaves mentioned and described in said case were in- 
herited by the said Camilla, the plaintiff’s intestate, partly from the es- 
tate of Hopkins Liptrot, her former husband, and partly from the estate 
of Aquilla Liptrot, her father; that Henry Talton intermarried with said 
Camilla, and survived her, and afterwards married again, and died. 
Camilla left two children: one by her former husband, and the other by 
the said Henry. The demand of the slaves, and the refusal of the de- 
fendant to deliver them, and his possession before and after the com- 
mencement of the suit, and that he treated them as his own, together 
with their value, and the value of their hire, was proven. The plaintiff 
in error then introduced his letters of administration on the estate of said 
Camilla, and also a marriage contract between said Camilla and Henry, 
and John Liptrot, as trustee, (a copy of which marriage contract is at- 
tached,*) which were read in evidence to the jury by the plaintiff in error. 
The plaintiff then proved the intermarriage of said Henry and Camilla, 
in pursuance of said marriage contract, and closed his case. 





* The Marriage Contract referred to. 


GEORGIA, ; Articles of agreement of three parts, indented, made, and 

Houston county. § executed, this the twenty-ninth day of May, in the year one 
thousand eight hundred and thirty-four, between Henry Talton, of the county and 
State aforesaid, of the first part; Camilla Liptrot (widow of Hopkins Liptrot, de- 
ceased,) of the said State and county, of the second part; and John Liptrot, of the 
said State and county, of the third part: Witnesseth, that whereas the said Camilla 
Liptrot, as the widow of said Hopkins Liptrot, deceased, is entitled to, and vested 
with, one half of the estate, both real and personal, of the said deceased, and as the 
daughter of Aquilla Liptrot, of the county of Washington and State aforesaid, the 
said Camilla will be entitled to and receive other property, both real and personal : 
/And whereas, a marriage is this day intended to be had and solemnized between the 
said Henry Talton and Camilla Liptrot, with whom the said Henry is to have and 
receive the sum of one hundred dollars in money, as for her marriage portion ; and 
the said Camilla Liptrot being desirous of enjoying, maintaining, and keeping, all and 
singular the lands, negroes and other property, real and personal, which shall be as- 
signed to her, on distribution of the estate of said Hopkins Liptrot, deceased, and 
also all and singular the property, real and personal, that shall be given to her, 
the said Camilla, by her said father, Aquilla Liptrot, and also which shall be received 
by her from her said father’s estate, after his death, in case she should then be living, 
and the increase of said property, separate and distinct from all such property, real 
and personal, as shall be acquired, claimed or owned, or which is now claimed or 
owned, by the said Henry Talton, her intended husband, in the event of their inter- 
marriage aforesaid. And the said Camilla Liptrot being further desirous, that all and 
singular the said property and increase thereof, when assigned, or delivered to, or 
received by her, as herein-before contemplated, shall be kept and assured to her sepa- 
rate use and enjoyment forever. And the said Henry Talton hereby assenting and 
agreeing thereto, in consideration of the marriage portion aforesaid, and of the said 
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Whereupon the defendant’s counsel, without introducing any evidence 
in support of his plea, moved the court for a nonsuit, on the ground that 
the legal estate was in said John Liptrot, as trustee, and not as adminis- 
trator, of said Camilla. 

And, secondly, if the plaintiff had any remedy, it was in equity, and 
not in a court of law. 

Which motion the court below sustained, and held, that an adminis- 
trator took no other title than his intestate had, and stood in the same 
condition. Plaintiff sued as administrator of Camilla Talton, deceased ; 
and, to prove title, showed a paper, which purported to be articles of 
agreement made and entered into between said Camilla, then a single 
woman, Henry Talton, and John Liptrot, in contemplation of a marriage 
about to be solemnized between said Camilla and Henry, for the pur- 
pose of securing to Camilla the enjoyment of her property, free from all 
control of her future husband, and from all liability to his debts. To 
effect this object, the property of the said Camilla, by the said deed of 
agreement, was conveyed to the said John Liptrot, in trust, for the said 
Camilla; and, by the same deed, the said John Liptrot accepted the 
trust. ‘The marriage was solemnized between the said Camilla and 
Henry. ‘The property mentioned in the deed was received, and held, 
and controlled according to its provisions, during the life of Camilla. 
She died, leaving a child by said marriage, her husband surviving her. 
Henry Talton died, in the possession of the property, leaving the child 
of Camilla by said marriage surviving him. John Liptrot took let- 





intended marriage: It is therefore covenanted and agreed, by and between the parties 
to these presents, in manner and form following ; that is to say, the gaid Henry Talton 
and Camilla Liptrot have made, constituted and appointed, and by these presents do 
make, constitute and appoint, the said John Liptrot trustee for the said Camilla, and 
for all and singular her property, real and personal, herein-before referred to, and of 
the increase thereof, to keep, preserve, and assure the same forever, unto the said 
Camilla, and to her entire and free use, control and benefit, free and exempt from all 
and every liability, obligation, or charge of any and all judgments, debts, de- 
mands, or contracts, now existing, or which shall hereafter exist, against him, the 
said Henry Talton, And the said John Liptrot hereby accepts the trust aforesaid, 
and covenants and agrees to and with the said Camilla, that he, the said John Liptrot, 
will well and truly take charge of, have, hold, and keep and defend in her possession, 
and for her separate and distinct use as aforesaid, all and singular the said property, 
personal and real, and for the exclusive use and benefit of the said Camilla: And 
that he, the said John Liptrot, will well and truly, and in all things, do and perform. 
all and singular the duties of trustee as aforesaid. And the said Henry Talton cove- 
nants and agrees to and with the said Camilla and John Liptrot, that he, the said 
Henry Talton, will not oppose or obstruct the said John Liptrot, in the due and pro- 
per execution of his trust aforesaid, but will render him all necessary aid and assist- 
ance in the execution of the same, for and in behalf of the said Camilla. 

And for the full, faithful and perfect performance of every part of this agreement, 
the said Henry, Camilla and John have paid each to the other, the sum of five dol- 
lars, in addition to the consideration before expressed, which sum they hereby ac- 
knowledge to have received. In witness whereof, they have hereto set their hands 
and seals, the day and year above written. 

Signed, sealed and HENRY om [L. S.] 
delivered, in presence of Caminta x Lirtrot, [L. S.] 
James M. Kelly, mark, 
Edwin Mounger, J. I. C. Joun Lirtror, [L. S.] 
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brought the suit; and to show, and prove, title, exhibits this deed. 

Camilla Talton, the plaintiff’s intestate, at the time of her death, had 
only an equitable interest in the property; and such interests are cog- 
nizable alone in a court of equity. The legal title remains in the trustee, 
and he alone could sue, and recover, at law; and the court, therefore, 
awarded the nonsuit. To which decision of the court below the plain- 
tiff in error excepted. 

ist. That the court erred in this, that it ruled only an equitable title 
vested in the plaintiff, as administrator of Camilla Talton. 

2d. Because the court erred in ruling that any estate, or title, re- 
mained in the said John Liptrot, after the death of Camilla Talton, and 
grant of letters of administration to the plaintiff. 

3d. Because the court erred in ruling that the legal title remained in 
the said trustee, after the grant of said letters. 

4th. Because the court erred in ruling that the plaintiff could not re- 
cover said property in trover, at law, against a wrong-doer. 

5th. Because the court ruled that the plaintiff’s remedy was solely in 
equity, and not at law. 

6th. Because the court erred in ruling that the plaintiff could bring 
an action at law, as trustee, under said contract. 

Upon which exceptions the errors complained of were assigned. 


Samvet T. Baixey, for the plaintiff in error. 


As this action is predicated on the deed of marriage settlement ; or 
as, rather, plaintiff claims title through that deed ; it becomes necessary 
to first inquire, What estate, or interest, was conveyed, or secured, by 
that deed, and to whom ? 

' There is no ambiguity upon the deed. It first recites that, as Henry 
Talton and Camilla Liptrot intended marriage, and she had property 
in possession, and much more in expectancy, she was desirous to secure 
it against the debts and contracts of Talton; and that it should be 
“forever kept separate, and assured to her separate useeand enjoyment.” 
Therefore, to effect that clearly-expressed object, they do not any- 
where, nor by any expression, convey any property, or title, or interest 
in the property, to Liptrot; but they say they have “‘ made, consti- 
tuted, and appointed John Liptrot trustee for the said Camilla, and for 
all and singular her property, real and personal, to keep, preserve, and 
assure the same forever unto” (not John Liptrot, but) “ the said 
Camilla, and to her entire and free use, control, and benefit, free and 
exempt from all and every liability, obligation, or charge of any and all 
judgments, debts, demands, or contracts, now existing, or which shall 
hereafter exist, against the said Henry Talton.”” Here is all the right, 
title, or interest, which John Liptrot ever had, or acquired, by virtue of 
this deed. He has no other power than that of a special attorney, to 
guard and protect the property in Mrs. Talton ; no title passed to him, 
nor was intended to pass. ‘The deed assures the title to Mrs. Talton 
alone ; to her sole and separate use and enjoyment forever. This the 
law allowed, in spite of Talton’s creditors, because he never had any 
title to, or possession of, the property before marriage ; so that it was 
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competent for him, before any title vested in him, to release and assure, 
to his intended wife, all her property, in possession or expectancy; and 
the title, to her, would have been good without any trustee. Equity 
would have held him a trustee for her. Had such a deed been made 
after marriage, creditors could have impeached it; because the title 
having been once in him, their rights would attach. 

Clearly, then, Liptrot was a trustee without an interest. He held a 
bare office. His duty was, to protect Mrs. Talton and her propert 
against her husband and his creditors ; and, as Talton assented, suc 
an office or agency was lawful and binding. He was to see that she 
held and enjoyed her property forever. Would not such an agent, or 
trustee, as they call him, present a singular spectacle in a court of jus- 
tice, maintaining that he had a better title and right to hold said prop- 
erty, than Mrs. Talton, under this deed? Well, if Liptrot could not 
claim, nor hold possession against her, with how much less right has a 
stranger, like the defendant, to hold the property ? 

But, we maintain: Ist, that in those cases where title is conveyed — 
to trustees, to the use of a feme, that the absolute legal title is in her, 
at all times, while she is discovert ; that, whenever the coverture ceases, 
the title to the trustee ceases also. It is upon this principle, alone, 
that when separate property is given in trust, for a feme sole, with an 
express declaration that she shall not alienate, yet, if there is no 
limitation over in case of alienation, she may make a good title to the 
property.—11 English Ch. Rep. Condensed, 368; 17 ib.; 1 ib. ‘34; 
ib. 37; ib. 40; 6 Eng. Ch. Rep. C. 461. 

Then, if Mrs. Talton had survived the coverture, clearly she would 
have the absolute title, even if Liptrot had any during coverture. Her 
administrator has all her rights. 

That absolute title vests in trustees, in any case, is more fiction than 
fact or law ; and since the old feudal system of uses has been virtually 
abolished, courts have been disposed to look to the substance, rather 
than the forms of law; hence, they have held that a feme covert may 
convey her separate property, without the consent of her trustee.— 
Saunders on Uses and Trusts, 344, 345 ; 9 Ves. 520; 1 ib. 189, note; 
15 ib. 596, 604; 2 Story, Eq. sec. 1388 ; 2 Kent, 170. 

Nor is a separate examination necessary.—13 Ves. 191. 

Does not this show that there is such a property in her, as would 
authorize an action of frover, when the coverture is removed ? 

When a trust is created for a particular purpose, and that purpose 
fail, a trust results to the original owner, or the heir.—2 Coke Lit. 
$2, note C; 2 Atk. 150; 1 Cruise Dig. 475. 

Devise to pay debts after the purpose is fulfilled, the surplus goes to 
the heir, or remainder-man.—2 Coke Lit. $54, nole C; 2 Ves. jr. 271. 

Under a power of appointment to cestui que trust, on failure to 
appoint, the trust results to the donor after end of life-estate.—1 Dev. 
and Bat. Eq. 215. 

Devise to A, in trust for B at 21;-but if B die before 21, without 
issue, then to A and her heirs forever. A dies before B attains 21; 
held, legal title vested in B, on A’s death, and no title remained in the 
trustee.—4 Paige R. ya 
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If cestui que trust die, leaving personal property, and no kin, the prop- 
erty does not vest in the trustee, but escheats.—Lewin on Trusts, 294. 

‘Trusts are mere bailments.—2 Bailey’s Rep. 330. 

No one denies that a bailee may maintain trover. 

It may be laid down as a general rule, say the Court of King’s Bench, 


. in Doe ex dem. Player vs. Nicholls, that where an estate is devised to trus- 


tees for particular purposes, the legal estate is vested in them, as long as 
the execution of the trust requires it, and no longer; and therefore, as 
soon as the trusts are satisfied, it will vest in the person beneficially en- 
titled to it—1 Barn. § Cres. 336; 8 Eng. Com. Law Rep. $2; 5 
East R. 162; 1 Barn. § Ald. 530; 1 Keen, 34; 15 Eng. Ch. R. Con. 
34; 3 Beat. 434; 9 Paige RK. 110,523. 

We believe we have shown—lIst, that there never was any title to the 
property in dispute in John Liptrot as trustee, but that it ‘remained in 
Mrs. Talton, and on her death vested in her administrator. 

2d. That if any title ever did vest in him as her trustee, it ended with 
the coverture, and vested in her administrator. 

But we maintain further, that if Mrs. Talton were alive, she would have 
such an interest as would sustain trover—2 Bailey’s R. 330. 

Furthermore, we contend, that as Mrs. Talton was proved to have 
died in possession, a stranger and wrong-doer cannot set up title in a third 
person, as against her, without going further, and showing that he claims 
through such third person.—11 Wend. R. 54. 

Although it is in proof that Talton was in possession of the property 
after his wife’s death, yet it is also proven that he did not take out letters 
to her, but that the plaintiff did ; hence, his possession was tortious, and 
not in right of his wife, for he is not her next of kin, and the only claim 
he has to her property, is by virtue of letters of administration: if he holds 
in any other right, he must answer to her legal administrator.—Dudley’s 
S.C. R. Eq. 238; 4 Dess. R. 155; 1 M’Cord Ch. 514,324; 2 ib. 170. 

The husband, while in life, would have been entitled, according to late 
authorities, to administer on his wife’s estate ; but having died without, 
her next of kin were entitled. —1 Williams’ Ex. 244. 

As to who will be entitled to this property, on a legal distribution by the 
administrator, is a grave question, which cannot arise legally now. When 
it does properly come up for adjudication, we trust to be able to show, 
that the two orphan children of Mrs. Talton are entitled, and not Talton’s 
creditors, by virtue of his marital rights. 

If we believed there was any evidence that plaintiff ever had any title 


‘as trustee, and that it did not cease at the death of Mrs. Talton, we would 


proceed to show that such title was merely equitable, and that on his tak- 
ing out letters to her, the legal and equitable titles were united in him, and 


of course he could sustain trover. 
We most respectfully contend and believe, that we have pursued the 
only legal course ; that if we had sued as trustee, we should have de- 


served to have been nonsuited. 


Wasutneron Poe, for the defendant in error, based his argument upon 
the following points and authorities: 


1st. Camilla Talton, during her life, had only an equitable interest in 
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the property secured by the marriage settlement, and could only assert 
her claim in a court of equity.— Coke Lit. 272, 6; Lewinon Trusts, 9- 
15; Willis on Trustees, 51-55, 109-119 ; 10 Law Library. 

2d. The administrator of Camilla Talton could have no other or greater 
interest than his intestate possessed, and as she had an equitable interest, 
he must have the same.— Toller on Ex’rs, 133, and note 1. 

3d. In the action of trover in this case, the plaintiff suing as adminis-, 
trator, and never having had actual possession of the property sued for, 
he must resort to the proof of his title, and cannot recover upon a mere 
possessory right.—2 Starkie on Evidence, 832,833. Consequently, the 
only evidence of his title, is tue marriage settlement, and that shows a 
mere equitable title. Again: the defendant Holmes is not a mere wrong- 
doer, but holds the property sued for, as administrator of Henry Talton, 
deceased, who, surviving his wife, became entitled to her estate, and that 
even without administering.—-Prince’s Dig. 251, sec. 107; ib. 917, sec. 
181; Whitaker vs. Whitaker, 6 John. R. 112; 1 Peere Wms. 378 ; Squib 
vs. Wynn, 3 Athkyns’? Rep. 527; Llliot vs. Collier, 7 John. Ch. R. 244. 
Lord Hardwicke holds, that in such a case the property vests in the 
husband, before administration granted.—LZlliot vs. Collier, 3 Atkyns, 
527. 
4th. But admitting that Talton could not have perfected his title to his 
wife’s estate without administering, yet the legal estate resided in John 
Liptrot as trustee, and the death of Camilla did not alter it—Zewin on 
Trusts, 147, 148, 149 ; 24 Law Lib.; 1 Shep. Touchstone, 527, 528. 


BalLey, in reply. 


The authorities referred to, by the opposing counsel, do not sustain his 
position. ‘Trusts were not well understood in England, in early times: 
hence so many inaccurate expressions of the courts and bar. The ancient 
feudal doctrine of uses being abolished, simple trusts were resorted to, 
‘as in some sort to supply their place ; and when applied to the complex 
system of conveyancing in England, touching the fee of real estate, it 
renders trusts there wholly different from anything known in practice 
here. But when applied to personal estate, or chattels real, the practice 
in both countries is the same; the absolute fee never vests in the trustee. 

The questions raised, and decided in the reported cases, read by the 
counsel for the defendant in error, were whoily different to the one now 
at bar. The questions in these cases were, what right the husband 
had to his wife’s property 2? Not how he should acquire or perfect those 
rights. They speak of the property vesting in him on her death, and say 
that it vests even without and before administration; but they nowhere say 
that this right is perfect until he takes it through an administration ; his 
right then vests in possession. It is like saying, that on the death of an 
intestate, his property vests in his wife and children, and yet it does not 
vest legally in possession until administration. This is the doctrine sus- 
tained by the very cases read by the opposing counsel. In the case read 
from 6 Johnson’s Reports, Spencer, Judge, says expressly, that he decides 
that case upon its equitable circumstances. The plaintiff was not the ad- 
ministrator of the wife ; her husband, therefore, had a better right in 
equity than he ; but he declares, that if letters of administration should be 
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taken out to the wife, he would be entitled in\law to reduce all her 
property to possession, and on a distribution, the rights of the husband 
would have to be vindicated. The case in Peere Williams, is to the 
same effect. None of the authorities sustain the doctrine, that an admin- 
istration is unnecessary. When they speak of the husband’s rights by sur- 
vivorship, they mean his ultimate title ; his rights through an administra- 
tor; whereas, if she had survived him, her property would have gone to 
her next of kin, and not to his. But where those learned judges speak of 
his being next of kin of his wife, they use an unguarded expression. 

That administration is in all cases necessary, we refer to Dudley’s S, 
C. Eq. Rep. 238: 4 Dess. Eq. Rep. 155; 1 McCord’s Eq. 514, 324; 
2 ib. 170. 


By the Court--W arner, Judge. 


This was an action of trover, brought by the plaintiff in error, to recov- 
er the possession of fourteen slaves. It appeared in evidence at the trial, 
the negroes in controversy were the property of the plaintiff’s intestate, 
before her intermarriage with Henry Talton. That, prior tothe marriage 
with him, she entered into a marriage contract, by which the aforesaid 
property was secured to her sole and separate use. It also appears, from 
the record, Henry Talton survived his wife Camilla, the plaintiff’s intes- 
tate, married again, and then died. The plaintiff’s intestate left two chil- 
dren, one by her former husband and one by Henry Talton. The plain- 
tiff then proved the conversion of the negroes by the defendant, their 
value, &c.; then read his letters of administration to the jury, the marriage 
contract, proved the marriage of the parties thereto, and closed his case. 
The defendant then moved the court for a nonsuit, on the ground the 
plaintiff’s evidence showed the legal title to the property was in John 
Liptrot, as trustee, under the marriage contract, and not in said John 
Liptrot as the administrator of Camilla Talton. Which motion the court 
sustained, on the ground that the plaintiff’s intestate, at the time of her 
death, had only an equitable interest in the property, and that such inter- 
ests are cognizable alone in a court of equity. To this decision of the 
court below, the plaintiff excepted, and now assigns the same for error in 
this court. The plaintiff has made general specifications in his assign- 
ments of error, but they all amount to the same thing in substance, and will 
be all considered together. To enable the plaintiff to maintain trover 
for the property in dispute, he must have had either a general or special 
property therein, the actual possession, or the right of possession.—Hol- 
combe vs. Townsend, 1 Hill’s So. Ca. Rep. 399. 

The whole interest of the intestate’s personal estate vested in the 
plaintiff as her administrator, on the grant of letters of administration; 
and such grant has relation ¢o the time of the intestate’s decease.— Tol- 
ler’s Executors, 133. Was there such an interest then vested in the 
plaintiff, as the administrator of Camilla Talton, as would entitle him to 
maintain an action of trover against the defendant, who is .a mere 
stranger, so far as the evidence shows? It is true, the defendant’s plea . 
exhibits him in a different capacity, but that is no part of the testimony. 
It is conceded that the plaintiff’s intestate held this property in her own 
right. Anterior to her marriage with Henry Talton, the title to it was 
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vested in her. What has she done, prior to her death, to pass that title 
out of her? The defendant in error insists, she conveyed the title to 
John Liptrot, as trustee, by the marriage contract, and so the court be- 
low seems to have thought; but we have bestowed the most careful 
attention upon that marriage contract, and have not been able to find 
any words therein, which can be construed so as to pass the title out of. 
her, and vest the same in him as trustee. After reciting the desire of 
the said Camilla, to secure the property for her sole and separate use, 
Jree from the control of said intended husband, it is further stipulated in 
said contract, that “‘the said Henry Talton and Camilla Liptrot do, by 
these presents, constitute and appoint John Liptrot ¢rustee for said 
Camilla, and for all and singular her property, real and personal, herein- 
before referred to, and the increase, to keep, preserve, and assure the 
same forever unto the said Camilla, and to her entire and free use, con- 
trol and benefit, free and exempt from all and every liability, obligation . 
or charge, of any and all judgments, debts, demands or contracts now 
existing, &c.: And the said John Liptrot hereby accepts the trust afore- 
said, and covenants and agrees to and with the said Camilla, that he 
will well and truly take charge of, have, hold, and keep, and defend, in- 
her possession, and for her separate and distinct use as aforesaid, all,and 
singular the said property, personal and real, and for the exclusive use 
and benefit of the said Camilla; and that the said John Liptrot will 
well and truly, and in all things, do and perform all and singular the 
duties of trustee as afpresaid.” The instrument, it will be perceived, 
appoints him frus/ce ; but there are no words of conveyance used, to pass 
the title of the property from her to him, as such trustee. How far a 
court of equity would have carried out the intention of the parties, and 
enabled him to protect the property against the marital rights of the 
husband, it is not now necessary to decide. Conceding, however, there 
are words in the instrument, conveying to John Liptrot the legal title to 
the property, for the purposes specified in the contract, yet, at her death, 
the objects and purposes of the trust were fully executed. What were the 
objects and purposes of the trust? Why, to protect her in the free 
and separate control and enjoyment of the property, during her cover- 
ture with Henry Talton; and the moment the coverture was dissolved, 
by the death of either party, the objects of the trust, as well as the in- 
tention of the parties, was fully answered. Whatever opinions may 
have prevailed at one time, in regard to the right of a feme covert, to 
alienate and dispose of her separate property, it is now well settled, she 
has that right, without the intervention of trustees; for such power is 
incident to such ownership.—2 Kent’s Com. 171; Clancy’s Husband and 
Wife, 354-5; Fettiplace vs. Gorges, 1 Ves. Jr. 46; Essex vs. Atkins, 
14 Ves. 542, 547; Jacques vs. Methodist Episcopal Church,17 Johns. 
R. 577. In Fettiplace vs. Gorges, Lord Thurlow says: ‘I have always 
thought it settled, that from the moment in which a woman takes per- 
sonal property to her sole and seperate use, from the same moment she 
has the sole and separate right to dispose of it. Upon the cases, I have 
always taken this ground: that personal property, the moment it can be 
enjoyed, must be enjoyed with all its incidents.” 

At the time of the death of Camilla Talton, she was the owner of the 
property, and could have alienated the same without any authority 
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from John Liptrot, the supposed trustee, even admitting the title had 
been conveyed to him for the purposes mentioned in the deed. It was 
her separate property, and was enjoyed by her, “ with all its incidents ;” 
one of which is, that at her death, it passes to and vests in her legal 
representative, who is the plaintiff in error.—Bradly vs. Hughes, 11 
Eng. Ch. Rep. 368; Tullet vs. Armstrong, 17 Eng. Ch. R.17,32. In 
Jones vs. Cole, 2 Builey’s Rep. 330, the same principle involved in this 
case was discussed and settled, so far as it regards the execution of the 
trust. That was an action of trover for two slaves. The plaintiffs gave 
in evidence a deed, executed by their mother, Anna Jones, afterwards 
Cole, by which she conveyed the slaves in question to Samuel Hughes, 
in trust for her separate vse during her life; and after her death, for the 
use of the plaintiffs ; and by a subsequent clause, appointed him to act 
as trustee for the plaintiffs, as well ashersclf. Samuel Hughes accepted 
the trust, and afterwards, being about to remove from the State, in pur- 
suance of a power vested in him by the deed, assigned his trust to John 
Jones. The donor died in December, 1824. The defendant moved 
for a nonsuit, on the ground that the action should have been brought 
in the name of the original, or substituted trustee. But the presiding 
judge held, that the trust became executed at the death of the donor, 
and the plaintiffs, who were the cestui que trusts, were entitled to maintain 
this action in their own names ; and his decision was sustained by the 
Court of Appeals, on the ground that, after the death of the donor, there 
was nothing to be done on the part of the trustee, to invest the plaintiffs 
with the title to the property. The object of the trust had been an- 
swered, as in this case. There was nothing to be done on the part of 
Liptrot, the supposed trustee, to pass the title to the legal representa- 
tives of Camilla Talton; her title to the property was perfect and com- 
plete, without any conveyance from him. In the case of Jones vs. Cole, 
the title to the negroes was conveyed by Anna Jones to the trustee, for 
the separate use of herself during life, and, after her death, for the use of 
the plaintiffs. The same position was assumed in that case as in this, 
that the /egal title to the property was in the trustee, and therefore the 
suit should have been brought in the name of the trustee ; but the court 
held, in that case, there was no conveyance necessary on the part of the 
trustee, to invest the cestui que irusis with the right of property, to 
maintain trover therefor. 

Although the slaves were expressly conveyed to the trustee by deed, 
by the then owner, Anna Jones, in trust for the use of the plaintiffs, 
after her death, yet, the court held, the trustee had only a special 
property in the slaves, which terminated at the death of the donor, the 
object of the trust having been executed. So here, the object of the 
donor, or creator of the trust estate, in John Liptrot, (if you please to 
call it such,) was fully answered, by having the property protected 
against the marital rights of Henry Talton, during the coverture, ac- 
cording to the true intent and meaning of the parties to the instru- 
ment ; and when the coverture was determined, by the death of the do- 
nor, the right of possession, as well as the right of property, vested in 
her legal representative. The trustee had no longer any interest in 
the property, after the dissolution of the coverture ; his interest, and 
his only interest, in the property was, to protect it for the sole and sep- 
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arate use of Camilla Talton, during her coverture ; ‘and had Talton died — 
first, there would have been no further use for his services as trustee, to 

protect the property as against him; and her dying first, does not make 

any difference ; the trust was fully executed, so far as his interest as trustee 

was concerned in the property. It was contended, that, inasmuch as the 

wife died first, the title to the property vested in her husband, under 

the act of 26th December, 1827.—Prin. Dig. 251. To have given him 

a right to the possession of the property, under that act, he should have » 
taken out administration on his wife’s estate. There must always be 
an administration, for the reason there may be debts to be paid. The 

question of conversion was discussed in the argument, by the counsel 

for the defendant in error, and we will express an opinion upon it, al- 

though it does not appear necessary, in the present stage of the case ; 

but it may become important, in its further progress, and it is the object 

of this court to prevent litigation, as far as possible. _ A conversion may 

consist in a dortious taking of a chattel, or in a wrongful assumption of 
property in it, or in making an illegal use of it; if there be a depriva- 

tion of property to the plaintiff, it will constitute a conversion, though 

there be no acquisition of property by the defendant.—2 Leigh’s Nist , 
Prius, 1477. A party may be guilty of a conversion, by dealing with, 
or claiming property in goods as his own, or even by asserting the right 
of another over them.—ib. 1480. 

The action of trover being founded on a conjunct right of property 
and possession, any act of the defendant, which negatives, or is incon- 
sistent with such right, amounts in law to a conversion. It is not ne- 
cessary to a conversion, that there should be a manual taking of the 
thing in question by the defendant: it is not necessary that it should 
be shown, that he has applied it to his own use. Does he exercise @ 
dominion over it, in exclusion, or in defiance of the plaintiff’s right? If he 
does, that is in law a conversion, be it for his own or another person’s 
use.—6 Bacon’s Abr. 677; Bristol vs. Burt, 7 Johns, Rep. 258; Reid 
vs. Colcock, 1 Nott and McCord’s Rep. 600; Reynolds vs. Shaler, 5 
Cowen’s Rep. 323. But it is said, where a party comes /awfully into the 
possession of property, there must be a demand and refusal proved. 
This is undoubtedly true where the defendant finds the property, or 
where he gets possession of it, by the consent of the plaintiff ; the posses- 
sion must be lawful as against the plaintiff.—2 Phillips’ Ev. 225. De- 
mand and refusal is only evidence of a conversion.—ib. 226. But where 
the defendant gets possession of property, as administrator, in right of 
his intestate, or where he gets possession of it as a purchaser, at sheriff’s 
sale, under an execution against some third person, and uses and exer- 
cises dominion over the property as his own, it is a conversion, as 
against the rights of the plaintiff, who is a stranger to the title, under 
which the defendant claims. Although the defendant may obtain the 
possession of property under legal process, yet, if he assert a title or 
claim hostile to the plaintiff's right or title, under such legal process, it 
is a conversion as against the plaintiff—Hutchins vs. Bobo, 1 Bailey’s 
Rep. 546; Tompkins vs. Haile, 3 Wend. Rep. 406; Bates vs. Conkling, 
10 Wend. 389; Summerset vs./Jarvis, 7 Eng. Com. Law Rep. 322. 
What is meant by defendant coming lawfully into possession of the prop- 
erty is, where he finds it, and retains it for the true owner: or where he 











392 SUPREME COURT OF GEORGIA, 


Bailey vs.» Lumpkin. 








obtains the possession of the property, by the permission or consent of 
the plaintiff, as where the relation of bailor and bailee exists. In this 
latter class of cases, a demand and refusal would be necessary, unless it 
could be shown the defendant had appropriated the article so found to 
his own use, or had disposed of the property bailed, contrary to the 
terms and stipulations of the contract of bailment. Our judgment, 
therefore, is, that the court below erred in nonsuiting the plaintiff, on 
the statement of facts presented by the record, for the reasons already 
given. Let the judgment of the court below be reversed, and the case 
reinstated. 





No. 61.—Samvuext T. Baizey, plaintiff in error, vs. Henry H. 
Lumpkin, defendant in error. 


Upon a rule to foreclose a mortgage, under the statute of Georgia, the mortgagor may 


show, by way of defence, that the contract upon which it was given was usurious, 


The true test of the interest of a witness is, that he will either gain or lose by the 
direct legal operation of the judgment, or that the record will be legal evidence 
Sor or against him in some other suit. 

Neither legal nor usurious interest can be recovered at law, in this State, upon a 
contract tainted with usury. 

A security infected with usury is void in Georgia, guoad the legal interest, together 
with the usury, even in the hands of an innocent holder without notice. 


The maker of a usurious note is not barred of the defence of usury, by standing by 
when it was transferred to an innocent holder, and not disclosing the fact of the 
usury. 


In a case where the original transaction was usurious, and several renewals have 
taken place, and part of the interest reserved has been paid, the infection of usury 
follows all the securities given in renewal for the same debt, however varied in 
form and amount, and the amount paid on such renewals must be deducted from 
the original amount loaned. 


Although the radical vice of a usurious contract attaches to, and infects all, future 
securities for the same loan, yet the contract may be purged : as, for example, if 
there is an accounting between the parties to a usurious contract, and all sums 
previously paid usuriously are deducted, and a new security given for the balance, 
the contract is said to be purged, and the last security taken is valid. 


This was a rule to foreclose a mortgage on real estate, in the Superior 
Court of the county of Houston, at the instance of the plaintiff in error, 
as the assignee of Nathan H. Beal, against the defendant in error. 

In compliance with the rule to foreclose, the defendant in error, who 
was the mortgagor, appeared in‘court, and disputed, upon oath, the amount 
claimed to be due, and denied that more than twenty-seven hundred dol- 
lars was due upon the mortgage ; alleging that the mortgage, as well as 
the note, to secure which it was given, except the sum of twenty-seven 
hundred dollars, was void for usury. The defendant in error then pro- 
ceeded to file the plea of usury, setting forth circumstantially the original 
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transaction, and the usury exacted, and several subsequent renewals, and 
the usury exacted thereon, and also divers payments made by the defend- 
ant in error upon said transaction, and claiming that they should be 
deducted from the original amount loaned, which, if done, would leave 
the amount above mentioned as the balance due. 

At the April Term, 1846, the said rule to foreclose, and the issue 
thereon made by the defendant’s plea of usury and payments, as afore- 
said, came on to be tried on appeal in said Superior Court, before Judge 
Floyd, when the plaintiff in error moved to strike out the plea or affida- 
vit of the defendant in error, on the ground that the statutes of Georgia 
did not contemplate or authorize the setting up of usury at law against 
a mortgage, on his proceedings under a rule to foreclose his mortgage. 
Which motion was overruled by the court, and the plaintiff in error 
excepted. 

The counsel for the plaintiff in error then introduced, and read in evi- 
dence to the special jury, the note and mortgage described in the rule 
nisi, and then closed his case. 

It appeared that Nathan H. Beal, the original payee and mortgagee in 
said note and mortgage, had assigned the same to the plaintiff without 
recourse. 

The counsel for the defendant in error then introduced the said Nathan 
H. Beal as a witness, to prove the usury and paymerts alleged in the 
plea ; to whose competency, for that purpose, the plaintiff in error ob- 
jected, which was overruled by the court below, and the witness was 
ordered to testify. To all which the plaintiff in error excepted. 

The witness, Beal, testified as to the usury, and as to the payments 
made upon the renewals, &c. He also testified, that before he assigned 
the note and mortgage to the plaintiff, that himself, with plaintiff and 
defendant, had an interview, in which the defendant urged both of them, 
witness and plaintiff, to use their best exertions with certain legatees, 
wh® were to receive the proceeds of said note and mortgage, to get 
indulgence for him until the next fall or Christmas, when he would pay 
every dollar of the same, principal and interest. That the defendant did 
not disclose to the plaintiff that there was any usury in said note, nor any 
other objection to its validity ; nor did the witness disclose to the plain- 
tiff that the transaction on which the note and mortgage were given was 
tainted with usury. Shortly after this interview, on the same day, the 
plaintiff became possessed of the note and mortgage, by the assignment 
of witness, and gave to the defendant the indulgence desired by him. 
From aught that appeared upon the trial, the plaintiff was an innocent 
holder without notice. The defendant’s counsel here closed their case. 
The plaintiff then produced a letter, addressed to him by the defendant, 
dated Houston, January 20th, 1844, (being the day after the note and 
mortgage were assigned to plaintiff,) as follows, tu wit: 


“ Cor. S. Barter: 

‘ Dear Sir—I feel a considerable anxiety to know the event of 
the settlement made at Perry, between Beal and Bostwicks, so far as I am 
interested. Will you be so good as to write me what disposition was made 
of my paper held by Beal, if any? 1 well know I have nothing to claim 
from the Bostwicks, but from Beal much. I am fully apprised he has 
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been disposed to deal hard with me, but he should recollect, if he sues 
me, I can claim the advantages of the law, and most assuredly I will do 
so under existing circumstances ; but, if waited with till the end of the 
present year, I will pay every dollar of the debt. I only ask this of Beal ; 
he should grant it me. Will you be so good as to say to me by letter if 
Beal or the Bostwicks control my note at this time; and, if Beal has put it 
out of his control, what course will be taken by those who control it. 
Your answer to this in full will very much oblige your friend. 
“* Respectfully yours, 
“* Answer me at Perry.” “ H. H. Lumpkin.” 


And proved the said letter to be in the hand-writing of the defendant, and 
offered to read it in evidence upon said trial, when the counsel for the 
defendant objected, and the court below sustained the objection, and the 
letter was rejected. To which the plaintiff in error excepted. 

After argument to the jury, the court below charged, that, by the laws 
of Georgia, neither legal nor usurious interest could be recovered on a 
contract tainted with usury ; and that it made no difference whether the 
contract was in the hands of the payee or of an innocent transferree ; 
and that any payments of either legal or usurious interest made at any 
time on previous or prior renewals, must be deducted out of the sum 
originally loaned, and that the balance was all that the plaintiff was en- 
titled to recover. To which charge of the court below the plaintiff in 
error excepted. 

The plaintiff in error then requested the court below to charge the jury 
as follows : ; 

Ist. The plaintiff, on the foreclosure of a mortgage, when the defend- 
ant sets up the plea of usury, is entitled to principal and legal interest. 

2d. That where there have been renewals and payments of interest 
made, the note sued on being for eight per cent., defendant cannot deduct, 
from the note sued on, the interest paid on renewals. 

3d. That the defendant, knowing that the note was about to be tians- 
ferred by said Beal, and not notifying the plaintiff that there was any 
usury to be plead against the note, but representing to the plaintiff that 
it would be fully paid, he could not set up usury against the plaintiff. 

Which the court below refused, but charged the jury that the contrary 
thereof was law. To which the plaintiff in error excepted. 


S. T. Batey, in propria persona. 


As to the first ground, that the court refused our motion to strike out 
the defendant’s plea of usury, we think, from reading the words of 
the statute, (Prince, 424,) it will appear that the court erred ; the statute 
changed the former law ; it is therefore to be construed strictly. It pro- 
vides for the mortgagor to set up a defence to this summary proceeding : 
a proceeding intended not to supersede the old mode of foreclosure by 
bill, but cumulative of that, and for the facility of the mortgagee. But 
the door of equity is still left open to both mortgagee and mortgagor, if 
justice requires it, or they have cause. Wherefore, the Legislature con- 
fines the mortgagor to only two grounds of defence in this summary pro- 
ceeding: it declares that if payments have been made, and yet not credit- 
ed, or if there are sets-off which ought to be allowed in equity, the 
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mortgagor may make oath thereof: hence, the maxim of law applies, that 
when a statute includes by enumeration one or more of a class of rights 
conferred, it is an exclusion of all others ; or, in mathematics and logic, 
an exclusion ofa conclusion. It cannot be said, with reason, that because 
the statute has said to the defendant, that he may come in and set up two 
specified defences, he is therefore entitled to set up any defence. Eaz- 
pressio unius est exclusio alterius. 

He cannot swear that he has made payments that have not been cred- 
ited; he swears they have been allowed and credited on the renewals : 
he cannot swear that he has sets-off that ought to be allowed in equity ; 
such sets-off are unknown to equity, even of the usury paid, much less 
of legal interest paid ; even as against the original payee, much less is it 
allowed against a transferree for valuable consideration, as we shall show 
hereafter. 

As to the second ground, that Beal was not a competent witness, we 
rely on the well-settled principle,that if the witness is interested in favor 
of the party producing him, he is incompetent, but not for the other, to 
some extent. Now, the record shows that Beal transferred the mortgage 
without recourse, so that he is secure, although the plaintiff fail to re- 
cover. But if the rule is, as laid down by the court below, that usurious 
interest is recoverable back, then, if the defendant fail, and the plaintiff 
recover the full amount of the note, he can recover it back out of Beal. 
A party for whose use an accommodation note is made, is incompetent for 
the one who has used his name.—1 Greenleaf Ev. sec. 401. But it 
seems to us that the court below was led into what we deem, most res- 
pectfully, the many errors which it committed, chiefly from having taken 
for granted that usurious contracts are void, and not ‘merely illegal, aided 
perhaps by its repugnance to usury. If this proves to be a fallacy, as we 
hope to maintain, then the whole structure falls to the ground. We will 
endeavor to show that such contracts are only illegal, and not void : and 
so recoverable in the hands of an innocent holder. 

It requires no authority to convince or inform this court that a contract 
may be illegal, and yet not void; that contracts not malum in se, but only 
prohibited, without a declaration of their nullity ab initio, are only void- 
able, and are binding in the hands of innocent holders. Mr. Chitty says : 
“‘ Jllegality of consideration is no defence to an action on a contract in the 
hands of a bona fide holder, unless it is expressly declared to be void by the 
Legislature.””— Chitty on Bills, 86-7 ; 2 Esp. R.530;7 T. R. 630; ib. 390. 

Indeed, so reluctant are the courts to declare contracts void in the 
hands of the innocent—thereby punishing them and not the guilty—that it 
is by no means settled law that contracts, declared void by the Legisla- 
ture, are so in the hands of the bona fide holder. Hence Mr. Dwarris 
concludes, that it cannot be assumed in all cases that contracts declared 
void by the Legislature are so in the hands of innocent holders, and lays 
down, as the only infallible test, the addition of a penalty imposed upon 
those making or entering into contracts, declared void by the Legislature. 
— Dwarris on Stat. 742. : 

It is well known that the English courts did not arrive at a uniformity 
of decision upon the statutes of gaming and usury, until after long con- 
flict of judgment. The Court of King’s Bench first settled the law, as it 
now stands, upon the exceeding strong language in the several statutes 
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upon gaming; and then came the leading case of Lowe vs. Waller, (2 
Doug. R. 736,) which settled the rule upon usurious contracts, in the 
hands of innocent holders. In that case, Lord Mansfield, after express- 
ing his great leaning in favor of the plaintiff, remarks: “ But the words of 
the act are too strong ; besides, we cannot get over the case on the stat- 
ute of gaming, which stands on the same ground.”—2 Doug. R. 744. 
It will be found, on reference to decided cases, both English and Ameri- 
can, that the courts have held usurious contracts void, in hands of inno- 
cent holders, expressly on the ground that such contracts are, by their 
several statutes, declared void—not that there is anything in such con- 
tracts, per se, corrupt or morally dishonest; and they have often very 
strongly intimated their opinion, that the law, as it stood, worked great 
injustice, and aided dishonesty. Hence, so early as 58 Geo. 3, the Eng- 
lish Parliament declared such contracts recoverable, in the hands of inno- 
cent transferrees. New York passed a like statute in 1830, and several 
other States have also adopted this obvious principle of justice. 

The English judges having raised some difficulties, touching the en- 
forcement of the act of 58 Geo. 3, under certain state of facts, which 
often arose before them, the Parliament, to remove all doubt, and to pro- 
tect innocent holders under all circumstances, passed the act, (5 and 6 
William 4, ch. 41,) which, after reciting that several statutes against 
gaming and usury made void all instruments tainted therewith, thereby 
working great hardship to innocent transferrees, enacts, among other 
things, that “‘ such instruments shall b- deemed and taken to have been 
made, drawn, accepted, given, or executed, for an illegal consideration.” 

The second section of the act provides that, notwithstanding an inno- 
cent holder may recover, yet that the maker, after payment, may recover 
back the amount from the original usurious lender.—See the act in note 
to Hitchcock vs. Way, 33 vol. Eng. Com. Law R. 250. 

This act covered the whole question ; it made gaming and usury merely 
illegal ; that is, the contracts founded thereon, forbidden by law, and, 
therefore, voidable, not void. The able jurists who drew this act of par- 
liament, were well aware of all the consequences which would follow. 
They knew such contracts may be avoided, as between the original par- 
ties, but not against innocent holders; this they intended. They also 
knew, that being merely illegal contracts, money once paid under them 
could not be recovered back; this they did not intend, and therefore 
added the second section of the act. The case of Hitchcock vs. Way, (6 
Ad. and Ellis, 943, 33 Eng. Com. L. R. 249,) was on a gaming con- 
tract in the hands of an innocent holder, but made before the act of 5 and 
6 William 4. The court held, on that ground alone, that it Was not 
saved hy the act, and was therefore void. That the courts of Georgia 
have, so far as we know or believe, held usurious contracts subject to the 
same defence, in whosesoever hands they may be,.and that nothing but 
the principal could be recovered, we are free to admit ; and yet, without 
intending any disrespect, we beg to add, we have never heard or seen a 
sensible, much less a legal, reason given for such decisions. The only 
reason we ever heard given, is, that the reported decisions on a statute of 
usury, in England and America, decide such contracts void in the hands 
of everybody ; and this is true under the old usury laws; but, as we 
have already remarked, such decisions are expressly on the ground, that 
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the statutes declare them “utterly void.” And so was the law in 

Georgia, up to 1822. The old colonial statute of 1759 is but a copy of 
the statute of Anne. Its terms are, “ shall be utterly void.”” Doubtless, 

the practice of deciding under this ancient statute, led the courts into the 

error, to some extent, of following the spirit of its provisions after it ex- 

pired in 1822. Our act of 1822 was passed about three years after 58 

Geo. 3, and was probably suggested by it; but both acts were but fore- 

runners of a better age. Will any man contend that it is not a reproach 

to any civilized people to maintain a law that punishes the innocent for 

the sins of the guilty, as the old usury laws, confessedly, often did? Can 

the laws of Georgia bear this reproach? Will the court seek for a con- 

struction which will fix upon our law such reproach ? The Legislature 

expressly declares that the contract shall not be void, and that no for- 

feiture shall be incurred, but that no more than the principal shall be 

recoverable. They thus make the contract merely illegal, in the saine 

manner as if they had declared that such contracts shall not be paid, but 

that neither principal nor interest shall be recoverable in such case ; the 

original parties could not recover on such contracts, yet innocent parties 
might. Whenever the Legislature prohibits a contract, without more, the 
parties cannot recover on it; it is illegal; and yet innocent holders may. 
In this instance, the Legislature have said that only a part of the sum 
secured shall not be recovered. Does that render the contract less valid 
than it would have been if they had prohibited a recovery of the whole ? 
Such a proposition assumes a mathematical absurdity. It assumes that 
the parts are greater than the whole. Without multiplying authorities 
upon the point now under discussion, I ask leave to refer the court to the 
decision of the Supreme Court of the United States, in delivering the 
unanimous opinion of the court, in the case of Fleckner vs. The Bank of 
the United States. Judge Story said, ‘‘ The act has not pronounced that 
such a violation makes the transaction or contract ipso facto void, but 
has punished it by specific penalty of treble the value. It would there- 
fore remain to be shown how, if the bank had a general right to discount 
notes, a contract, not made void by the act itself, could on this account 
be avoided by a party to the original contract, who was not a party to a 
subsequent transfer.” “* The statutes of many of the States, as well as 
of England, contin an express provision that usurious contracts shall be 
utterly void, and without such provision the contract would be valid, at 
least in respect to persons who were strangers to the usury.”—5 Cond. 
R. S. C. 464; 8 Wheat. 338. 

Our statute expressly declares that usurious contracts shall not be void. 
—Prin. Dig. 295. Now, it cannot be legally contended, that the plain- 
tiff in error, having taken the note after it was due, is not an innocent 
holder ; for, in the first place, the court below did not put his decision 
upon that ground, nor was it insisted on in the court below ; and secondly, 
the evidence shows, that plaintiff did in fact take without notice, either 
express or implied. A note overdue, is held to carry implied notice to the 
purchaser, upon the principle that it says to him, this note, not having 
been paid according to promise, has been dishonored for some legal or 
equitable cause, rendering it invalid, and therefore warns the purchaser 
to inquire of the maker if such is the fact. But did any court ever s.ain- 

tain or decide, that if such was made and no objection was disclosed, or 
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the maker stood by, and witnessed the transfer or negotiation of his note 
to an innocent purchaser for a valuable consideration, that he could set up 
any defence to the note because it is overdue? The books are full of 
authority to the contrary. Some authorities have gone so far as to de- 
cide, that if a prior mortgagee witnesses a subsequent mortgage to the 
same property, and dves not disclose his mortgage, he shall be post- 
poned, although it is not proven that he knew the contents of the deed 
he witnessed ; and this on the bare presumption that he did know, so 
stringent are the courts against fraud. A note over due is just as nego- 
tiable as one not due, only one puts upon inquiry, the other may be taken 
without distrust. The inquiry to be made is not as to all defences in de- 
tail; all that the purchaser has to satisfy himself about is, whether there 
is any defence ; and if the maker stands by, sees his note about to 
be traded, and is inquired of as to when he can pay, and does not dis- 
_ close any defence to the note, he virtually, by his silence, assents that there 
is no defence; and if he afterwards sets up a defence, it is a fraud—a 
suppressio veri and a suggestio falsi—which all courts discountenance, in- 
stead of aiding. All this was admitted by the court below in ordinary 
cases of contract; but, forasmuch as the court held usurious contracts 
utterly void as to the interest in the hands of an innocent holder, it de- 
cided that neither fraud nor anything else, even an express promise to pay 
by the maker, could make the interest recoverable. We believe that we 
have shown that usurious contracts by the law of this State are only 
illegal, and not void ; and if so, the corollary of the court below, being 
founded on false premises, is itself erroneous; and since the plaintiff in 
error purchased with the assent and acquiescence of the defendant, un- 
apprised of any taint of usury, he took the note as an innocent pur- 
chaser. But admitting, for sake of argument, that such a contract is void, 
and not merely illegal, the court erred in deciding that the defendant, by 
his fraudulent conduct, could not be estopped from setting up his defence 
of usury. It is not true that such contracts, even under the old law of 
usury, which made them void, could not under any circumstances become 
binding. The courts have ever looked upon such defences with disfavor, 
and have felt that while they followed the decisions annulling such con- 
tracts in the hands of innocent holders, they were aiding, s/rictissimo jure, 
an iniquitous defence. Hence, whenever such party stepped within the 
pale of a court of equity, that court compelled him to pay principal and 
interest ; saying to him, he came there with unwashed hands. How 
much less then would any court sanction fraud in such a party? Fraud 
is a subject as much discountenanced by courts of law as courts of 
equity. Their jurisdiction is concurrent upon all questions of fraud. In 
South Carolina, where all usurious contracts are declared void by statute, 
their courts have held that if a maker of a note stood by, and saw his note 
transferred for a valuable consideration to an innocent purchaser, without 
disclosing the usury, he could not afterwards set up such defence.—2 
Bailey’s R. 59. Judge Story sustains, by abundant authority, that if a 
party, by his silence or acquiescence, misleads another, he shall be 
estopped from ever setting up defence or claim against the right or title 
acquired by that other ; or if one only stands by, and in silence suffers an- 
other to cqmmit a fraud, he shall be bound by such fraud, upon the 
ancient maxim, Lraus est celare fraudem.—1 Story’s Equity; sec. 384 to 
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389. So stringent are the courts of England against fraud and deceit, 
that the King’s Bench have held, that if- the insured knew of a mere ru- 
mor which would likely enhance the premium of insurance, but which 
rumor proved to be false, and did not apprise the underwriter of such 
rumor, the policy was void.—Lynch vs. Durnsford, 14 East R. 494. 

If, then, it was legitimate to prove fraud to bind the defendant, the let- 
ter in question, which the court below repelled, was legal proof. It was 
further legal proof to show a promise on the part of the defendant to pay 
to an innocent holder a note invalid only in the hands of the original 
payee for a valuable consideration—that of further indulgence. But our , 
process of foreclosure of a mortgage is only a substitute for the forme: 
mode by bill in equity. The Legislature wisely deemed, that if the 
debtor had no defence to make, it was unjust to the creditor to require 
him to raise a useless litigation: therefore they declared, that as the pre- 
sumption was against one who had acknowledged a debt by a solemn deed 
of conveyance, the creditor need only call on him to show if he had any 
defence by matters arising subsequent to his acknowledgment of the debt 
by deed ; so that the whole litigation, if there is any, is raised by the mort- 
gagor: he is the actor ; he makes up the issue by his affidavit—on that, and 
that alone is the issue formed in every case; so that if the court should 
hold that the defendant may set up usury as a defence against a mortgage 
at law, still he, being the one who raises the litigation, and shows the 
usury by his affidavit, it is in effect a proceeding in equity ; and the fae: 
that the whole proceeding is before the judge and a special jury, with 
which a petit jury has nothing to do, shows that the Legislature con- 
sidered it an equitable proceeding, and if so, the defendant is bound to 
pay legal interest according to the rule inequity. If goods are pawned on 
usurious contracts, they cannot be redeemed without proving a legal ten- 
der of principal and interest—Litzroy vs. Gwillim, 1 T. R. 153. So, ifa 
mortgage of land be made to secure a usurious contract, it cannot be re- 
deemed without paying principal and legal interest.—12 Serg. and 
Rawle, 46. 

In Pennsylvania they foreclose at law. 

The court also erred in deciding that the plaintiff was entitled to 
only the balance of the original sum loaned, after deducting all the pay- 
ments therefrom ; for all the payments were made, and the renewals took 
place between defendant in error and Beal, before the transfer to 
plaintiff; and the note transferred is proven to be for the balance due, 
after all payments, and on which only legal interest is reserved.—Chad- 
bourn vs. Watts, 10 Mass. R. 121. If the court should hold that usury 
may be set up on the foreclosure of a mortgage, still, how can the 
mortgagor be allowed to set up payments of interest, and deduct them - 
_out of the principal? When the statute says he may set up such sets- 
off and payments as ought to be allowed in equity, would equity allow 
these? These payments of interest can only come in, in nature of sets- 
off; for it is in contemplation of law a reception of money by a party 
not entitled to it, if it is considered as payments on usurious considera- 
tion. Clearly such sets-off cannot be allowed against a transferree for 
value, although he take the note after it is due.—6 Cowen R. 693; 1 
Paige R. 112,624. But again: most clearly nothing can be set-off but 
what may be sued for. A set-off is a cross-action. Now, whoever 
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dreamed—amuch less, what court ever before decided—that legal interest, 
after having been paid, could be recovered back? Furthermore, if our 
position be founded in law, that usurious contracts are merely illegal and 
not void, the defendant could not recover back money paid on this con- 
tract, even out of Beal, and of course he could not set off such pay- 
ments, which would be equivalent to a recovery. How much less shall he 
be permitted to recover such amounts of payments out of a transferee, 
who has had no hand in violating the law or in doing him wrong, and 
who has not received one cent of the sum thus unjustly claimed.— 
Douy. 468; 3 T. KR. 266; Cowp. 790; 1 Hen. and Munf. 33; 2 Moore 
R. 538; Maule and Sel. 500 ; 6 Mass. R. 84; ib. 381; 5 Mass. R. 385 ; 
3 Pick. 446; 6 Cowen, 431; 2 Fairf. 306; 8 7. R. 575, 

It is no answer to say, the endorsee may have his recourse back upon 
his endorsor to recover hislosses. This is often afrail reliance; and be- 
sides, it is not in consonance with the ideas of Christian civilization and 
just laws to permit one who has been wronged to take his redress out of 
the pocket of an innocent party, and then coolly say to him, you may 
take your redress out of the man that has wronged me. 


Wasuincton Por and Rosert V. Harpeman, for the defendant 
in error. 


Cuartes J. M’Donatp, for the plaintiff in error, in conclusion. 


The statute of Georgia does not authorize the defendant to set up 
usury against the mortgagee’s demand on a motion to foreclose. It is 
only in cases of disputes arising in regard to the amount due upon a 
mortgage, where payments have been made, or where there are sets-off 
which in equity ought to be allowed, that the party may arrest the pro- 
ceedings against him under the statute. The statute prescribes the 
mode of procedure and the objections which the mortgagor may make. 
—Prin. 424. The amount or sum due is to be ascertained from the 
face of the papers, unless the defendant could prove payment. Statutes 
are to be construed one part by another, and statutes in pari materia 
are to be construed together. What the Legislature intended, is ex- 
pressed in the 16th section of the judiciary, (Prin. 424,) viz: payments 
and sets-off. Usury is neither a payment, nor is it a set-off, and never 
is pleaded as either. It is not so pleaded in this case, and of course 
was not so regarded by the defendant. The 2d and 3d points have been 
decided by the Supreme Court. The court erred in charging the jury 
that neither the usurious interest nor legal interest can be recovered by 
an innocent holder of a note tainted with usury. This was true under 
the act of 1759, which declared the contract void.—Prin. 294. But 

now, by the act of 1822, (Prin. 295,) it is declared that the contract 

‘shall not be void on which a greater than lawful interest is reserved. 

Illegality of consideration is no defence in an action at the suit of a 
bona fide holder, without notice of the illegality, unless he obtained the 
bill after it became due, or unless it has been so expressly declared by 

the Legislature.— Chitty on Bills, 116. 

In no case is the innocent endorsee of a note or bill of exchange, 
affected by the consideration passing between the original parties, except 





DECATUR, AUGUST TERM, 1846. 401 
Bailey vs. Lumpkin. 








in cases in which the Legislature has declared the instrument void. 
If the instrument be void between the original parties, and as between 
them subject to the common-law maxim, that in turpi contractu non oritur 
actio, the bona fide holder is not affected by it, unless the legislative act 
declares it void. It is all the same, if the consideration be illegal at 
common law, or is declared so by statute, the bona fide holder who has 
a higher equity, and is always favored in the law, is protected.—Ayd on 
Bills, 280, 283; Byles on Bills of Exchange, 81; 2 Espinasse, 534 ; 
Smith’s Mer. Law, top page. Contracts tainted with usury are not 
declared void by our statute, but are expressly declared to be not void. 
In the hands of a bona fide holder, then, promissory notes and bills of 
exchange, the consideration of which is usurious, are not void, but 
recoverable. 

But it may be contended, that the note and mortgage, having been as- 
signed after maturity, the assignee took them, subject to all the defences 
that might have been set up against them in the hands of the original 
holder.— Story on Bills, 210 ; 3 Kent, 79. This rule is not without ex- 
ception, or perhaps it may be proper to say, that thisis not the rule. ,The 
true rule is, that when a note over due is offered, its being over due, being 
out of the common course of dealing, is of itself such a suspicious 
circumstance as makes it incumbent on the part of the party receiving 
it, lo satisfy himself that it is a good one.—Chitty on Bills, 243. ‘It is the 
duty of the endorsee, if he takes the bill after it is due, to make inquiry 
concerning it.—8 Taunt. 19; 3 7. R. 82. In this case, the assignee 
held conversations with the maker of the note and mortgagor, who, so 
far from making objection, promised to pay it, and the assignee took it 
under these circumstances. He is a dona fide holder, to all intents and 
purposes. 

The court erred, we maintain, in refusing to charge that the plaintiff, 
on the foreclosure of a mortgage, when defendant sets up usury, is 
entitled to principal and legal interest. 

The defence of usury cannot be made in the shape of a plea of 
set-off. 

It is a defence against the consideration. A plea of set-off admits 
the plaintiff's demand, but alleges a counter-demand. In this case, the 
defendant has pleaded to the consideration, and not a set-off. Whena 
statute prescribes a mode of proceeding, or a remedy, that must be pur- 
sued, and the defendant is entitled at law to the defences only which 
the statute authorizes. A set-off is, indeed, admissible only in cases of 
real estate, and they must be pleaded and allowed before foreclosure. 
—Prin. 424. If the mortgagor has made payments, or has amounts due 
him from the mortgagee, which by agreement are to be applied to the 
mortgage, such payments and amounts would of course reduce the 
amounts due upon the mortgage, and these would be allowed as part 
payments. 

But to allow the mortgagor to bring in any demand which he might 
have against the mortgagee, and set it off against the mortgage debt, 
would be to destroy the mortgage security. The mortgagee might have 
other demands against the mortgagor ‘besides those secured by the 
mortgage, and for which he holds no security. It would be unjust, 
therefore, to allow sets-off to be pleaded, except such as apply specially 
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to the mortgage. A bill might be filed, perhaps, to settle all accounts, 
but then equity would only allow ascertained balances of other accounts 
to be applied to the mortgage.—4 Johns. Ch. R. 616 ; Hopkins, 270. 
But what is sought to be brought in by defendant is, not a set-off, but 
an objection to the consideration, which is not admissible by the statute. 
The mortgagee must swear to the amount due on the mortgage. This, 
of course, is to be ascertained by the agreement between the parties. 

A debt is a sum of money due by certain and express agreement, as 
by a bond for a determinate sum, a bill or note; a special bargain ; a 
rent reserved on a lease ; when the quantity is fixed and specific, and 
does not depend on any subsequent valuation to settle it—3 Black. Com. 
154, side page. The amount due, then, appears upon the note or 
mortgage. ‘The illegality of the consideration is matter of avoidance, 
and, in actions at law, must be specially pleaded.—1 Chiity 551. 

The statute does not authorize the defendant to arrest the proceed- 
ings of the mortgagee or his assigns, for any matter of avoidance or 
illegality in the consideration. It is only where there is a dispute as 
to the amount due. The mortgagor is not without a remedy in such 
case against the mortgagee, though against a bona fide assignee he is 
remediless. The assignee, in this case, is so bona fide ; for he was not 
cognizant of any defect in the consideration, and the mortgagor, know- 
ing that he was about to trade for it, did not inform him of difficulty, 
and encouraged the negotiation by promising to pay it. Were the 
mortgage in the hands of the mortgagee, or were the defence available 
against the assignee, the mortgagor might file his bill to enjoin the pro- 
ceedings, and have the usury inquired into. He, therefore, in an 
event, has hisremedy, but it isin equity. But were he to file his bill, the 
court would require of him to do equity. He must, in that case, pay 
up the principal and interest. The court will not give a latitudinarian 
construction to the statute to let in an inequitable defence. 

A court of law, in the exercise of its equitable powers, will put the 
party, in whose favor they are exerted, on terms. This has been ex- 
pressly adjudicated, Fitzroy vs. Gwillim, where the plaintiff, in an action 
of trover, for the recovery of goods pledged for a usurious loan, was re- 
quired to pay principal and legal interest before she could recover. 
Lord Mansfield decided the action of trover was an equitable action.—1 
Term R. 154; Hindle vs. O’Brien, 1 Taunton, 414. 

The authority of these cases has been questioned. The principle of 
them is maintained, and they have been questioned only on the facts, ex- 
cept that the Court of King’s Bench, in one case, ( Roberts vs. Goff, 4 
Barn. & Ald.) refused to recognize as authority the practice of the com- 
mon pleas. 








His Honor Judge Lumpkin gave no opinion in this case, the defendant 
in error being a relation. 


By the Court—Niszer, Judge. 


This was a proceeding under our statute to foreclose a mortgage upon 
real estate. The petitioner, S. T. Bailey, Esq., was the assignee of the 
note and mortgage securities, having taken them after the maturity of the 
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note. The defendant filed the plea of usury, also, alleging payments,which 
plea was verified. Upon the trial below, the counsel for the plaintiff 
moved the court to strike out the defendant’s plea, upon the ground that 
the statutes of Georgia do not gontemplate, or authorize, the setting up 
of usury at law against a mortgage on a rule to foreclose. This motion 
was overruled, and that 1s claimed to be the first error committed by the 
presiding judge in this cause. 

The act of 1799, (Prin. Dig. 423, 424,) after prescribing the mode of 
proceeding to foreclose a mortgage on real estate, farther enacts as 
follows: * And, in case of any dispute as to the amount due on any mort- 
gage, if the mortgagor shall appear within the time prescribed by this act, 
and make affidavit that he hath made payments which have not been 
credited on said mortgage, or that he is entitled to sets-off, which in 
equity ought to be allowed, the court shall appoint one or more fit per- 
son or persons to audit and liquidate the same; but either party shall be ' 
entitled to a new trial therefrom,” &c. It is argued by the counsel for 
the plaintiff in error, that the right of defence against the foreclosure of a 
‘mortgage, given by this statute, is limited to payment and equitable off- 
sets, and, inasmuch as the plea of usury is neither payment nor set-off, 
it cannot be allowed. The terms of the statute do not explicitly embrace 
such a plea, nor yet do they necessarily exclude it. The act declares, 
that in case of any dispute about the amount due on a mortgage, if the 
mortgagor shall appear within the time prescribed, and make affidavit of 
having made payments not credited, or that he is entitled to off-sets 
which in equity ought to be allowed, the court shall appoint persons to 
audit and liquidate the accounts between the parties, &c. As to pay- 
ments and equitable off-sets, they are to be verified and submitted to 
auditors; the statute is very explicit as tothe right and mode of defence, 
so-far as these are concerned. But is the defence necessarily confined to 
these? The act contemplates a dispute about the amount due, and seems 
to admit the right of contesting the amount due upon other grounds, as 
well as those of payment and set-off. The statute of Georgia inhibits 
the collection of lawful and usurious interest upon contracts tainted with 
usury, when attempted to be enforced against the borrower. Now, the 
statute which, when plead and sustained, reduces the amount of the plain- 
tiff’s recovery by the lawful and usurious interest, is neither payment 
nor set-off. But the plea of usury does create a dispute about the 
amount due; it makes an issue as to the amount the plaintiff is entitled 
to recover. How would it be if the mortgage was given to secure a 
note given for a gaming consideration, or to compromise a felony ? Would, 
in such case, the defendant be debarred his defence? It is worthy of 
attention, in construing this statute, that usury is a defence allowed rather 
in furtherance of that public policy upon which laws are founded, than 
as a favor to the borrower. Ifa contract by law is utterly void, the de- 
fence upon grounds of public policy ought to be let in. Quoad the 
interest, this court has determined that usurious contracts are void. 

The maxim “ ezpressio unius est, exclusio allerius,”’ the express men- 
tion of one thing implies the exclusion of another, is frequently quoted 
in our courts. It was claimed to apply to the construction of this 
statute. 

It may not be, therefore, amiss to look into its meaning, and inquire 
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how far it is applicable in the construction of statutes ; and endeavor to 
reduce it, if possible, from a vague generality to a definite signification, 
This maxim applies, in the first place, rather in the construction of con- 
tracts than statutes, and more particularly to deeds. We are not to be 
understood, however, to say, that it is not at all used in the interpretation 
of statutes. A maxim very nearly identical with it, to wit, expressum 
facit cessare tacitum, applies more particularly in the construction of 
statutes. This maxim then only means, “ that if you expressly name (in 
a deed or other contract, for example) some, out of certain requisites, the 
inference is stronger that those omitted are intended to be excluded, than 
if none at all had been mentioned.””—Broom’s Legal Mazims, 278-9, 280 ; 
9 A. and E. 953. The inference drawn from the fact of specification is 
stronger but not conclusive, that all other things are excluded. Now, in 
the act of 99, because payments and equitable offsets are expressed, the 
inference is not conclusive that no other grounds of defence are to be 
admitted. This act is open to this construction, to wit : the Legislature, 
in mentioning payment and equitable offsets, intended, in the first place, 
to put the defendant upon terms, as to these two grounds cf defence ; (this 
is proven in the requirement that they shall be filed within a specified 
time, and verified ;) and secondly, to create a board of auditors to liquidate 
the accounts when they are filed; leaving all other defences where the 
general law places them. This construction is aided by the direct reference 
made in the act to disputes as to the amount due. That is to say, when 
there is a dispute between the parties as to the amount due, and that dis- 
pute has reference to payment or equitable sets-off, the mode of defence 
prescribed in the statute must be followed ; but if the dispute has refer- 
ence to any other legal defence, then as to that the general law of plead- 
ing obtains. Int he application of the maxim, expressum, &c., to statutes, 
it is not to be understood that where the Legislature has put the strongest 
cases, the lesser are therefore to be excluded ; but, on the contrary, 
there are cases where, by construction, the greater are intended to include 
the less.—Broom’s Legal Maxims, 285. 

But the view of this subject, which to the mind of this court is deci- 
sive, is this: The process of foreclosure in England is by bill in chan- 
cery. Our statute dispenses with the equitable proceeding, and gives 
a more easy, direct, and less expensive process of foreclosure at law. 
This legal mode is in lieu of the bill in chancery. This is, therefore, 
what we are in the habit of calling an equitable statute; it is not in 
derogation of the existing law, and, therefore, to be construed strictly ; 
but it is declaratory of it, and remedial, and, therefore, to be construed 
liberally. It affirms the law of foreclosure, by providing a different 
remedy under it. The mortgagee, instead of being driven into a court 
of chancery to foreclose, is admitted at law to all the rights which he 
had before the statute, in equity, as to this subject matter. Can we in- 
fer that the Legislature intended to give this new and summary mode 
of foreclosure to the mortgagee, and not give equivalent rights of de- 
fence to the mortgagor? to create for the plaintiff an easy and rapid 
mode of foreclosure, and still hold the defendant to the necessity of 
going into a court of equity, to assert his rights against it? The Legis- 
ature intended to do no such iniquitous thing. Upon the creation of 
a new remedy, we think the rights of defence which belonged to the old 
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remedy, unless expressly inhibited, attach to the new. As the plaintiff 
is here let into the rights at law, which he before had in equity, so the 
defendant is let in, also, at law to those rights which he before had in 
equity. It will not be denied but that in England, upon a bill, to en- 
force a usurious security, the defendant could plead the statute of usu- 
ry. If so, he may, under our statute, against a process to enforce a 
usurious security, also plead the statute of usury. Such a plea is not, 
as we think, expressly, or by fair construction, inhibited by the act of 
1799. 

The enumeration of certain defences which he may make, and the 
manner of making them, does not, under these views of this subject, ex- 
clude all others. It is a sound general principle, says Broom, in the 
exposition of statutes, that less regard is to be paid to the words used than 
to the policy which dictated the act.—Broom, 247. 

Now, the policy of the act of 1799 was to give to both parties the 
rights at law, which could only be asserted in England, by a tedious 
and costly proceeding in equity. Again, where the words are general, 
and a statute is only declaratory of the common law, it shall extend to 
others, besides the persons or things named.— Broom, 285-6 ; 14 Mass, 92- 
3; 3 Hill, 472. 

We think, therefore, that the court did not err in refusing to grant 
the motion to strike out the defendant’s plea. 

The second ground of error is, that the court improperly admitted 
N. H. Beal, the payee of the note, and mortgagee, and also the trans- 
ferror of the mortgage, to be sworn in the case. The witness was call- 
ed by the defendant to prove usury in the contract. The record dis- 
closes that the mortgage and note were transferred to S. T. Bailey, by 
Beal, the witness, without recourse upon him. 

The only ground relied upon by the plaintiff in error, to exclude 
Beal, was interest. The disqualifying interest of a witness must be 
some legal, certain and immediate interest, however minute, either in the event 
of the cause itself, or inthe record, as an instrument of evidence in support 
of his own claims or against him in a subsequent action.—1 Greenleaf, 
sec. 386; 1 Starkie Ev. 102; 3 C. R. 27; 6 Bing. 390; 7 C. R. 62. 

The true test of the interest of a witness is, that he will either gain 
or lose by the direct legal operation of the judgment, or that the record 
will be legal evidence for or against him in some other action.—Greenleaf, 
sec. 390; Gilbert Ev. 225; 3 C. R. 27; East, 581. The applica- 
tion of these two rules to this case will determine the interest and, 
therefore, the competency of thiswitness. We think that the fact of the 
transfer being made without recourse, by Beal to the plaintiff, Bailey, very 
materially affects this question. Bearing this fact in mind, we apply the 
test. It is very clear that he could not gain or lose a single cent by 
the direct legal operation of the judgment. Let that be for the plain- 
tiff or the defendant—for the whole amount of the plaintiff’s claim, or 
for less—its legal effect will not be to put anything into his pocket or 
abstract anything therefrom. Having parted with these securities, the 
judgment will be inter alios. Can the record in this case be legal evi- 
dence for or against him in some other action? He is called to prove: 
usury in the securities, which he has transferred to the plaintiff. Sup- 
pose his testimony does not establish the usury—could it’ in that event 
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affect, in any way, the rights of the plaintiff? Could the record, in that 
event, be legal evidence for or against him, in any suit which might af- 
terwards occur between him and the plaintiff ? We think not; because, 
in that event, the plaintiff’s rights would be the same, and "the judg- 
ment, so far as his testimony affects it, the same as they would be if he 
was not sworn at all. 

But, in point of fact, he did establish the usury, and the effect of 
his testimony was to reduce the amount of the plaintiff ’s recovery. 
Now, if he, by his contract with the plaintiff, was liable over to him as 
transferror of these securities, in that event, the record of this cause 
would be evidence against him, in an action by the plaintiff for the loss 
sustained upon them. But, by his contract with the plaintiff, the plain- 
tiff agreed to take the securities at his own risk, without recourse upon 
Beal. Such being the case, we do not believe that this record could 
be legal evidence, for or against the witness, in any suit which we can 
imagine could originate between him and the plaintiff How, then, will 
he stand affected towards the defendant? If he proves no usury, then 
the record will be just as though he had not been called, and if he does, 
then defendant is allowed it, in this action, as a credit upon the plain- 
tiff’s claim, and could not recover it a second time, out of anybody. 
So that we do not perceive that in any possible contingency the record 
of this action could be legal evidence, in favor or against the witness ; 
our judgment is that he was competent. 

We did not understand the third ground to be insisted on in the ar- 
gument, and shall therefore express no opinion upon it. 

The fourth exception alleges error in this, that the court charged the 
jury, that neither legal nor usurious interest can be recovered on a con- 
tract tainted with usury; and it made no difference whether it was in 
the hands of the original payee or an innocent endorsee. 

The Legislature ‘of Georgia have declared, that upon all contracts 
tainted with usury, the principal of such contracts only shall be recoy- 
ered.— Prin. Dig. 295. As a general proposition, we think it is true, 
that neither legal nor usurious interest can be recovered in this State 
upon usurious contracts. We know of but one instance in which the 
lawful interest, even, can be recovered; and that is, where the borrower 
is compelled to go into equity, to prove that the contract is usurious. 
In that case he will be held to do equity, that is, pay the principal and 
legal interest, before he can be relieved from the payment of the usurious 
interest. Nor docs it matter whether the usurious contract is in the 
hands of the original payee or an innocent endorsee. It is very true 
that the courts in England struggled hard to protect an innocent en- 
dorsee against the plea of usury, because of the obvious hardship of the 
case. They, however, did yield to the irresistible force of the reason- 
ing upon this subject, and determined that a security, void by statate, as 
in the case of usury and gaming, was void in the hands of a bona fide 
holder, without notice. The security being udterly void by law, it ‘could 
acquire nowhere, and in no way, any vitality. A transfer, for value, to 
one ignorant of the taint, could not breathe life into the contract. Void 
in the beginning, it was void forever, and everywhere. The other rea- 
son for this determination of the British courts is this: If a usurious 
contract could be enforced, in the hands of a third person, then it would 
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be the easiest thing imaginable to defeat the statute of usury. The pub- 
lic policy of the laws against usury imperiously required such a decision. 
It was, consequently, made, and, for a long series of years, acquiesced 
in.—Chit. on Bills, 10th Am. ed. 86-7-8 ; Lowe vs. Waller, Doug. 736 ; 
1 Stark. 385; 2 Bar. and Ald. 590; 8 Price, 288. 

These decisions have been followed by similar adjudications in thg 
United States.—3 Johns. Cases, 206; 1 Bay, 28; 1 Greenlexf, 167; 2 
Caine’s Rep. 150; 10 Mass. 121; 3 Day’s Rep. 268. The law, as thus. . 
settled, was modified by statute, in England, first by the act of 58 
Geo. 3, which protected a holder, for value, without notice. By statute 
of William 4, bills and notes given for usurious considerations are de- 
clared to be not void, but given for an illegal consideration. By act of 
3 and 4 William 4, bills and notes not having more than three months 
to run, were exempted from the operation of the usury laws. This ex- 
emption, by 7 William 4, and 1 Vict., was extended to bills and notes 
not having more than twelve months to run. And by 2 and 3 Vict. this 
exemption was extended to all contracts, for the loan of money, above 
ten pounds. And other provisions are likewise found in the same stat- 
ute touching this matter.—Chit. on Bills, 87-8-9. 

Thus we find that, at common law, as it stood in May, 1776, when we 
adopted it, all securities tainted with usury were void in the hands of in- 
nocent holders. And now, therefore, the common law upon this subject 
is the law of Georgia, unless our own legislation has repealed it. The 
statutes of England, referred to in repeal of the common law, are all 
repealed since the year 1776, and, therefore, not of force in Georgia. 

It is argued by counsel for plaintiff in error, that the common law 
made void these securities in the hands of bona fide holders ; because by 
statute, in England, such securities were declared utterly void ; that our 
statute does not make the contract utterly void, and, therefore, the com- 
mon law does not apply in this State ; for, say they, cessante ratione legis, 
cessat ipsa ler. The difference between the English statute of usury and 
ours is this: their statute makes the whole contract void—ours makes 
the contract void as to legal and usurious interest. This court has so 
construed the act of 1829, in the case of Winkler and Scudder. The 
reason, therefore, of the common law applies here in all its force, so far 
as the interest is concerned. To the interest-only do our pleas of usury 
apply, and we hold that they apply, whether the security be in the hands 
of the original payee, or an innocent holder, without notice. 

It was argued by counsel for plaintiff in error, that the plaintiff in this 
cause, below, had no notice of the usury in the contract, and, therefore, 
mo evidence could be admitted against him, under the plea of usury. 
The record does not show that he had express notice ; nor is this neces- 
sary, to admit the defendant’s plea. It is apparent on the record, that 
the plaintiff took this note and mortgage after it fell due. The learned 
counsel argued, that bills and notes are negotiable after as well as before 
they fall due ; which proposition we do not controvert. He, however, 
claimed, that the only effect of the bill, or note, being over due, is to put 
the world, and, therefore, the hdlder, upon guard as to taking it. To 
this proposition we do not assent. The dishonor of the note, does put 
the world upon its guard; and, for that very reason, the holder takes 
it, liable to all the equities between the original parties. The presump- 
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tion of law is, that there are equitable defences to a dishonored note, or 
bill, else it would have been paid at maturity. The fact, therefore, of 
dishonor is notice to the holder. He, generally, takes it on the credit 
of the person who gives it to him. The rule is laid down with great 
precision and perspicuity by Lord Ellenborough, in Timson and Francis, 
1 Camp. 19, in these words: “ After a note, or bill, is due, it comes dis- 
graced to the endorsee, and it is his duty to make inquiry concerning 
it. If he takes it, though he gives a full consideration for it, he takes 
it on the credit of the endorser, and subject to all the equities with 
which it may be encumbered.”—3 7. R. 82; 7 T. R. 431; 3 T. Ron. 
483 ; Doug. 632; 6 Bingh. 109 ; 5 Mass. 299; 6ib. 451; 3 Johns. Rep. 124; 
7 Johns. Rep. 26; 4 Greenlf. 415; 3 Wend. 605; 12 Wend. 523 ; 8 Conn. 
336; 10 Wend. 86. 

In connection with this head of error, itis convenient to consider the 
last, which is as follows, to wit: The court declined to instruct the jury, 
that the defendant, knowing that the note was about to be transferred 
by N. H. Beal, did not notify the plaintiff that there was any usury to be 
plead against it, but represented to him that it would be fully paid, and 
therefore was not entitled to make this defence. ‘The facts as to this 
point are are as follows: N. H. Beal, being about to trade this note and 
mortgage to Bailey, sent for the defendant, and a conversation took place 
relative to them. The defendant was informed that Beal was about to 
transfer the securities to Bailey, and did not disclose that the note was 
usurious, but stated, in the presence of the plaintiff and Beal, that he did 
~ not like to be sued, and urged both of them to use their influence with the 
legatees, (for whom Bailey was then acting as agent,) to get him indul- 
gence until the next fall or Christmas, when he would pay every dollar 
of the note, principal and interest. Nor did the witness, Beal, disclose 
the usury. Afterwards, and on the same day, the plaintiff took the note 
and mortgage. The doctrine asserted in the last ground of error, as 
founded upon these facts, we take to be this: If a party, by the willful 
suggestion of a falsehood, is the cause of a prejudice to another, who has 
a right to a full and correct representation of the fact, such party’s claim 
ought to be postponed to that of the person whose confidence was induced 
by his representation ; and there can be no real difference between an ex- 
press representation and one that is naturally and necessarily implied from 
the circumstances. A party who enables another, tco, to commit a fraud, 
is himself answerable for consequences. We recognize, in these proposi- 
tions, sound law ; they obtain, as rules in equity. For example, a man 
having a title to an estate offered for sale, and knowing his title, stands by 
and encourages the sale, or does not forbid ‘it, and another is induced to 
buy, the purchaser’s title is good. So one holding a mortgage upon an 
estate, stands by and sees the mortgagor execute another mortgage, 
without disclosing the existence of his own, his older mortgage lien will 
be superseded.— Story’s Eq. sec. 384, 385; Sugden on Vendors, ch. 16 ; 
6 Johns. Ch. R. 166 w 172; 1 16.354. Courts of Jaw also act upon the 
same just and enlightened principles. Lord Denham, in Pickard vs. 
Sears, (6 Adolph. and Ellis, 474,) says: “ The rule of law is clear, that 
where one by his words or conduct, willfully causes another to believe in 
the existence of a certain state of things, and induces him to act on that 
belief, so as to alter his previous position, the former is concluded from 
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averring against the latter a different state of things, as existing at the 
same time.” —9 B. & Cres. 586; 3 Barn. & Ald. 318, note (a) ; 14 East, 
994; 1 Story Eq. 375, note. Applying the principles, under the facts in 
this cause, to the right of the defendant to plead, we have no hesitation in 
saying, that they would preclude him from setting up all defences, except 
the invalidity of the note by law. They would preclude him generally, 
but do not preclude him in this case; because the defence of usury is 
founded on public policy, und no act or omission of the borrower, however 
fraudulent, can make valid a note declared by the law void on account of 
usury.—-Blydenburg, 87 ; 1 Bulstrode, 17; 3 J. C. 206. .The case re- 
lied upon to sustain this ground of error, reported in 2 Bailey, 59, seems 
at first view tosustain it ; but upon looking at it carefully, I find that it has 
really no relevancy to it whatever. It is avery brief report. The state- 
ment (and that is the whole case) is this: ‘* Where the endorser of a 
note, made to raise money at usurious interest, represents to a purchaser 
that it is a business note, made for a bona fide consideration, and the maker 
is present and acquiesces, it is a fraud upon the purchaser, and both are lia- 
ble. Yes, both are liable, but not on the note. They are both liable for 
the fraud, in the proper form of action. So here, it may be, (but as to 
that the court expresses no opinion,) that both Beal, the endorser, and 
Lumpkin, the maker, are liable to Bailey. We do not find any error in 
the record as to the two assignments last considered. 

The 5th ground of error is, that the court charged that any payments of 
legal or usurious interest, made at any time previous, on prior renewals, 
must be deducted out of the sum originally loaned, and the balance was 
all the plaintiff was entitled to recover. In Winkler vs. Scudder, tried at 
Hawkinsville, this court determined this point, in accordance with the 
charge of the presiding judge in this case; we find no reason for revers- 
ing that decision. 

The next error complained of is in this: that the court refused to 
charge the jury that the plaintiff, on the foreclosure of a mortgage, where 
the defendant sets up the plea of usury, is entitled to recover principal and 
legal interest. This exception assumes, that the plea of usury is analo- 
gous toa proceeding in equity on the part of the borrower to establish and 
escape from the usury. On such a proceeding, we admit, as already 
stated, that the borrower must do, before he can get, equity ; that is, he 
must pay not only the lawful interest, but the principal. But this pro- 
ceeding is not in equity, but in law. We have already undertaken to 
show, that under our act of 1799, the defendant is entitled to the plea of 
usury. But whether this proceeding be considered at law or in equity, 
in either case Bailey is the plaintiff; he is the moveant. The defendant 
is brought into court by a process sued out at his instance. Now, the 
rule is well settled, that where the lender goes into equity, or to a court 
of law, to enforce a usurious contract, he cannot recover either the legal 
or the usurious interest.—1 Fonblangue 190, note; 5 John. Ch. R. 136. 
See also this opinion on the first assignment. 

We find but one more point made, for our consideration in this case, 
and that is, that the court declined to charge that the payments of 
interest, made on previous renewals, could not be deducted from the 
amount due on the note sued on; because that was a note bearing legal 
interest, and therefore not usurious. The facts are, that the note sued 
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on was in renewal of previous notes, tainted with usury ; and that only 
a part of the interest reserved had been paid. It is also proven that 
the note in suit bore interest at eight per cent. only. 

The infection of usury follows all the securities, however varied in 
form and amount, which may be afterwards given for the same debt.— 
Blydenburg, 98 ; 5 Conn. 184; 15 Mass. 96; 3 J. C. 206 ; 20 Johns. 
Rh. 285 ; 9 Cowen, 647; 6 Wendell, 415. 

The renewal of the last note, at only lawful interest, does not ereate 
an exception to the rule. If, upon a usurious contract, the whole 
interest, and part of the principal, is paid, and the debt is renewed at 
lawful interest, and that note negotiated, and itself renewed to the 
endorsee at lawful interest; it was held that the last note was not 
obnoxious to the statute of usury, in the hands of the endorsee.—10 
Mass. R. 120. This case was relied upon, by counsel for plaintiff in 
error, in the argument. But its facts are very different from those of 
the case at bar. According to the testimony in this case, the usurious 
interest reserved had only been paid in part. The note sued on still 
covered, and was designed to secure, illegal interest. If the case from 
10 Mass. R. be authority, it cannot help the plaintiff in error. 
Although the radical vice of a usurious contract attaches to and infects 
all future securities for the same loan, yet the contract may be purged. 
For example: if there is an accounting between the parties to a usurious 
contract, and all sums previously paid usuriously are deducted, and a 
new security given for the balance, the contract is said to be purged, 
and the last security taken is valid.— Saunders’ Plead. and Evid. 898 ; 
2 Car. and Pay. 397; 1 R. and M. 123 S. C.; 1 Camp. 165; 2 
Taunton, 184. - 

There is no purgation in this case. We affirm the judgment of the 
court below. 





No. 62.—Isaac Brown, plaintiff in error, vs. AQquitLta CHANEY, 
defendant in error. 


Where A endorses a note to B, “to be liable only in second instance,” and B sues C, one 
of the makers, who pleads a release from A, while the holder of the note, and is 
discharged by the judgment of the Justice’s Court, that judgment is only prima 
Jacie evidence, at best, ina subsequent suit against A. To make it conclusive testi- 
mony of B’s right to recover, notice to A of the first action was indispensably neces- 
sary. 


Algernon S. Speer and Alexander Speer made six thirty dollar notes, 
payable to one William Hayman, or bearer, dated 16th of February, 1839, 
and due the 25th of December thereafter. Hayman transferred these 
notes to the plaintiff in error, who afterwards, on the 8th of February, 
1842, endorsed them to the defendant in error, with the reservation that 
he was not to be liable in the first instance. The defendant sued Alger- 
non S. Speer in the Justice’s Court upon said notes, recovering final judg- 
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ments therein on the 6th of January, 1844, upon which judgments execu- 
tions were issued, and returned nulla bona, before the commencement of 
the suit by defendant in error against the plaintiff in error. Alexander 
Speer, the other maker of said notes, was also sued in the Justice’s Court, 
who pleaded a discharge from liability on said notes (among other 
things), because the plaintiff in error, Brown, while the owner of said 
notes had given indulgence to the said Algernon S. Speer, who was 
principal in said notes, the said Alexander Speer being only the security ; 
whereupon, in the Justice’s Court, the court, and jury on the appeal, 
gave judgment and verdict for the said Alexander Speer. The defendant 
in error then commenced suit against the plaintiff in error, upon his said 
endorsement, in the Inferior Court of the county of Munroe, and which, 
on appeal, was tried inthe Superior Court of said county, at March 
Term, 1846, before Judge Floyd. 

Upon this trial the counsel for the defendant in error introduced, and 
read in evidence, the said six notes, and the said endorsement thereon of 
the plaintiff in error. Also, the judgments in the Justice’s Court against 
the said Algernon S. Speer, and the return of nulla bona made on the 
executions issued therefrom, before the commencement of the suit 
against the plaintiff in error. Also, several witnesses were introduced, 
and proved the said Algernon S. Speer’s general insolvency ; and also 
fi. fas., from the Superior and Inferior Courts against said Algernon S.Speer, 
with returns of nulla bona thereon. The counsel for the plaintiff in error 
also proved that the other maker, Alexander Speer, had also been sued 
in the Justice’s Court on said notes, and that he had been released from 
further liability on said notes : first by the judgment of the Justice’s Court, 
and secondly by a verdict of the jury on the appeal trial in the Justice’s 
Court; which was proved by the introduction of the notes, and the 
entries thereon, and by the justice’s docket, and the entries there- 
on, and which took place before the commencement of this suit. 
It was also proved, by the said Alexander Speer, a witness intro- 
duced by the plaintiff in error, that there was neither fraud nor collusion 
between himself and the defendant in error in the Justice’s Court, and his 
counsel in procuring his said release in the Justice’s Court, that was in his 
knowledge. The defendant in error here closed his case. The defend- 
ant’s counsel then tendered in evidence the plea of the said Alexander 
Speer in the Justice’s Court, and the interrogatories filed and read, in the 
Justice’s Court, in support of said plea ; which, being objected to, was re- 
jected by the court below, upon the ground that the interrogatories 
taken in a justice’s court could not be read as evidence in the Superior 
Court. 

The counsel contended that the plaintiff in error was not concluded by 
the judgment of the Justice’s Court, and that he ‘might show that said 
Alexander Speer was not lawfully discharged from liability on said notes 
by the said verdict and judgment in the Justice’s Court. 

Whereupon the court below held that the Justice’s Court, having juris- 
diction of the parties to the suit in that court, and of the subject matter, 
their judgment was conclusive upon third persons, unless attacked for 


fraud. 


To which decisions of the court below, the counsel for the plaintiff in 
error excepted. 
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By the Court—Lumrxin, Judge. 


The question for the opinion of this court is: what shall be the force 
and effect of the judgment rendered in the Justice’s Court in favor of 
Alexander Speer, in the suit subsequently instituted by Aquilla Chaney 
against Isaac Brown? The court below was unquestionably correct in 
rejecting the testimony tendered by the counsel of Brown, to impeach 
that judgment, not because interrogatories, taken in the Justice’s Court, 
could not be read in the Superior Court, but because that judgment could 
not thus be collaterally attacked : Expedit reipublice ut sit finis litium. 

The peace and happiness of the community, as well as the respect due 
to the judicial tribunals of the country, alike require that this ancient 
maxim of the Jaw should not be disregarded. But is the broad proposi- 
tion maintainable, assumed by the circuit judge, that the judgment of this 
court was conclusive upon third persons, unless attacked for fraud or 
collusion? We think not. On the contrary, as a general rule, we hold 
the very reverse of this proposition to be true: namely, that a verdict 
cannot be evidence for either party, in an action against one who was a 
stranger to the former proceeding—who had no opportunity to examine 
witnesses or to defend himself, or to appeal against the judgment; and 
this is a most obvious principle of justice.—Paynes vs. Coles, 1. Mun. 
373 ; Jackson vs. Vedder,3 John. Rep. 8; Case vs. Reeve, 14 ib. 78-81 ; 
Twambly vs. Henely, 4 Mass. Rep. 441-2; Woodvs. Stephen, 1 Serg’t 
and Rawle, 175; Johnson vs. Bourn, 1 Wash. Rep. 187; Cowles vs. 
Harts, 3 Conn. Rep. 516; 4 Term. Rep.590; 2 Price, 434. Even fora 
judgment to be evidence at all, it must be upon the same point, and be- 
tween the same parties or privies.— Mayhee vs. Avery, 18 Johns. Rep. 354. 
To the general rule thus laid down, there are several exceptions, to 
which we need not advert in the present discussion. 

It may be material to inquire, in what relation did Brown stand to the 
suit in the Justice’s Courtibetween Chaney and Speer? Was he a party, 
or privy, or stranger? Under the term parties, the law includes all who 
are interested in the subject matter of litigation, who will be gainers or 
losers by its result, and for or against whom the record of the proceed- 
ing might be adduced in evidence in another trial ; those who have the 
right to be heard, and to offer testimony and examine the wit- 
nesses. Privies are those who are so connected with the parties in estate 
or in blood or in Jaw, as to be identified with them in interest, and con- 
sequently to be affected with them by the litigation, as lessor and lessee, 
heir and ancestor, executor and testator: all others not included in either 
of these classes are, of course, strangers. 

Now, it is apparant that Brown, who had endorsed the Speer notes, to 
be liable in the second instance, was deeply concerned in the controversy 
between Chaney and Alexander Speer. If the money could not be made 
out of the makers, recourse over would be had against him by the en- 
dorsee. For what purpose, then, was the Justice’s Court’s judgment admis- 
sible, and was Brown concluded by it? Like the judgments of all 
other courts, being a public transaction, rendered by public authority, and 
being presumed to be faithfully recorded, it was admissible to prove the fact 
that such a judgment was rendered. But in the absence of notice to Brown, 
we hold that it was not conclusive evidence to establish the fact of the 
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release of Alexander Speer. Whether it was evidence at all of the fact 
upon which the judgment was founded, namely: the discharge of A. 
Speer, unless Brown had been notified of the defence, is exceedingly 
doubtful ; but as no objection was made by defendant’s counsel to the 
competency of this testimony, we will waive any further investigation 
upon that point. 
Kip : gainst Brigham and others, (6 Johns. Rep. 158,) was an action 
brought by the sheriff of Oneida county, against the defendants on a bond 
given as security for the jail liberties granted to the defendant, Abel 
Brigham, who had been arrested and imprisoned on a ca. sa. at the instance 
of John Bissell. At the trial, the sheriff gave in evidence the record of a 
recovery against him in favor of Bissell, for the escape of the defendant, 
Brigham; that, immediately after the suit was commenced against the 
plaintiff, he gave notice thereof to the defendants, and the suit was regularly 
defended by the plaintiff, aided by the active co-operation of the defendant’s 
counsel. The judge ruled, that the record of the recovery in that suit 
was conclusive against the defendants in this suit, unless they could show 
fraud or collusion between the plaintiff and Bissell ; and he rejected evi- 
dence offered by the defendants, to controvert the fact of the escape ; and 
very properly ruled, that after notice to the defendants, and their assum- 
ing the defence, the recovery was conclusive that the sheriff had been 
damnified to that extent. 
In the case of the State of Ohio, for the use of Fulton & Co. vs. C. 
Colerick, late sheriff and others, (3 Ohio, Rep. 487,) a judgment against 
the sheriff, for a false return on an execution, was offered in evidence, 
on the proceeding to assess the damages against his securities, and ob- 
jected to by them as inadmissible. The court say: “ We take the distinc- 
tion to be, that where the securities have notice of the suit, and may or 
do make defence, the judgment against the principal is conclusive against 
them. Where such notice is not given, the judgment against the principal 
is prima facie only. It may be impeached for collusion or mistake, but 
until so impeached, it is sufficient to entitle the plaintiff to recover the 
amount for which it is rendered.”—See Commissioners of Brown vs. Butt, 
2 Ohio, Rep. 347. : 
Burrell vs. West, Jr. (2 N. H. Rep. 192,) was anaction of assumpsit 
founded upon a promise, made by the defendant, to indemnify the plaintiff, a 
constable, for making sale of a chattel upon a writ of execution in favor of 
of the defendant, against one W. West. The amount of the defendant’s 
undertaking, ‘says the judge’s report of the facts,) was to save the plaintiff 
harmless from the claims of all persons having a better title to the chattel 
than that of the debtor. ‘The plaintiff produced in evidence the record of 
a judgment, by which it appeared that one Joshua Ames had recovered, 
_ against the plaintiff, damages and costs inan action of trespass, for taking the 

chattel in question. Chief Justice Richardsonsays: ‘ A verdict or judgment 
in a former action upon the same matter directly in question, is evidence, 
not only for or against the parties to the suit, but for or against privies in 
blood, privies in estate and privies inlaw. But neither a verdict nor judg- 
ment can, in general, be evidence for either party in an action against one who 
was a stranger to the former proceeding, and who had no opportunity to ex- 
amine witnesses or defend himself. It is not necessary that he, against 
whom a judgment is to be used as evidence, should have been actually a 
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party to the suit in which it was rendered ; butin general, notice of the suit and 
opportunity to be heard seem indispensable to make the judgment evidence.” 
in the case of Hamilton vs. Cutts, et al. Exrs. (4 Mass. Rep. 352,) Par- 
sons, C. J., held, that an eviction by force of a judgment at law, with 
notice of the suit to the warrantor, the judgment itself would be plenary 
evidence, in an action of covenant broken, unless impeached for fraud. 

In Clark’s Exrs. vs. Carrington, (7 Cranch Rep. 322,) Chief Justice Mar- 
shall thought, that in such a case, a judgment against a person to be in- 
demnified, if fairly obtained, especially if obtained on notice to the warran- 
tor, is admissible in a suit on the contract of indemnity. 

In Bond vs. Ward, (1 Nott and McCord, Rep. 202,) Mr. Justice Johnson, 
who delivered the opinion ofthe court,says: ltisunnecesary to the determi- 
nation of this case, to enter into the general consideration of the question, whe- 
ther notice is or is not necessary, where a recovery over is given by law, 
or secured by express contract. It is sufficient, and so I take the rule 
to be, that whenever the plaintiff relies upon a recovery against him, as 
the sole and conclusive evidence of his right to recover over, notice is 
indispensably necessary. 

‘This whole doctrine is elaborately examined, in the case of Munford 
and cthers vs. Overseers of the poor of Nottoway, (2 Land. Rep. 313,) and 
the following are some of the conclusions arrived at by the court: * The 
general rule is, that verdicts and judgments bind, conclusively, parties and 
privies, because privies in blood, in estate and in law, claim under the 
person against whom the judgment is rendered ; and they, claiming his rights, 
are of course bound as he is. But as to all others, they are not conclu- 
sively binding, because it is unjust to bind a party by any proceeding, in 
which he had. no opportunity of making a defence, of offering evidence, 
of cross-examining witnesses, or of appealing, if he was dissatisfied with 
the judgment. And this is called by the court, in Burke vs. Granberry,a 
‘ golden rule.’ ”—Gilmer’s Rep. 25. The following general doctrines have 
been established upon this head: In an action by the vendee of personal 
property against the vendor, upon a warranty of title, a,judgment obtained 
against the vendee by a third person, claiming to be the rightful owner, 
in a suit of which the vendor had no notice, cannot be given in evidence to 
prove that the latter had not title.-— Stevens vs. Jack. 3 Yerg, Rep. 403 ; 
Saunders vs. Hamilton, 2 Hayw. Rep. 226; Jacob vs. Pierce, 2 Raw le 
Rep. 204. 

And where the assignee sued the assignor of a chose in action, held 
that a verdict and judgment i in favor of the maker at the suit of the 
assignee, in which the jury found that the demand assigned had been 
paid previous to the assignment, could not be given in evidence to prove 
the fact thus found, unless the assignor had due notice of the action, and an 
opportunity to meet the defence there set up.—— vs. Compton, 3 Bibb, 
214; 3 Phil. on Ev. 817. The judgment would be evidence to prove 
the fact of due diligence.— ibid. 215. 

So, where the endorsee of a note sued the maker, and failed because 
the consideration was usurious, held, that the verdict and judgment were 
not evidence for the endorsee, in an action against the endorser, (who 
was also the original payee,) in order to establish the usury.—Copp vs. 
McDugall, 9 Mass. Kep. 1-4. The record is proof of the proceed- 
ings and judgment, and nothing more.—ib. The case of principal and 
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securily, is more favored than that of any other parties, not being con- 
sidered within the rule of res inter alias acta. And where the surety, 
being sued for the default of the principal, gives him notice of the pend- 
ency of the suit, and requests him to defend it, if the judgment goes against 
the security, the record is conclusive evidence for him, in a,subsequent 
action against the principal for indemnity ; fer the principal has thus 
virtually become party to it.—1 Green. on Ev. sec. 188. But suppose 
the security fail to give the notice, and the maker can prove that he has 
discharged the debt, would he be precluded by the judgment from his 
defence ? Cowen and Hiil, in their notes on Phillips, deduce this as 
the result of an extensive research into the authorities ; where a party 
has the right of recovery over secured to him, either by operation of law 
or express contract, and he has given the person responsitle die notice of 
the suit, the judgment, if obtained without fraud or eollusion, will be con- 
clusive evidence for him, against such person, upon any fact established 
by it. The latter cannot be viewed in the light of a mere stranger, 
because he has the means of coutroverting the adverse claim, as though he 
were the nominal and yeal party on record.—3 Phil. 817. ° 

After this rapid survey of a few of the leading authorities, can it be 
seriously urged that a judgment of a court is conclusive upon third 
persons, unless impeached by fraud or collusion? Brown was not liable 
ipso facto upon his endorsement. Chaney had first to exercise due dili- 
gence, to make the money out of the original debtors. His judgment 
in the Justice’s Court was conclusive, that he resorted to the proper 
means to collect the money out of the parties primarily liable. But in 
this attempt he is met by a plea, from one of the joint makers, who 
claimed to be security only, that Brown, while the holder of the notes, 
had, without his privity or consent, given indulgence to the principal, and 
that consequently he was released from further liability. Ought not 
Brown to have been notified of this defence ? And failing to do so, can 
Chaney give the judgment of release in evidence against Brown? At 
any rate, shall not Brown be allowed to controvert the fact established 
by it? We are satisfied that he had the right, and that the court erred 
in precluding him from its exercise, in the opinion which it expressed, 
as to the effect of this judgment. It would be a gross violation of the 
great principles of justice, to say nothing of the modern practice of 
all civilized nations, to deprive a citizen of life, liberty or property un-’ 
heard. Formerly, a recovery on a guardian’s, administrator’s, sheriff ’s 
and other official bonds, was held conclusive in a suit against the securi- 
ties. But this doctrine is almost universally exploded. In some of the 
States, it is still allowed as prima fucie evidence of the amount of dam- 
ages.—Baker vs. Preston, Gilm. 235; Jacobs vs. Hill, 2 Leigh’s Rep. 
393. But in others it is rejected altogether, as inadmissible for the 
plaintiff.— Mc Keller vs. Bowell, 4 Hawks? Rep. 34; Respublica ys. 
Davies, 3 Yeates’? Rep. 128. But to hold that a judgment is conclusive 
upon third persons, would be to overturn a uniform course of decisions 
from the Year Books to the present day. 

In conclusion, we are all the opinion, and so award, that the judg- 
ment below is erroneous, and must be reversed, anda new trial ordered. 


Amos W. Hammonp, for plaintif in error, submitted the following 
authorities : 
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Gilbert Lv. 32 ; 2 Campbell, 21; 2 Car. and Payne, 345; (12 Eng. 
Com. Law Rep. 161 ;) 4 Phillips, notes 557, 569, 803, 815, 521; text 
1 Phillips, 326 ; ib. 321, Note 557; 1 Douglass, 40. + A fi. fa. is not 
evidence, because the person against whom the /. fa. issued is not the 
party here.—Dudley Geo. Rep. 65, 193, 194; 7 Cranch, 271; 1 
Wheaton, 6; 1 Greenleaf Lv. 220, 587, note 3, sec. 88, 577, 538, 
5393 1 Starkie Ev. 191 and note ; 1 Russell, 395; N.C. Term Rep. 186. 

L. T. Doyat insisted that the remedy of the plaintiff in error 
would have been by writ of certiorari to reverse the judgments in the 
Justice’s Court, if they were irregular or illegally obtained, as alleged. 
Though not a party to the suits in that court, he was materially inter- 
ested. The authorities clearly establish the principle, that any one 
whose interest is materially affected by an irregular proceeding, may 
apply to have the judgment reversed.—/t, i. Charlton, LR. 455; 8 
Greenleaf Rep. 292; 10 Mass. Rep. G4; 11 ib. 379; N. C. Term 
Rep. 184; 2 Evans’ Pothier, 353; 1 Margrave’s Law Tr, 468; 3 Ld. 
Phillips Ev. 276; 1 Starkie Lv. (nole) 236; 2 Swift’s Dig. 70; 3 
Tomln’s Law Dic. 218. 

2d. Thata judgment of a court of competent jurisdiction cannot 
he impeached, except for fraud.—1 Ves. 150; i Stark Lr. 108, 210, 
211, 212, 215, 241, 242, 236; 1Greenleaf Ev. 668, 569, note, and 
cases there cited. 

3d. The cowt below committee no error in rejecting the parol tes- 
timony offered to prove the proceedings in the Justice’s Court. The 
record was higher evidence, and should have been produced.—Green- 
leaf on Lv, 83,84, 85. 





No. 63.—Amos W. Hammonp and Jostan G. Jorpan, plaintiffs 

in error, vs. CAsweELL Brys, defendant in error. 

A note given by way of renewing and continuing an original contract for a usurious 
loan, the mere change of securitics would not purge it of the usury. 

But if A, as the maker of a usurious note, is about to pay it up to B, the payee and 
holder, and C, for the purpose of using the money for Ais own benefit, borrows A’s 
note irom B, and gives 5 his (C’s) own note with A, as his security—there being 
no usury in the transaction between B and C—the note of C, with A, security, thus 
substituted, would not be obnoxious to the statute of usury. 


Amos W. Hammonp, for the plaintiffs in error. 
J:S. Pincxarp, for the defendant in error. 

This was an action upon two promissory notes—one for $672 and 
the other for $107 64— tried, on the appeal, in the Superior Court, in 


the county of Monroe, at March Term, 1846, before Judge Floyd. 
The plaintiffs in error, who were the defendants below, pleaded usury 
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as to both of said notes ; and an additional plea, of partial failure ‘of 
consideration, as to the small note. The notes sued on, having been 
read in evidence in behalf of the defendant in error, who was the 
plaintiff below, he closed his case. 

The facts proven by the plaintiffs in error, not having been set forth 
in the bill of exceptions, nor otherwise certified to this court in con- 
formity with the rules of court, the charge of the court below was alone 
looked to, in the adjudication of the questions of error made in this 
case. 

After argument of counsel, the judge of the court below charged the 
jury, that although there was usury in the original contract of loan 
from defendant in error to Russell and Jordan, and that the note 
endorsed by Chewning, having been given in renewal of that note, was 
likewise usurious 5 yet, if the jury believed from the evidence that 
Jordan paid Hammond, either in property or money, to take up the 
note on Jordan and Russell, endorsed by Chewning, and that, in fulfill- 
ment of the contract between Jordan and Hammond, he, Hammond, 
gave to the defendant in error the notes sued on—there being no us 
alleged in the transaction between Jordan and Hammond—they should 
find for the defendant in error: for the consideration of these notes 
was a distinct and independent contract; and the fact that Jordan 
signed Hammond’s notes, did not so connect that transaction with the 
original usurious contract of loan, from defendant in error to Jordan 
and Russell, as to contaminate these notes. The jury thereupon render- 
ed a verdict for the whole amount of said notes, with interest and costs. 
To which charge of the court below, the plaintiffs in error excepted, 
and allege, in their assignment of errors, that the same was and is 
manifestl¥ erroneous in law. 





By the Court—W arner, Judge. 


As the facts in this case do not appear in the record, it is impossible 
for us to ascertain on what statement of facts the court below predi- 
cated its charge to the jury. If the note sued on was given by way 
of renewing and continuing the original contract for a usurious loan, 
then, the mere change of securities would not purge it of the usury. 

But, if Jordan was about to pay up the note to the defendant in 
error ; and the plaintiff in error, for the purpose of using the money 
for his own benefit, went and borrowed it of the defendant, Buys, while 
in the hands of Jordan; and made a new contract for the loan of it, for 
his benefit, which was not usurious, and gave his own note therefor, 
with Jordan as his security ; it would not, in our judgment, be obnoxious 
to the statute of usury. What was the true statement of facts, we are 
not informed by the record: therefore, let the judgment of the court 
below be-afirmed. 


27 
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No. 64.—The Mercuants’ Bank or Macon, plaintiff in error, vs. 
The Centra Bank or Georera, defendant in error. 


If a person, assuming to act as the agent of a corporation, but without legal authority, 
makes a contract, and the corporation receive the benefit of it, and use the proper- 
ty acquired under it, such acts will ratify the contract, and render the corporation 
liable thereon. 

In the execution of instruments under seal, by an agent, the general rule is, that it 
must purport, upon its face, to be the contract of the principal, and his name must 
be inserted in it, and signed to it. 

In the case of instruments not under seal, executed by agents, if it appear from the 
face of the paper, that the credit was not given to the agent, and the name of the 
principal was disclosed at the time of the transaction, and the act was within the 

ower of the agent, the principal is bound. Upon such contracts, where the intent 
is not sufficiently clear that the principal was to be bound, the defect may be sup- 
plied by parol testimony. 

The clause, to be found in most of the bank charters in‘Georgia, which provides that 
the funds of the company shall in no case be liable for any contract or engagement 
whatever, unless the same shall be signed by the president, and countersigned by 
the cashier, of the corporation, does not apply to such contracts or engagements as 
occur, or are necessary to the ordinary business of a cashier or agent; such as 
drawing and endorsing bills of exchange, checks and drafts—acts which appertain; 
according to commercial usage, to the office of a cashier. 

A general power to discount bills of exchange, confers on the agent the power to 
endorse. 

In a suit by the Central Bank, no proof of notice, demand, or protest, is necessary to 
charge the endorser. 

In a case where the holder of an endorsed paper fails to give notice of the dishonor, 
where notice is necessary to charge the endorser, and the endorser is therefore re- 
leased in law, and the holder then transfers the paper to the Central Bank, and the 
endorser is sued: although on the trial the bank is not bound to prove notice, de- 
mand, or protest, yet the endorser would be let into his defence, and by proof 
would be permitted to show his discharge for want of notice. 


This was an action, brought by the defendant in error against the 
plaintiff in error, in the Superior Court of the county of Bibb, upon a 
bill of exchange drawn by Jerry Cowles upon the Fulton Bank of New 
York, addressed to the cashier thereof, bearing date the 10th of Jan- 
uary, 1842, whereby the said Cowles requested the Fulton Bank of 
New York to pay Scott Cray, agent, or order, ninety days after the 
date thereof, five thousand dollars for value received, and charge as 
advised. 

Acceptance was waived, and the bill was endorsed by Scott Cray, 
agent. The declaration also contained the common money counts. 

he principal of Mr. Cray was not disclosed, either in the bill itself or 
in the endorsement. It was discounted by the Central Bank of Georgia, 
in renewal of a former bill for the same amount, and drawn and endorsed 
by the same parties. It was afterwards presented to the Fulton Bank 
of New York for payment, and was dishonored. It was alleged in the 
declaration, that the said Scott Cray received the said bill, and endorsed 
the same to the Central Bank, as the agent of the Bank of Hawkins- 
ville, the name and style of which was afterwards altered and changed, 
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by act of the Legislature of Georgia, to that of “‘The Merchants? 
- Bank of Macon,” and by that name and style the said corporation was 
declared to be subject to all the penalties and liabilities to which it was 
subject under the former name of ‘‘ The Bank of Hawkinsyville.” 

This cause was tried on the appeal in the court below, before J udge 
Floyd, at May Term, 1846. 

It was proven on the trial, by the books of the Bank of Hawkinsville, 
that said Scott Cray had been appointed agent of said bank, to transact at 
Macon, a legitimate business for said bank, with the power and privilege of 
discounting notes, and drawing and discounting bills of exchange ; and 
that bills were sent him, from time to time, to bank upon, and for the 
purpose of discounting bills on Savannah, Charleston, and New York. 
It was proven by the testimony of the cashier of the Central Bank, A. 
M. Nisbet, Esq., that this bill was discounted by the Central Bank, in 
renewal of a former bill for the same amount, and drawn by the same 
parties, under the authority of the act of 1838, for the purpose of pay- 
ing interest on sterling bonds of the State of Georgia, held by Messrs. 
Reid, Irving and Company, of London, and by the Bank of Augusta. 
That said Scott Cray received the proceeds of the original bill in cash; ~ 
and acted in the matter, as witness understood, as the agent of the 
Bank of Hawkinsville. 

The counsel for the defendant in error then offered to read in evidence 
the said bill of exchange, to which the counsel for the plaintiff in error 
objected, on the following grounds : 

Ist. That said bill was not evidence to bind the plaintiff in error, who 
was sought to be charged, for and by the act of a supposed agent, while 
the name of the principal nowhere appeared on said instrument. 

2d. That the bill was not evidence against the plaintiff in error, be- 
cause the endorsement was not signed by the president, and counter- 
signed or attested by the cashier, as required by the 8th section of the 
charter of the Bank of Hawkinsville, before its funds could be bound 
for any contract or engagement whatever. 

3d. That said Scott Cray exceeded all the powers conferred, and all 
the powers of a general agent, by endorsing said paper ; the said paper 
never having been the property of the plaintiff in error, as was disclosed 
by the proof. | 

4th. ‘That the bill was an illegal paper: both the defendant in error in 
receiving, and said Scott Cray (if he was agent) in passing it, violated 
the act of 1837, called the post-note law. 

5th. That the said bill was not evidence, until or before demand and 
notice to the plaintiff in error had been proved. All of which objections 
were overruled by the court below, and the counsel permitted to read said 
bill in evidence to the jury. 

The said Scott Cray was then introduced as a witness in behalf of the 
plaintiff in error, and it was proven by him that he was directed by Mr. 
John Rawls, President of the Bank of Hawkinsville, to procure to be 
discounted by the Central Bank, a draft for $8,500, for the use of the 
Bank of Hawkinsville, drawn by John Rawls upon Charles Hartridge, 
Savannah, and endorsed by H. H. Tarver. The Central Bank not want- 
ing funds in Savannah, refused to discountit. Mr. Jerry Cowles was in 
Milledgeville ; and ina conversation with him, stated to witness, that he 
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(Cowles) had Hull and Smith’s New York letter of credit, authorizing 
him to draw for a large amount, and proposed to witness that he (Cowles) 
would draw on them for $10,000 for the use of the bank, and the witness 
should endorse his (Cowles’) draft for $5,000 for his own use, to pay his 
debt to the Hawkinsville Bank, and for him to draw the balance. Wit 
ness informed Dr. Fort, President of the Central Bank, that he did not 
feel authorized—that he had never endorsed such a draft before out of 
bank. The two drafts were discounted, and the proceeds were paid to 
witness by the cashier of the Central Bank. Witness returned with the 
money to the agency of the Bank of Hawkinsville in Macon, where Mr. 
Rawls was awaiting his return, and informed him what had been done, 
and that he had the money, and if he (Mr. Rawls) did not approve of it, the 
witness would return the money to the Central Bank, and take up the 
draft. Witness testified that he would have done so, as he was deter- 
mined to run no risk; and it was remarked that Mr. Cowles owed the 
bank two-thirds of the amount of said draft, which was a bad debt. Mr. 
Rawls, as president of the bank, approved the act of witness—the money 
was paid into bank, passed to Mr. Cowles’ credit, and used for the re- 
demption of the notes of the bank. A few days or weeks afterwards 
Mr. Cowles had a settlement with the bank, and his note for about two- 
thirds of the net proceeds of the $5,000 draft was satisfied, and the bal- 
ance was paid to him. 

The counsel for the defendant in error then introduced, and was al- 
lowed to read in evidence, the testimony of the notary public of New 
York, taken by commission, testifying that he protested the bill sued on, 
and gave due notice. No protest was produced. To which testimony 
of the notary public the counsel for the plaintiff in error demurred, on 
the ground that the bill sued on being a foreign bill, a protest was ne- 
cessary ; and that the original protest must be produced or accounted for. 
These points were also overruled by the court. 

To which the plaintiffs in error excepted. 


Joun RutuerrorD, for the plaintiff in error, maintained, 


Ist. That the court erred in admitting the bill of exchange in evidence, 
because the name of the principal (the Merchants’ Bank of Macon) no- 
where appeared on the paper; and cited 10 Wend. Rep. 271; Bayley on 
Bills, 74,69 ; Chitty on Bills, (8th ed.,) 37, 254; also, 16 Alass. R. 44— 
6; 11 ib. 29; also, Story on Bills, 91; Story on_Agency, 147, 155, 
275-8 ; Bayley on Bills, 62-74; also, 2 Kent Com., sec. 41, page €30- 
1-4 ; Mass. Rep. 595; 13 Johus. R. 307; 2 Stra. 955; Com. Dig. att., 
(c. 14, 15,) and notes. 

2d. The court erred in admitting the paper, because it was not signed 
by the president and cashier as required by the charter—Prin. Dig. 
108 ; 2 Cranch R. 156, 166-7; 12 Wheat. 64-9; 13 Peters, 587; 5 
Hills N. Y. R. 16,20; Angell and Ames on Corp. 242, 166, 212, 167, 
243 ; 12 Serg. and Rawle, 256; also, 17 Mass. Rep. 26; 4 Hill’s N. Y. 
Rep. 447; 2 Kent. Com. 465; 2 Stra. 955-6 ; Angell and Ames on 
Corp. 180. 

3d. Scott Cray exceeded all powers of a general agent, and Mr. Rawls 
could not sanction, so as to bind the bank; the evidence showing that 
the bank did not receive the bénefit of the money, so as to be chargeable 
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on the money count.—Chitly on Bills, (Sth ed.,) 34; 1 Taunt. 347; 
Chitty on Bills, (Sth ed.,) 254; 1 East R. 422; Angell and Ames, 
177-8; 17 Mass. R. 505; 10 tb. 397; Angell and Ames, 246; 6 Pet. 
51; 8 ib 163; 1 Greenl. Rep. 81; 17 Mass. R.1; 14 ib. 58; 17 ib. 
479; 18 ib. 215. The bill is not evidence under the money count. 
— Story on Bills,515; 1 Conn. R. 409. 

4th. The court erred in admitting the bill, because it was passed by 
S. Cray, and received by the Central Bank, in violation of the “ post- 
note” law of 1837.—2 Hill’s N. Y. R. 241; 7 Wend. 31; 3 ib. 583; 
2 Con. R. 678; Angell and Ames on Corp. 198; 19 Johns. R. 1; 8 
Cowen, 20; 15 Wend. 412; 24 ib. 24. 7 

The general rules of illegal contracts.—Chitty on Con., new ed., 637, 
695, 419; 10 Bing. 107; 5 Johns. R. 326; 2 Kent. Com. 364; 13 Ves. 
581; Dudley’s Geo. R. 250; 3 T. R. 266. 

5th. And lastly, the court erred in not withdrawing from the jury the 
testimony of the New York notary, proving demand, protest and no- 
tice ; because nothing but the original protest can prove a protest on a 
foreign bill. As to its being a foreign bill, sce Bayley on Bills, 21, and 
noles. Protest necessary.—Chitty on Bills, (Sth ed.,) 489,509; 4 Harr. 
and Johns. 54; 2 7. R. 713; 516. 239; 9 Porter Ala. R. 131. ) 




















Cuarues J. McDonaxp, for the defendant in error. 


It is necessary, in reviewing the decision of the court below, which is 
brought up by the bill of exceptions, to look into the state of the pleadings. 

There are two counts in the declaration—one a special, the other a 
common count. Inthe special count, there is no averment of a notice 
to the endorser, though there is an averment of a demand upon the drawer, 
and his refusal to pay. 

The first exception is founded on the decision of the court below, in 
overruling the objection, that the name of the principal nowhere ap- 

ears on the instrument. 

That the paper was payable to Scott Cray, as agent, appears on its 
face, and his endorsement is as agent. It appears, then, from the bill of 
exchange itself, that it was not his individual business, and that he had a 
a principal. The testimony from the books of the Bank of Hawkinsville 
shows that he was the agent of the Bank of Hawkinsville ; and the tes- 
timony of A. M. Nisbet, the cashier of the Central Bank, proves that the 
money arising upon the discount of this paper, or one made by the same 
parties, in renewal of which the present paper was given, was paid to 
Scott Cray, as agent of the Banle of Hawkinsville. If this was given in 
renewal of a former paper, the prdceeds, passed to the credit of the Bank 
of Hawkinsville, as the last endorser, could be drawn by its check only, 
and was applied to the payment of its liability -on the former paper. 
Hence the proceeds, having gone to the credit of that bank, and applied 
as above, and the bank having had the benefit of the contract, it is liable, 
at any rate, on the common count. Such would have been the case if 
Cray had assumed to act as agent, but without legal authority.—Epis. 
Charitable Society vs. Episcopal Church in Needham, 1 Pick. Rep. 372 ; 
Angell and Ames on Corp. 2d ed., 178; 7 Cranch, 299, Bank of Co- 
lumbia vs. Paterson; Randall vs. Vanvetchen, 19 Johnson’s Rep. 60; 
Story, 298, 299. But in this case the agent had the most ample author- 
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ity, and the objection is, that the name of the principal nowhere appears 
on the bill. The principal is liable, though his name does not appear on 
the instrument.—3 Hill’s R. 72. 1am aware it has been held, that the 
principal could not be bound at law, unless his name appeared on the face 
of the instrument, and that authority to this fact is to be found in Chitty 
on Bills, but the principal has always been held to be liable in equity, 
and also on the common counts. ‘The doctrine on which these cases 
depend has undergone a very full consideration in the Court of Exchequer, 
in the case of [Higgins vs. Senior, reported in 8 Meeson and Welsby, 440, 
and it was decided that though the principal was not named, parol evi- 
dence was admissible to charge him. The distinction seems to be, that 
parol evidence may be admitted to introduce a new party, but never to 
‘discharge an apparent party to the contract.—Jones vs. Littledale, 6 
Adolphus and Ellis, 486. 

This doctrine is maintained by Mr. Story, and cited by him with appro- 
bation.—— Story on Agency, 190, 191, 334-3-6. This rule should be en- 
forced, particularly in the case of notes and checks issued or endorsed by 
banks through theircashiers. These officers never sign the names of the 
corporations, whose agents they are. They uniformly sign their own 
names, and annex the character, “cashier.”” The checks usually, it is 
true, have on their face the name of the bank to which the cashier belongs. 

It is, however, no part of the obligatory part of the check. The notes 
endorsed by cashiers frequently have no place of payment on their face. 
It would be ruinous if the banks were not liable, under such circum- 
stances, on the contracts of their agent, executed under his official author- 
ity. This rule, in its rigor, for the benefit of commerce, is not held to 
apply to commercial transactions; and, indeed, may now be considered 
as confined to solemn instruments under seal.— Townsend vs. Cornell, 23 
Wendell, 440, 

The money arising from the discount of the bill of exchange, even if 
the bill and its endorsement had been contrary to law, having been paid 
to the Bank of Hawkinsville through its agent, the Merchants’ Bank is 
liable, and the endorsement is proper evidence to charge it on the money 
counts.— Utica Ins. Comp. vs. hip, 8 Cowen’s Rep. 26 ; Utica Ins. Comp. 
vs. Bloodgood, 4 Wendell, 654. 

The second ground of objection is, that the bill is not evidence against 
the defendant, because it is not signed by the president and countersigned 
or attested by the cashier, as is required by the 8th section of the char- 
ter of the Bank of Hawkinsville. 

This section declares, that the funds of the corporation shall in no case 
be liable for any contract or engagement whatever, unless the same shal! 

e signed by the president and countersigned or attested by the cashier 
of the corporation.—DPrince, 108. 

It is contended that, under this section, the bank is not liable for the act 
of its duly appointed agent. This act of incorporation, like all other laws, 
is subject to interpretation. And can it be so interpreted as to carry into 
effect the intention of the Legislature, protect the community, and secure 
the rights of the corporation? Itcan. It never was the purpose or 
intent of the Legislature to enable banks to sell their cashiers’ checks to 
immense amounts, free from responsibility for their eventual payment. 
{t was not its purpose to exempt banks from liability upon their securi- 
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ties, endorsed away by their cashiers. This construction has been given 
by the banks and the community to bank charters, and they have uni- 
formly, except in cases of insolvency, promptly redeemed dishonored 
cashiers’ checks and endorsements. 

This provision is not peculiar to the Merchants’ Bank of Macon.—-See 
charter of Bank of Augusta sect. 33, Prince 54; 


Planter’s Bank, rule 12th, Prince 60 
State Bank, . ‘ ‘ ‘ : * - 3 “ 65 
Bank of Darien, . ; ; ‘ “ “ 69 
Bank of Columbus, . , P : “« * 86 
Farmers’ Bank of Chattahoochee, ~ 5) * «@ 
Mechanics’ Bank of Augusta, . , “ es 96 
Commercial Bank at Macon, ? “ o 1 
Insurance Bank of Columbus, . , e" 3 “ = 106 
Bank of Milledgeville, . ‘ ‘ sect. 9 ~~ 
Ocinulgee Bank, ; : - rule 9 o. 
Planters’ and Mechanics’ of Columbus, sect. 8 “< i 
Western Bank, . : 7 , “+ “130 
Bank of St. Mary’s, ; ; “« 10 «185 


Hence, it will be seen, that all the principal bank charters of the State 
of Georgia have the identical provision which the Merchants’ Bank of Ma- 
con sets up as a bar to the recovery of a just debt. 

The appointment of a cashier vests him with authority to do everything 
which is incident to his office ; or, in other words, with all] the ex officio 
powers of such an officer, in as full and ample a manner as if he were 
invested by written power, or resolution of the board, with such powers. 

The cashier of a bank is, virtute officii, intrusted with the notes, se- 
curities and other funds of the bank, and is held out to the world as the 
general agent of the bank, in the management, negotiation, and dispo- 
sal of them. Prima facie, therefore, he must be deemed to have au- 
thority to transfer and endorse negotiable securities held by the bank, 


for its use and in its behalf.—3 /Mason’s C. C. Reports, 506. In the’ 


case here decided, Wild vs. The Bank of Passamaquoddy, the bank was 
held liable on the cashier’s endorsement. The banks of this State have 
never construed their charters otherwise. The true construction of this 
act, then, I contend, excludes fromthe operation of the clause relied 
on, all checks drawn and endorsements made by the cashier under his 
ex officio authority, and the prohibitory part of the section, which it will 
be remarked is introduced by the way of proviso, applies only to such 
contracts as are not necessarily connected with the exclusive duties of 
the cashier. 

I am an advocate for construing acts of the General Assembly ac- 
cording to the words used in the act, as most likely indicating the in- 
tention of the Legislature, unless absurd and grossly mischievous and 
unjust consequences will follow, which demonstrate that the letter of 
the statute embraces cases not included within the purpose and intent 
of the act: then, I am equally an advocate fora departure from a strict- 
ly literal construction. 

This departure is authorized.—The People vs. Utica In. Go. 15 
Johns. Rep. 380. By no other construction, can the rights of all par- 
ties be protected. By this construction, they can be preserved. 
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The cashier, for the faithful execution of the duties which belong to 
his office, and for his general fidelity, gives a bond, with security to the 
bank. THis does not inure to the benefit of the community, but it ef- 
fectually guards the bank against loss by the misconduct of its officer. 
The cashiers of our banks are daily checking and endorsing in their 
own names, as cashiers, without the signature of the president; and this 
with the knowledge of the president, directors and company of the 
banks. 

The public give faith to these, at least apparently, authoritative acts, 
and deal with them; and the corporations permit their officers thus to 
deal, and approve their acts by passing their accounts. 

Again: give the clause the interpretation for which plaintiff in error 
contends, and there would be no responsibility on any implied under- 
taking; for the literal construction of the terms, “ any contract or en- 
gagement whalerer,” would apply as well to implied, as express con- 
tracts or engagements. An implied contract or engagement is some 
contract or engagement. The bank then*would not be lable for de- 
posites, for overpayments, for mistakes, or even for money awarded by 
the directors to customers on notes discounted. For these are all 
contracts or engagements of some kind. But in the case under consid- 
eration, the endorsement is made by an officer appointed by resolution 
of the board of directors, with most extraordinary powers—not only 
such as are ordinarily exercised by a cashier, but by cashier and board 
of directors jointly. He is authorized to draw and discount bills of ex- 
change. To draw a bill of exchange, and to discount it when drawn, or, 
in other words, to have’it discounted, is an authority which was doubt- 
less given to enable the agent at Macon to borrow money to relieve 
itself in its days of great embarrassment, and this power was unques- 
tionably exercised by the agent and for the objects contemplated by his 
constituent, when he borrowed the money from the Central Bank, on 
his endorsement. Power to discount includes the power to endorse.— 
Story on Agency, 73. He was vested with authority to discount as well 
as todraw. But the ground of error is, that the endorsement was not 
signed by the president and countersigned by the cashier. It was ad- 
missible under the money count, if not under the special count, (J/e- 
chanics’ Bank vs. The Bank of Columbia, 5 Wheaton, 334,) and that, 
though it was illegal—s Cowen, 25; 4 Wend. 624. 

3d. The third ground of objection is, that Scott Cray, the agent, ex- 
ceeded all the powers conferred, and all the powers of a general agent, 
by endorsing this paper; the counsel contending, that it does not ap- 
pear from the evidence that the bill of exchange ever had been the 
property of the plaintiff in error. 

It is wholly immaterial whether the paper ever had been the proper- 
ty of the plaintiff in error or not. Its agent endorsed it and drew the 
money on it, and, it is to be inferred, offered it for discount. But if 
the question of property were material, it was a question of fact, 
and not of law, and it was proper, from the facts testified to by the 
cashier of the Central Bank, that the paper should have been submit- 
ted to the jury. If the jury found, contrary to law, on this point, or 
contrary to evidence, the party ought to have moved for a new trial. 
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4th. The fourth ground is, that the bill of exchange was issued in vi- 
olation of the post-note law, and is therefore not recoverable. 

The Ist section of the act of 1837, ( Pamphlet, 191,) prohibits the is- 
suing or passing, &c. any bank-bill, note, check, draft, receipt, instrument 
under seal, or any chose in action, intended, designed or fitted for cir- 
culation, instead or in character of either, which shall be payable ata 
greater length of time than three days after the date. 

The 2d section is pretty much in the same terms, with the difference 
that, instead of prohibiting the payment after date, it prohibits the is- 
suing paper, payable in anything but gold or silver at the standard value. 

The 4th section expressly declares that it shall not apply to bills or 
checks issued for the ordinary purpose of exchange. 

5th. The fifth ground of exception is, that plaintiff has proven no de- 
mand of payment of drawee, and notice of protest. The action is in 
favor of the Central Bank of Georgia, whose charter declares, that all 
suits commenced by said corporation, upon any note, bill, bond, obliga- 
tion, upon which there shall be any endorser or endorsers, &c. &e. ; and no 
proof of notice, demand or protest, shall be required on any trial, to 
authorize a recovery, (sec. 26.)—Prince, 75. Section 20, which has 
been considered as applying to notes payable at the bank, but which, I 
question not, applies, or was intended to apply, to all papers, contains 
the same provision, and manifests the strong desire of the Legislature 
to hold the parties liable at all events. The capital of the bank having 
been constituted of the funds of the State, and the bank being entitled to 
the custody of the revenue of the State, were motives with the Legislature 
to guard effectually its funds against the frauds, negligence or omis- 
sions of its officers. But to enfore the law, there is no occasion to look 
out for motives for its enactment. ta lex scripta est, is all sufficient— 
and the law is written that, in suits by the Central Bank of Georgia, no 
proof of demand, notice, or protest shall be required. 

This bill of exchange which is the subject of the present suit, was dis- 
counted under the 4th section of the act of 1838, (Lamphlet, 46,) which 
only confers authority on the directors to discount, without respect to the 
limitation in the 25th section of the charter. ‘This enlargement of the au- 
thority of the directors, does not repeal the provision in the act, of which 
this last is amendatory, v-hich dispenses with proof of notice, demand and 
protest. There is no repugnancy, and without it there can be no repeal 
by implication.—9 Cowen, 507; 5 Hill, 225,226. But arguments ab 
inconvenienti are resorted to, for the purpose of escaping from the opera- 
tion of this section, in this particular case. Ist. That this paper dees not 
bear date at the Central Bank, and is not payable there, and it would be 
a hardship on the endorser to hold him liable when he could not have 
known it was intended for discount at that bank. 2d. That to give effect 
to the statute, a bill of exchange, or other paper, held by other banks, 
might be transferred to the Central Bank, after the endorser had been 
discharged by the /aches of the holder, in not giving the notice. Argu- 
ments ab inconvenienti are never admissible in resisting the operation of a 
statute. They are always good in opposing its enactment or advocating 
its repeal. But although the judiciary may not accord with the Legisla- 
ture in the expediency of a law, it is nevertheless bound to enforce it, pro- 
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vided it be constitutional. “ If parliament will positively enact a thing to 
be done which is unreasonable, I know of no power,” says Blackstone, 
“in the ordinary forms of the constitution, that is vested with authority 
to control it.”—1 Com. 91. But instances occur, in which particular 
cases are embraced by the letter of a statute, which happen to be unreason- 
able ; and the judiciary will then presume that such case was not foreseen 
by the Legislature, and will exclude it from its operation.—1 Com. 91. 
This is giving what is termed an equitable construction to a statute. But 
before this can be done, the case must be considered as not embraced 
within the intent of the Legislature ; for, to construe a statute equitably, 
is to give effect to the supposed intention, instead of the words, of the 
Legislature ; but this is never done except where an adherence to the let- 
ter would be palpably unreasonable ; for it is to be presumed always, that 
the Legislature have selected such words as are proper to express their 
meaning. Banks may purchase paper not payable at bank.—Prince, 
462. Then to the first branch of the argument in this case: The Cen- 
tral Bank had authority to discount bills of exchange or other paper.— 
Prince, 73, sec. xi. of the charter. Pamphlet, 1838, p. 46, sec. xx, ap- 
plies in the first part to notes payable at the bank. Sec. xxvi. applies to 
notes, bills, bonds, and obligations. Bills, of course, are never payable at 
the bank at which they are discounted. Jn the forms given in the books, 
the bank or the house of the banker at which they are discounted is 
never put down. Nothing more than the city or townat which they are 
drawn. The bill of exchange declared on, corresponds with these forms. 
The town or residence of the drawers, and also the town at which they 
are payable, are given. In this respect, also, the bill sued on corresponds 
with the form. Then the bill sued on is in the usual form, and of course 
the bank, having authority to discount or purchase bills of exchange, had 
a right to discount or purchase such as were offered, drawn in the usual form. 
When a person, then, draws or endorses a bill of exchange in the usual 
form, he does it with the law, a public law, before him, declaring that there 
are institutions in the State at which it may be discounted, and from which 
he would not be entitled to notice. When it is offered at one of these in- 
stitutions, it is presumed that it was drawn for discount there. This is a 
presumption of law, on the universally recognized principle, that every 
man is,to be presumed to have acted fairly and in good faith. The party 
draws or endorses with the knowledge, then, that he may be held liable 
without notice. It is possible he might protect himself by a memoran- 
dum on the face, or otherwise, that it was drawn for discount at a bank 
from which he would be entitled to notice. This he could easily do. 
But if he puts his name on a paper, without such a restriction, it is an offer 
to the world and to any institution to be held liable according to the law or 
usage which governs it. Notice of the usage of a bank, inconsistent. with 
the law-merchant, will bind an endorser.— Renner vs. the Bank of Colum- 
bia, 9 Wheaton, 584. If the knowledge of such a usage will bind the 
party, much more wiil a public law, which all are bound to know. But, 
so far as this paper is concerned, the plaintiff in error knew it was for dis- 
count in the Central Bank; for it was in renewal of one which had been 
discounted by that bank, and protested ; and this was notice enough to 
bind it by the law of that bank.—9 Wheaton, 584. But, suppose it was 
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drawn in the usual form, with the express understanding between the par- 
ties themselves that it was not to be discounted at the Central Bank, this 
private arrangement could not affect the bank or the public. 

An equitable construction of the charter cannot aid the endorser, for by 
an equitable construction, the intention of the law-maker is to be en- 
forced, even against the letter. But the letter and the intent go together 
in the charter ; for the intentis, that the bank shall lose nothing, and none 
of its remedies, in any class of paper it is authorized to purchase or dis-: 
count, by want of notice, cemand or protest ; and the expression is broad 
enough to embrace this case. The act has declared, that no proof of no- 
tice, demand or protest shall be required on any trial, and the act ex- 
presses the object and intent of the Legislature. 

Again ;: this paper was discounted for the benefit of the plaintiff in error, 
and the proceeds were paid to it, and the plaintiff in error was the endors- 
er, and it is not entitled to notice.—Jrench vs. the Bank of Columbia, 
4 Cranch, 161; Agan vs. M’Manus, 11 John. Rep. 181. 

It may be laid down as a rule, that where the drawer has no funds in 
the hands of the drawee, and he or the endorser have reason to be- 
lieve that the bill will not be honored, notice is unnecessary. In this 
case, acceptance was waived, of course, at the instance of the drawer or 
endorser, and which furnishes evidence that there were no effects in the 
hands of the drawee. Previcus bills drawn and endorsed as this, and in 
renewal of which this was given, had been returned unpaid, which affords 
still stronger evidence that there were no effects in the hands of the drawee, 
and under these circumstances notice was unnecessary.—4 Cranch, 154. 

If, at the time the bill was drawn, the drawer had no reason to 
expect that his bill would be paid, notice was unnecessary.—4 Cranch, 
157; Hophkirk vs. Page, 2 Brock. CG. C. Rep. 28. 

A party drawing without funds, property, or authority, puts the 
transaction out of the pale of commercial usage and law, and he is not, 
in such case, entitled to notice.—Dickens vs. Beal, 10 Peters, 578. 

It is contended, that the effect of enforcing this act will be, to place 
it in the power of the Central Bank to purchase up dishonored paper 
from other institutions, whose duty it is to give notice to endorsers and 
drawers to charge them, and, in this manner, to hold them liable after 
they had been discharged. This argument is drawn from the pre- 
sumption, ini the first place, that the officers would commit a breach of 
duty ; which is inadmissible, and contrary to the rule, that an officer is 
to be presumed to execute his office until the contrary appears. 

It is true, that such a case is not embraced within the intent and 
meaning of the act, and the defendant could not be held liable. . But, 
because a party in such a case would not be liable, it affords no 
reason for setting aside the act. He would be presumptively liable. 
The suit being brought by the Central Bank, on the maxim that “ omnia 
presununtur rite acta,” it would be presumed that the note or bill was 
negotiated at the Central Bank before due, and that it was taken at the 
bank, in the usual course of business at that bank. If it was not, it 
would be a matter of defence. 

The same presumptions would exist in favor of the Central Bank, 
in such case, that would in favor of an individual who had purchased 
a note over due, not payable at bank but negotiated to a bank, but 
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on which the bank had lost its remedies against the endorsers, by a 
failure to give the notice. The plaintiff would not be required to 
prove that the note had not been negotiated at bank, as an excuse for 
not giving the notice. 

He would be presumed to be the holder in a fair course of trade. 
But this presumption could be rebutted by the defendant, by proof of 
his discharge for the want of notice, the note having been negotiated to, 
or deposited in, a bank. 

In this case, there is no averment of notice of protest, or non- 
payment, and such proof was not required by the pleading. The party 
did not demur to the declaration, or move in arrest of judgment, and 
there is no exception on that account. 

The sixth, and last ground of error complained of, is, that the court 
refused to rule that the original protest must be produced or accounted 
for. The court reiterated its former decision, that no notice or protest 
was necessary; and the authorities and arguments adduced, on the last 
point, are referred to, as sustaining the court on this, with this addition: 
that, in a suit in favor of the Central Bank, a notice or protest is no 
more necessary, in case of a foreign bill of exchange, than is required 
on an inland bill. In Georgia, a bill drawn in one State on another 
is an inland bill, and a protest is only necessary where the five per cent. 
damages are claimed.—Prince 454. As to foreign bills, see Prince 462. 

The charter of the bank declares, that no notice of protest shall be 
required. This provision must have been made in reference to bills 
between different States, or foreign bills, for in no other case is a 
protest or notice of it necessary. The bill is admissible under the 
common counts.—Chitty on Bills, 594. 


R. V. Harpveman, in conclusion, for the plaintiff in error. 


By the Court—Niszet, Judge. 


There are two counts in the plaintiff’s writ : one founded on the bill 
of exchange, the other for money had and received. The testimony 
proves that the bill was discounted by the Central Bank, at the instance 
of Scott Cray, for the Bank of Hawkinsville ; that the money was paid 
to him, and deposited in the agency of the Hawkinsville Bank at 
Macon, to the credit of Jerry ( ‘owles, the drawer ; and that two-thirds 
of it was applied in extinguishment of a debt due by him to the 
Hawkinsville Bank ; the balance, Mr. Cowles was permitted to check 
out. Under this state of facts, if it is conceded that the Merchants’ 
Bank of Macon is not liable to pay this bill, upon the endorsement of 
Scott Cray, yet it is, in our opinion, liable upon the common count, 
upon principles ex equo et bono. 

If a person, assuming to act as the agent of a corporation, but 
without legal authority, makes a contract, and the corporation receive 
the benefit of it, and use the property acquired under it, such acts will 
ratify the contract, and render the corporation liable thereon. —Angell 
andAmes, 2d edit. 178 8; 8 Cowen, 25; Story on Agency, sect. 162 ; 
1 Pich? 4, 3723 7 Cranch, 299 ; 19 John: R. 60; 4 Wend. 624; 5 
Wheat. 334. ‘It is contended by the plaintiff in error, that an act of 
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an agent, to be hinding upon his principal, must be done in the name 
of the principal ; and, inasmuch as the name of the principal does no- 
where appear on this bill, it cannot be evidence to charge the principal, 
the Merchants’ Bank of Macon, formerly the Bank of Hawkinsville. 
The bill is payable to the order of Scott Cray, agent; drawn by J. 
Cowles, upon the cashier of the Fulton Bank, New York ; acceptance 
waived, and endorsed “‘ Scott Cray, agent.” 

The inference drawn from the paper is, that Scott Cray acted as 
agent for some person, or corporation, but who, or what, does not 
appear. The name of his principal does not appear. The general 
rule is this: in order to bind a principal, on a contract made by an 
agent, it must purport, on its face, to be the contract of the principal ; 
and his name must be inserted in it, and signed to it. It is not enough, 
that the agent be described as such in the instrument.—Story on Agency, 
sect. 147; Paley on Agency by Lloyd, 180, 181, 182; 2 Kent, 629, 
3d edition. 

This rule applies, more particularly, to solemn instruments under 
seal; and as to them, to use the language of Judge Story, it is “ regu- 
larly true,” but not universally true in all its extent. For, so far as 
regards instruments under seal, there are some exceptions to some of 
the requirements of the rule. Although the rule is thus strict as to 
sealed instruments, yet a more liberal rule obtains as to unsolemn 
instruments, especially commercial and maritime contracts. In such 
cases, in furtherance of the public policy of encouraging trade, if it 
can, upon the whole instrument, be collected, that the true object and 
intent of it are, to bind the principal, and not merely the agent, courts 
of justice will adopt that construction of it, however informally it may 
be expressed.—Story on Ayency, sect. 154. _This is a commercial 
contract, not under seal, and comes under the rule last laid down. If 
an agent, in a parol contract, intends to bind his principal, and appears 
to act as agent, the principal is bound.— Wheaton’s Selwyn, 823, note 5, 
Am. ed.; 2 Fairfield, 267; 8 Pick. 56; Angell and Ames, 235-6-7. 

It may be stated generally, that where it appears from the face of 
the paper, that the credit is not given to the agent, and the name of 
principal is disclosed at the time of the transaction, and the act is within 
the powers of the agent, the principal is bound. The question whether 
the agent is bound, does not affect this question, for there are many 
cases where both principal and agent are bound. | Now, it is apparent 
on this bill of exchange, that it was the intent of the parties to bind 
Scott Cray’s principal: else why make it payable to him as agent, and 
why take his endorsement as agent? It is still more manifest that he 
does appear to act as agent. ‘The testimony upon the trial, too, is, that 
the name of his principal was disclosed to the Central Bank at the time 
the bill was discounted. We hold, too, that upon parol contracts, 
where the intent is not sufficiently clear that the principal is to be 
bound, the defect can be supplied by parol testimony. A party cannot 
be discharged, who is apparently liable on the contract, but a new party 
may be introduced by parol.— Ang. and Ames, 236-7; 5 Wheat. 326 ; 
1 Cowen, 536 ; 12 Mass. It. 240; 1 Cranch, 345; 6 Adolphus and L£llis, 
486; 8 Meeson and Welsby, (Excheg.) 440. See, also, Story on 
Agency, 190, 191, 334-5-6. 
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The testimony on the trial shows that it was the intent of the par- 
ties to bind the Bank of Hawkinsville by this endorsement. 

The second assignment of error is, that this bill of exchange is not 
evidence against the defendant, because it is not signed by the president 
and countersigned by the cashier, as is required by the 8th section 
of the charter of the Bank of Hawkinsville. That section declares, 
that the funds of the company shall, in no case, be liable for any 
contract or engagement whatever, unless the same shall be signed 
by the president and countersigned by the cashier of the corporation. 
—Prin. 108. This provision is found in most of the bank charters of 
this State, and if construed to apply to bills of exchange, checks, and 
drafts, as ‘well as to all the contracts or engagements of the banks im- 
plied in law, then there will be introduced an entire change in the 
manner of doing bank business in Georgia. Indeed, then it would be 
hardly possible to bank at all. There is nothing in the form of a con- 
tract, expressed or implied, that is not comprehended i in the sweeping 
phraseology of this section. Neither the banks themselves, nor the 
courts, nor the mercantile community, have held it to apply to the ordi- 
nary business contracts of the corporation. Upon the interpretation 
contended for by the plaintiff in error, no bank would be liable for its 
deposits ; nor upon any of that large class of engagements which, in 
mercantile affairs, result by implication or operation of law. This is 
not all; credit, which is based upon character, upon good faith, upon 
honor, and which constitutes the soul of commerce, would be no longer 
an element in banking. 

For this would be substituted, in all cases, when practicable, the 
president’s signature and the cashier’s certificate. Who would deal 
with a bank which, in bar of its cashier’s checks, drafts, or endorsements, 
could successfully plead the absence of its president’s signature ? 
What company, with honest purposes, would accept a charter, if the 
franchises conferred were to be enjoyed solely upon the condition that 
no engagement, of any kind, could be entered into but in writing thus 
formally authenticated. If it be a privilege to a bank, to be bound 
only by contracts in writing, signed by its president and countersigned 
by its cashier, then common honesty, as well as her interests, would 
compel her to ‘make no other. The privilege contended for by the 
plaintiff in error, would work an estoppel to banking in Georgia. Thus 
we arrive at the conclusion, that the Legislature did not intend, in these 
comprehensive words, to defeat the very objects contemplated i in this 
charter. The whole act must be construed together ; all parts of the 
charter must stand, if possible, and the different parts must be made to 
harmonize. We cannot suppose that the Legislature intended to con- 
fer banking privileges, and in the very act which confers them, insert a 
clause which, in the form of guardianship or protection, practically 
annuls the charter. 

In the judgment of this court, the clause of the charter does not 
apply to such contracts or engagements as occur in, or are necessary 
to, the ordinary business of a cashier or agent (Ang. and Ames, 231-2 ; 
5 ’ Wheaton, 326) ; such as drawing or “endorsing bills of exchange, 
checks, and drafts. These acts appertain, according to commercial 
law and usage, to the office of a cashier. The record discloses that 


/ 











DECATUR, AUGUST TERM, 1846. 431 
The Merchants’ Bank of Macon vs. The Central Bank of Georgia. 








Mr. Cray was the general agent of the Bank of Hawkinsville, at Macon. 
He possessed, as such, more than the power which ordinarily belongs to 
acashier. He had charge of the agency of the bank at Macon, virtute 
officii ; therefore, he was clothed with all the powers of a branch of the 
Bank of Hawkinsville. Among those powers, certainly, is the power to 
discount bills of exchange (Angell and Ames, 243-4—5) ; to deal in bills, 
was no doubt the prime object of creating an agency at Macon. He 
was held out to the public as the general agent of the Bank of Haw- 
kinsville, at Macon; and being so held out, the bank was bound by all 
his acts, done within the scope of that agency, even although restricted, 
as to certain acts, by secret instructions. ‘There is no doctrine better 
settled than this. It is the doctrine of the Roman, as well as the com- 
mercial law.—See 12 Wheaton, 70; 1 /arris and Gill, 392 ; 3 Mason, 
505; 21 Wend. 296; Ang. und Ames, 222, 234, 238 ; Story on Agency, 
sec. 126-7-8. Also, we hold that, in the absence of any express power 
to draw and discount and endorse bills of exchange, that the Bank of 
Hawkinsville was liable upon this endorsement, according to the princi- 
ples just stated ; but if this were not so, it is liable, because the order 
of the board of directors expressly clothes Mr. Cray with power to 
draw and discount bills of exchange. The power to discount confers the 
power to endorse. Wherever an agent is empowered to do a particular 
thing, he is also empowered to use the means necessary to accomplish 
it. The means are included in the power.—Story on Agency, sec. 77. 
A power to discount bills includes a power to endorse.— Story on Agency, 
sec. 59; Bayley on Bills, 5th ed. chap. 2,7. Inthe Mechanics’ Bank oj 
Alexandria vs. the Bank of Columbia, reported in 5 Wheaton, 326, 
there is a construction put upon the Sth section of the charter of the 
Bank of Hawkinsville, by the Supreme Court of the United States— 
we say a construction put upon this section, because that case arose 
under the provision of a bank charter almost identical with it. The 
provisions of the two charters are in all material particulars the same. 
The words of the charter of the Mechanics’ Bank of Alexandria are: 
‘“« All bills, bonds, notes, and every other contract or engagement on 
behalf of the corporation, shall be signed by the president and coun- 
tersigned by the cashier, and the funds of the corporation. shall in no 
case be liable for any contract or engagement, unless the same shall be 
so signed and countersigned as aforesaid.”” By comparing this section 
with the provisions of the charter of the Hawkinsville Bank, herein- 
before recited, their substantial identity will be seen. The Supreme 
Court, in this case, determined that the clause of the charter of the 
Mechanics’ Bank of Alexandria did not apply to a check drawn by its 
cashier, or to contracts implied in law. _ 

The third ground of error is, that Scott Cray exceeded all the powers 
conferred upon him specially, and also all the powers of a general agent, 
in endorsing this bill, because it does not appear from the evidence, 
that the bill had ever been the property of the plaintiff in error. 

The bill being made payable to the agent of the plaintiff in error, 
and in the hands of his immediate endorsee, the only fair inference is, 
that it was discounted at the instance of the plaintiff in error; and if 
presented by the plaintiff in error for discount, it is equally clear that 
he was the owner. Ownership may be inferred, too, from the fact of 
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endorsement. The bill itself affords evidence enough of ownership, to 
cast upon the defendant, in the court below, the burden of disproving 
it. The testimony, however, as to the ownership, is not confined to the 
billitself. It is in evidence, by parol, that Mr. Cray went to Milledge- 
ville by direction of the president of the bank, for the purpose of pro- 
curing a discount from the Central Bank, and that while there, under 
an arrangement with Mr. Cowles, the drawer, this bill was put into his 
hands to be discounted at the Central Bank—that it was presented by 
him, discounted, and the money paid to Mr. Cray. The ownership 
of the bill was a fact for the jury to determine upon the evidence sub- 
mitted to them; they have passed upon it, and it is not the business of 
this court to disturb their finding. 

The fourth ground of error was abandoned by the counsel for the 
plaintiff in error. 

The fifth ground of error is, that the plaintiff did not prove demand 
of the drawee and notice to the endorser, and therefore they were not 








entitled to recover. 
Bearing in mind the circumstances under which this bill was dis- 


counted at the Central Bank, it will also be remembered that the action 
upon it was brought by the Central Bank against the Merchants’ Bank 
of Macon; who had by endorsement negotiated it to the plaintiff. It 
is contended by counsel for the defendant in error that, by the charter 
of the Central Bank, demand and notice was not necessary ; and in this 
opinion of the learned counsel, this court coincides. ‘The 20th section 
of the charter of the Central Bank declares: ‘‘ The directors of said 
bank shall not require town endorsers upon any note or obligation made 
payable at said bank, when the country endorsers are deemed amply 
responsible to secure the payment of the same, and no notice or protest 
shall be necessary to charge any endorser, nor shall any charge be made 
by any notary public, for noting for nonpayment, or protesting any note 
due at said bank.’’—Prin. Dig. 74. This section, by its terms, is 
claimed, and we think rightly, to apply only to notes and obligations 
made payable at the Central Bank. Section 26th of the charter pro- 
vides, that in ‘ all suits commenced by said corporation upon any note, 
bill, bond or obligation, upon which there shall be any endorser or en- 
dorsers, the maker or makers, together with the endorser or endorsers, 
or their representatives, may be embraced and sued in the same action, 
and no proof of notice, demand, or protest, shall be required on any 
trial, to authorize a recovery.’? ‘These sections repeal the law-mer- 
chant, requiring demand and notice to charge endorsers, in all the cases 
contemplated by them. This is so, or language has no meaning. The 
Central Bank is founded on the public funds ; it is the financial agent 
of the State; and with a view to the greater security of those funds, 
and to the greater facility of collecting the debts due it, and the conse- 
quent increased efficiency of the institution as a fiscal agent, these pre- 
liminary steps to charge endorsers were dispensed with. One of the 
objects of the organization of the Central Bank, was relief to the peo- 
ple by accommodation loans; in consideration of which, it was no doubt 
thought but reasonable to withhold the right to notice which the law 

ave to endorsers. -Be these things as they may, it was clearly the 
right of the State, in organizing a banking institution upon her own 
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funds, to prescribe the conditions upon which the public should deal 
with that institution. These conditions are embodied in the charter, and 
are made known to the world. Without feeling under obligation to 
give a good reason for all the laws of the State, we do feel it to be the 
paramount duty of this court to enforce them, if they are constitu- 
tional. Now, whosoever takes the privileges of this institution, takes 
them cum onere ; and one of the burdens which he assumes is, to give an 
endorser or endorsers, who shall be liable without notice. Nor is it in- 
cumbent upon us to demonstrate the convenience of the law, when there 
is no doubt in our minds as to what the law is; it is sufficient for us to 
say, “* Lta lex scripta est.” We do not deny that arguments ‘ ab incon- 
venienti ”? are legitimate aids to construction, in cases where the mean- 
ing and intent of the law is doubtful, and where other approved rules of 
construction have failed sufficiently to clucidate it. Inthe present case, 
we cannot say that we have a reasonable doubt about the meaning of 
the two sections under review. ‘The limitation in the 20th section, 
which confines its operation to notes or obligations made payable at the 
Central Bank, is not found in the 26th. That enacts, that in all suits, 
commenced by the corporation upon any note, bill, bond, or obliga- 
tion, the maker may be joined in the action with the endorser or 
endorsers, or their representatives ; and it farther declares, that no proof 
of demand, notice or protest shall be required in any trial to authorize 
a recovery. Now this was a trial of an action on a bill; upon which, 
the charter declares, no proof of notice, demand or protest shall be 
necessary to authorize a recovery. In the teeth of this very plain pro- 
vision, the plaintiff in error contends that proof of demand and notice 
was necessury to authorize a recovery. The counsel for the plaintiff in 
error, in his able argument, insisted that the 26th section applied only 
to cases where the maker and endorsers are sued in the same action; 
that is, inasmuch as the section permits a joinder of these parties in the 
first division, therefore, the distinct enactment in the second division 
is limited in its application to trials where there is such joinder. We 
think this is a non sequitur, and that the latter division is as general as it 
would be if it stood alone in the charter. 

There is in fact no necessary connection between the two divisions. 
The language used is, no proof of demand, notice or protest should be 
necessary in any trial, neither on a trial of a joint action or any other. 
All trials, and therefore this, are embraced in the general language of 
the act. 

By the 25th section, the amount of loans to any one person, or body 
corporate, or society, or collection of persons, is restricted to $2,500. 
In 1838, the Legislature authorized the bank, for the purpose of remitting 
money to pay the interest on the State debt, to purchase exchange be- 
yond the amount of $2,500, to which their loans were limited by the 
charter. This bill was discounted under the act of 1838. It is con- 
tended, then, farther by the counsel for the plaintiff in error, that this debt 
was not contracted under the charter ; but being contracted under a law 
of the Legislature, the general law as to notice, and fiot the charter, gov- 
erns the contract, and, if so, the notice was necessary. The law of 1838 
is a repeal of the charter, so far as it limits the amount authorized to be 
loaned to any one person, and permits the bank to purchase exchange in 
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sums greater than $2,500. To this extent it repeals the charter, and no 
farther. It does not repeal that provision of the charter which dispenses 
with proof of demand, and notice and protest. Nor is the act of 1838 in 
conflict with that provision ; if it were, it would be repealed by implica- 
tion. It is said that this bill is not made payable at the Central Bank, 
and therefore is not subject to the provision of the charter dispensing with 
demand and notice. The answer to this idea is, that the 26th section ap- 
plies to all bills, bonds and notes and obligations, whether payable at the 
bank or not. Again: it is contended that, inasmuch as this bill is not pay- 
able at the Central Bank, the endorser could have no means of knowing 
that it would be discounted there ; but must needs infer that it would be 
subject to the general law of the land, and therefore it ought not to be 
brought within the provisions of the charter, as to demand and notice. 
This reasoning amounts to this, that the charter itself is a fraud upon an 
endorser so situated. But how can this be so? This bill is payable at 
ninety days, and is drawn upona bank in New York: the endorsement 
was a voluntary act. It was liable to be negotiated at any bank in the 
State, and as well at the Central Bank as anywhere else—the charter of 
that bank, as well as the act of 1828, authorizing it to deal in exchange. 
All the provisions of that charter are presumed to be known to the en- 
dorser. The Bank of Hawkinsville was presumed to know that the Cen- 
tral Bank could discount this bill ; and, if it did, it was exempted from the 
usual necessity of demand and notice ; for the charter, being a public 
law, is notice to the world of all its provisions. The endorsement was 
made therefore at the risk of the paper falling into the hands of the Cen- 
tral Bank: it was made subject to tha‘ form of liability which the law 
creates in that event. It is quite immaterial what may have been the 
expectations or understanding between the drawer and endorser, as to the 
destination of this bill, unless the Central Bank was a party to them ; 
for in that event only would it be bound by them. But the facts of this 
case preclude the application to it of the reasoning which we have en- 
deavored to silence. This bill was presented by the endorser at the 
board of the Central Bank for discount ; it was discounted for the benefit 
of the Bank of Hawkinsville ; the money raised upon it was in fact paid 
to the endorser. It (the Bank of Hawkinsville) became voluntarily a 
dealer with the Central Bank, with notice of the fact that demand and 
notice was not by her charter necessary to charge the endorser. It en- 
dorsed the bill to the Central Bank. It therefore made with the Central 
Bank a contract, into which that provision of the charter which dispenses 
with notice entered. The Bank of Hawkinsville is estopped. It cannot, 
in the face of its own contract to the contrary, claim the benefit of want of 
notice. 

A party dealing witha bank, with knowledge of its usage in contraven- 
tion of the general commercial law, will be bound by the usage.—9 
Wheat. 584. With stronger reason will a party be bound by the charter 
of a bank, whose provisions are in conflict with the usual rules of com- 
mercial law. An argument, ab inconvenienti, against the construction of 
the charter for which we contend, is drawn from the power which sucha 
construction would give to the Central Bank to charge an endorser, in 
cases where he is discharged by want of notice. Thus, the holder of an 
endorsed paper fails to give notice, and the endorser is discharged ; the 
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paper is then transferred to the Central Bank, which, under its charter, 
notwithstanding, collects the money out of the endorser. Such a case 
would not come within the 26th section; not because it would not be 
embraced in its terms, but because the rights of the endorser being fixed 
by the law regulating his contract, the subsequent ownership of the paper 
by the Central Bank could not divest those rights. The Central Bank 
would buy the paper, subject to the law, which, up to the time of her 
becoming the holder, governed it. She would become the transferree of 
a paper upon which the endorser is discharged, and would acquire no 
more rights against bim than if his name had never been on it. Would 
she, then, in such a case, be required to show notice or be nonsuit? Cer- 
tainly not. She is relieved by the charter from the obligation to prove 
notice, upon all trials. But, she being the holder of a paper transterred 
after due, the defendant is let into his defence. That defence is, that 
before the bank became the owner of the note or bill sued on, he was 
discharged for want of notice. We have no doubt but that the defence 
would be triumphant ; and thus the general law, regulating the rights of 
endorsers and the special provisions of the charter, would harmonize. 
Whether this be considered an inland or foreign bill, we do not find it 
necessary to decide, as we believe the bank charter dispenses with no- 
tice in either case. 

Nor do we deem it necessary to express any opinion as to what would 
be the rule, according to the law-merchant, upon the sixth and last ground 
of error, to wit: that the protest itself, being the highest and best evi- 
dence, the court erred in admitting the evidence of the notary. 

The charter is very explicit; no proof of demand, notice, or protest, is 
necessary in any trial to a recovery. 

Let the judgment of the court below be affirmed. 





No. 65.—Roserr Cot.ins, plaintiff in error, vs. The CentRaL 
Bank or Georata e¢ al., defendants in error. 

The 11th section of the charter of the Monroe Railroad and Banking Company, gives ~ 
to bill-holders a paramount lien, for the payment of their bills, upon that part of 
the road only which was built by the company. 

Such portion of the road as was built by the contractors, under a mortgage thereon, to 
secure them for the work done, and materials and equipments furnished, is liable 
to them, and their lien is, paramount to that of bills or notes; the lien of the latter 
only attaching upon such portion of the road as was built by the company. 

The setting apar@f bank bills, as a pledge or security, by the said banking company, 
was not an isstiing of such bills as a circulating currency, within the meaning and 
intention of the charter. 

A* bill was filed on the chancery side of the Superior Court 
of the county of Bibb, at the instance of the Monroe Railroad 
and Banking Company against the Roswell Manufacturing Company 
and others, the creditors of the former, the object of+which was 
to obtain a decree for the sale of the railroad and equipments, and 
all the rights, franchises and property therewith connected, and for a 
distribution of the proceeds among the creditors, in order of priority 
of their claims, the said railroad company having become hopelessly in- 
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solvent, and unable to complete the road, or keep the same in operation, 
or pay their debts. At May Term, 1845, of said Superior Court, a 
final decree was rendered in said cause, ordering the sale, and appoint- 
ing certain commissioners to carry the same into effect, and providing 
that the proceeds of said sale should be paid to the clerk of said court, 

and by him deposited in bank, for safe keeping, on special deposit, and 
that public notice should be given to the cre ditors of said company to 
file their respective claims, or a schedule thereof, in the clerk’s office 
of said court. That the creditors, if any controversy should arise re- 
specting said claims, should then litigate amongst themselves, in respect 
to all objections w hich would or might have been available against them 
by the company, if said sale had not been made, in re ation to matters 
of set-off, and whether they should be subject to objection on account 
of the statute of limitations, non-performance of contracts, or other 
causes, embracing the quantum of consideration paid for claims, or any of 
them; and also, that the liens claimed by the respective creditors should 
be then and there also investigated and adjudicated. 

The sale took place, hye the sum of $16 0,525 33 brought into court. 
At May Term, 1846, of said Superior C ourt, the question of the distri- 
bution of said fund pea the claimants who were creditors of said 
company came on to be heard, before Judge Floyd, when it was moved, 
on the part of the defendant in error, and other bill-holders of said 
company, that the court should order and deerce that said fund should 
first be applied and paid out in satisfaction of said bills, as having 
priority over all other claims, by virtue of a statutory lien created 
under the 11th section of the charter of said company, as follows: 
“ The railroad to be built by said cohpany, from Macon to Forsyth, toge- 
ther with all revenue arising therefrom, and all the property, equipments and 
effects therewith connected, shall be pledged and bound for the redemption 
of the notes, or bills, issued by or from said company ;?? which motion was 
opposed by the counsel of the plaintiffin error, as mortgagee, who con- 
tended, and maintained, before the court below, that the statute relied 
on by the counsel for the bill-holders did not create a legal specific lien, 
paramount to all other liens on saidroad. And they contended for, and 
moved the court to rule that, as the plaintiff in error was, bona jide, the 
holder of bonds, certificates, or notes, secured by mortgage on said road, 
and its appurtenances, to secure the payment for work, labor and mate- 
rials, done and furnished on said road, subsequent to ‘the execution of 
said mortgage, and on the faith of s said mortgage, the plaintiff in error 
was entitled to be paid out of said fund, in preference to bill-holders. 
In behalf of the plaintiff in error, it was then shown to the court, that 
in 1842 the said company became entirely unable to proceed with their 
work, and which was then in a very unfinished and ruinous condition, 
even below the city of Grifin. In this situation, on the second day of 
August, 1842, the company entered into a contract with the plaintiff in 
error, and others, his associates, for certain work, and materials, as 
agreed upon in s said contract, the company agreeing ‘to secure the pay- 
ment for said work and materials, by a lien, or mortgage, on the road 
and property of the company. Under this contract, a large amount of 

work was done, and materials furnished, on said road. Amongs st other 
things, about 1. ,200 tons of railroad iron, with cars, car- -wheels, engines 
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tenders, tools, &c., to the amount, by engineer’s estimate, of $154,146 86; 
besides which, said contractors furnished timber, and built about thirty- 
six miles of superstructure, and several miles of grading, leaving only 
four miles to be done to complete their contract, which would have been 
done but for hindrance by the company. 

The mortgage clause of the agreement of the second of August, 1842, 
was in the following words, viz.: “It is further agreed by ‘the parties 
hereto,” (the Monroe Railroad and Banking Company, on the one part, 
and John D. Gray & Co., D. MeDougald, ‘A.B. Davis, Robert Collins, 
and Elam Alexander, of the second part,) ‘that the whole of the Mon- 
roe Railroad, to the point of junction with the Western and Atlantic 
Railroad, and all and every part thereof, implements of every kind 
therewith connected, or to be connected, and all real estate to the same 
appertaining, and all other effects to the same appertaining, shall be and 
is hereby conveyed and vested in the said parties of the second part, 
(the plaintiff in error, and associates,) in full title and estate, until all 

the dues and payments to which they shall become entitled under this 
contract shall have been fully met and satisfied. Provided, however 
that the management, superintendence, and keeping up of ‘said call 
and the use of the property, &c., herein named and conveyed,‘and of 
all transportation thereon, shall continue to be conducted by the said 
Monroe Railroad and Banking Company, their officers and agents.” 

It appeared that the plaintiff in error, and his associates, performed 
their part of the contract, except the completion of four miles of the 
road, which they were prevented from doing by the company. 

After argument in the court below, the presiding judge ruled, and 
decided, that the lien created by the bills of said company, under the 
said 11th section of the charter, was paramount to, and overrode all 
liens, and that said motion of the bill-holders should be granted ; 
and overruled the motion of the plaintiff in error, and adjudged and deter- 
mined that the said fund should be paid out, in the following order: 

Costs legally incurred in obtaining the. decree, and making the sale 
under it. 

Attorneys’ fees, for bringing the money into court. 

The taxes of the company due the State of Georgia. 

Then bank bills, each bill to take in proportion to the value received 
by the bank for it, at its emission by the bank. Judgments founded on 
bank bills, to take pari passu with bank bills, and under the same terms. 

Next in order, judgments founded on contracts, other than bank bills 
and mortgages, according to the respective dates of each ; judgments for 
right of way included as judgments. All other claims, not reduced to 
judgments, nor secured by special lien, placed on the same footing ; and 
appointed certain auditors to hear and audit the claims submitted, and to 
make report thereof, &e. 

Whereupon the counsel for the plaintiff in error, as mortgagee under 
ae — aforesaid, excepted upon the following grounds : 

Because the court below ruled and decided that the clause in the 
Piast of said Monroe Railroad and Banking Company, declaring that 
said road should be “ pledged and bound for the redemption of the bills or 
notes of said company,” created a specific and paramount legal lien, on 
said road, over all other liens. 

2d. Because the court below decided, that the directors of said com- 
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pany could. not make a mortgage or transfer of said property, (road and 
fixtures,) so as to exclude the statutory lien of bill-holders. 

3d. Because the court below decided, that the bills of said company 
had a specific lien on the whole money arising from the sale of said road, 
when the statute creating said pretended lien in favor of bill-holders, only 
extended to a part of said road, to wit: that part of said road extending 
from Macon to Forsyth. 

4th. Because the court below decided, that the work and labor done 
on said road, and materials and iron furnished and put on said road by 
the contractors to whom said mortgage was given—which said work was 
done, and materials furnished after the insolvency of said railroad and 
banking company—was liable and subject to the payment of the bills of 
the company, in preference to said mortgage or devt for said work and 
materials. 

5th. Because the court below decided, that the bank-bills should each 
take in proportion to the value received by the bank for it, at its emission 
by the bank, whereas the original decree fixed the quantum of consider- 
ation, paid for the bills by the claimants, as the amount to be received. 

' Afterwards, in an adjourned term of the court below, the plaintiff in 
error showed, that at the same time the mortgage contract aforesaid was 
made by said company with himself and his co-contractors, it was also 
agreed that the sum of $300,000, of the bills of said banking com- 
pany, should be set apart and placed in the hands of a third party, to be 
held as further security to said contractors, and to be delivered to them 
in the event that it should be decided by the judicial power of the State, 
that the bills of said bank had any preference or priority over other 
claims, by virtue of the said 11th section of the charter of said company ; 
and in accordance with said agreement, said bank-bills, to the extent of 
about $200,000 were set apart rand held for that purpose. 

So the matter stood until the term aforesaid of the court below, when the 
presiding judge ruled as aforesaid, that bills of said bank had preference and 
priority over “the mortgage claim against said company. Whereupon the 
said plaintiff in error caused the very same bank-bills which had been so 
set apart as aforesaid for that purpose, to be brought forward and delivered 
to the auditors, and required that the amount of his said claim should be 
audited from the bills, according to said contract with the company ; but 
the auditors declined to do so, ,and the court below decided, that said 
bills could not be considered as bills issued by the said company, and 
therefore they could not be admitted to receive, from the fund, any pro 
rata or other share with other bank-bills. That, as to said claim of the 
plaintiff in error, to be allowed to claim, and take out of said fund asa 
bill-holder, by virtue of the bills set apart by said bank, as a collateral 
security, to secure said plaintiff in error, and others for work done and 
materials furnished on said road, the same was invalid, by reason that 
said bills, in the opinion of the court below, had never been legally issued 
by said bank. To which decision and judgment of the court below, the 
plaintiff in error excepted. 

Because the court below erred in deciding, that the said bills, set apart 
as collateral security, to secure the plaintiff in error and his co- “contract- 
ors for the work and labor done, and materials found and furnished, on 
said road, had not been legally issued by said bank, and therefore could 
not claim any of said fund. 
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S. T. Battey, for the plaintiff in error. 


The subject of controversy that. gave rise to this writ of error, is the 
distribution of a fund arising from the sale of the Monroe Railroad and 
its effects, by virtue of a decree in equity, at the suit of the Monroe Rail- 
road and Banking Company, against the Roswell Manufacturing Company 
and others ; which latter company, seeking to subject said road to: levy 
and sale at law, by virtue of fieri facivs, was enjoined by said suit upon 
grounds set forth in the bill, and which bill finally took such shape as to 
pray for and obtain a decree for said sale. 

After the money was brought into court, the claimants for said fund, 
as creditors of the Monroe Railroad and Banking Company, brought be- 
fore the court their claims ; among such claimants was the present plain- 
tiff in error, claiming to have created nearly the whole of said road, by 
his labor and materials, found and furnished, and the sale of which pro- 
duced the greater part of the fund in controversy; and having been turned 
away empty, he has appealed to this tribunal, feeling assured that he 
can maintain successfully, in al! Christian lands, ‘ that the laborer is wor- 
thy of his hire.” 

To come to a correct conclusion upon the questions raised by the bill 
of exceptions, it will be necessary, in the outset, to understand clearly 
the powers and character of the Monroe Railroad and Banking Company, 
the title by which they held property, and the character of the fund pro- 
duced by the sale of their road. 

By the act of 1833, a company, by the name of “ The Monroe Rail- 
road,”’ were chartered to construct a road from Macon to Forsyth; were 
empowered to purchase, accept, hold and sell, and convey real and per- 
sonal estate, and make all contracts usual with corporations, &c. All 
the officers authorized by this act, are a president and eight directors. 
They were empowered to “ purchase the right of way” for their road; they 
were authorized to farm out or rent to any individual the use or franchise 
of their road. The shares of their stock are made assignable. These 
provisions are important to be kept in view. , 

In 1836 an act was passed, called an act to amend, enlarge, extend 
and alter, and add to the act of 1833. But, instead of amending, the 
act creates an entirely new company, called “The Monroe Railroad 
and Banking Company,” which, by said corporate name, shall be capable 
in law of contracting and being contracted with, of suing and being 
sued, &c. The old company is expressly amalgamated and incorpo- 
rated into this new company,as a constituent part thereof—its rights and 
liabilities are expressly transferred to the new company: all this is, both 
in law and logic, a new creation, not the amendment of anold. What 
lawyer ever imagined it necessary to reconfer the right to sue and be 
sued, &c., on a corporation at each amendment of its charter, or that 
there must be a solemn assignment of the rights, liabilities and proper- 
ty of the corporate body in its old dress, to the same body in its amend- 
ed dress? But all know that this is necessary where a new corpora- 
tion supersedes the old. This new charter creates a stock of $600,000, 
and directs one half to be appropriated to the road, and the other half 
to constitute the capital stock for banking purposes. 

For this new company there are to be a president and six directors, 
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and for the ‘* banking department” (so the act calls it) there are to be 
a cashier and other officers. And it is reiterated, that one half the cap- 
ital paid in shall be faithfully set apart and applied to the building the 
road. The eleventh section of the act on which the court below pre- 
dicated its decision, is in these words: ‘ The railroad to be built by said 
company, from Macon to Forsyth, together with all the revenue arising 
therefrom, and all the property, equipments and effects therewith con- 
nected, shall be pledged and bound for the redemption of the notes or 
bills, issued by or from said company ; and for the redemption of the 
same, the private property and individual persons of the stockholders 
shall likewise be pledged and bound in proportion to the number of 
shares held by each, in the same manner as in commereial cases or ac- 
tions of debt.” 

The act further provides, that the company may increase their stock, 
so as to extend the road tothe State road in De Kalb, and also that the 
State may subscribe for one-fourth part of the stock in the extension. 
The 22d section declares that “‘ the several laws forming the charter of 
the Monroe Railroad and Banking Company shallbe in force and appli- 
cable to the road extended beyond Forsyth, in respect to banking privi- 
leges, and inall other respects, in the same manner as they are in force 
and applicable as to the road from Forsyth to Macon.” It will be re- 
marked that, in this new charter, nothing is said about the company’s 
accepting, holding, buying and selling, real and personal property, as in 
the old charter, nor about renting and farming out the road. By the 
23d section it is declared that the old charter shall be and continue in 
force in respect to the new charter, so far as it does not conflict there- 
with. It is by this latter section that the new company have the power 
to hold, buy and sell property and farm out their road. 

We maintain that the company created by the act of 1836, called 
the Monroe Railroad and Banking Company, is a company composed 
of two distinct corporations, one for railroad purposes, the other for’ 
banking—not only are their duties kept distinct in the act, but the of- 
ficers, as a body, are distinct; andthe act expressly provides that the 
stock of each shall be kept distinct and separate. Such double corpo- 
rations are well known and recognized in law.—Angell and Ames on Corp. 
52, 57; 1 Pickering’s Reports 297, 305; 6 ib. 427; 1 Sumner L. 47 ; 
14 Mass. 58. 

In this view of the case, we clearly perceive the meaning and the rea- 
son of that somewhat singular expression in the 11th section of the 
new charter, that the railroad, with all its revenue, and all its prop- 
erty, shall be pledged and bound for the redemption of the notes or 
bills of the company. 

Without that provision, the road would not have been liable for the 
debts of the bank, as a joint fund. The act itself had expressly made 
it a separate fund, so that without this exception in favor of notes and 
bills, the debts and liabilities of the road proper would have been en- 
titled to preference, and would have to be paid before the debts of the 
bank could touch a dollar. This is the law governing the-distribution of 
joint funds and separate funds—it is the law of copartnerships ; and we 
shall show that this company was essentially and purely a copartnership 
—it is a delusion to call it a corporation. Corporations are becoming 
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obsolete in this country—the name is retained without the substance— 
courts look beyond the name to the substance. 

But now the holders of the bills of the bank attempt to so construe 
this provision of the charter, (intended only as a favor to place them on 
an equal footing with the debts of the road,) as to give thema prior 
right to take the whole fund instead of a part. But let us see into 
what absurdity it will lead to construe this expression, “shall be 
pledged and bound,” to create a lien in favor of bill-holders. Let it be 
kept in view that the act does not declare that notes or bills shall have 
priority, or take precedence over other debts, as is the case in statutes, 
giving the crown, in England, and the government here, a priority of 
payment. 

The bill-holders, and the court below, were, therefore, driven to con-. 
strue the words quoted from the charter, as giving a specific, prior and 
legal lien, overriding all other claims, contracts, or transfers, and of 
course, over mortgages. 

Now, does not every lawyer at once perceive two insurmountable 
difficulties in this construction ? 

First, that it runs counter to the charter, which declares, the compa- 
ny may buy and sell real and personal estate. If this lien attaches, 
they could not make a clear title. 

Secondly, such a construction is suicidal; for the road could neither 
be built, nor sustained after being built. Who would build a road 
from which he could not even hope to derive any profit—or who 
would “rent or farm out” such a road? For it is to be remarked that 
the ‘‘ revenue,”’ as well as all the property, is ‘* pledged and bound,” so 
that it must be carefully kept, like the capital stock of a bank, untouch- 
ed; or if it is used, (either revenue or property,) it can be followed in- 
to whosesoever hands it may pass, and they cannot plead that they took 
without notice, for all are bound to notice a public law; in short, the 
road and its revenue must be looked upon as bank capital ; that is, in 
plain words, the construction and doctrine of the bill-holders, notwith- 
standing the charter has carefully declared, that even the stock of the 
two institutions shall be kept distinct. 

But again: if alien, itis a mortgage; and if a mortgage, then, when 
does it attach? atthe date or the issue of the bill? In whose favor 
does it attach ? in his who first took the bill, or in his last in possession ? 
If the bank takes up the bill, does the lien cease until a reissue, and 
then does it again attach ? and from what time, the date or the reissue ? 
and if the latter, how are you to prove the time of the reissue ? 

Again: if a lien, it should have been a matter of record. Our statute 
requires mortgages to be recorded, and the general doctrine of lien, by 
all laws of civilized countries, is, that notice must be brought home to 
third persons, to affect them. It is no reply to say that the statute gave 
notice. Being a public law, the statute, arqumenti gratia, says, that 
there may be a lien , provided there are any bills or notes of the bank 
to redeem ; this is all the notice it gives. The material notice required 
is the note or bill when issued, its amount, date, &c. ; for that the stat- 
ute provides no record nor notice. 

Again: if these bills are mortgages, they are void for not being re- 
corded. And how are they to be foreclosed? If not mortgages, what 
are they? Are they such liens, that, like judgments, they can be levied 
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on the property pledged, without a verdict or judgment upon them ? 
So they seem to be treated by the court below, when it adjudges that it 

will make no inquiry as to the genuineness or bona fides of the bills pre- 
sented. But I trust this court will deem them only promissory notes. 

In Cashberd et al. vs. Atty. Gen., (6 Price R. 411; 2 Eng. Exch. R. 
Cond. 523,) it was ruled that even a crown debt would not take prece- 
dence of an equitable mortgage, unless it was matter of record in some 
way. Mr. Powell says that liens and charges, even on equitable prop- 
erty, should be registered.—2 Powell on Mort. 622; 1 Eden Lt. 327. 
As, between the parties, a mortgage is binding without being recorded, 
and all others having notice, yet. it is well settled that a mortgage in- 
tended to secure other debts not mentioned in the inortgage, cannot 

take precedence against other liens or purchasers, without notice = 
such debts, although the mortgage is duly recorded. If these bills ar 
mortgages, where is the notice to the world, so as to guard against Pai 
chasing any of the property of the road, or any of its revenue? It is 
not enough to know that bills are in circulation—they may be spurious, 
or they may be taken up by the bank. 

Again: We may admit, for sake of argument, the bills to have a 
mortgage lien upon the road between Macon and F orsyth, or that part 
built by the company before the new charter. What lien can they have 
upon that part of the road above Forsyth? This was not built at the 
time of the new charter—most of it never vested in the company: the 
legal title, by our mortgage, made and recorded before the road was 
built, vested in us so soon as made, to be divested when paid for. The 
franchise was all that the company ever had, and that, by the charter, 
they are expressly empowered to farm out. No one will contend that 
there could be any legal lien upon a franchise—that being but an ema- 
nation of sovereignty, it cannot become an article of trade, commerce, 
transfer or sale, only as the grant authorizes. 

When it leaves the depository y appointed by the sovereign power, it 
must return back to the sovereign who gave it. Like the soul of man, 
when it ceases to animate the body of its first earthly home, it cannot mi- 
grate to another, but must return whence it came. Suppose a case of daily 
occurrence: an insolvent individual, against whom there are judgments, 
desires a piece of land, for which he has made a verbal contract. He 
says to his neighbor, in writing, pay for that land, and use it until I re- 
Pay the money, and then it shall be mine—would the judgment liens at- 
tach? Or, suppose the insolvent has the grant of right to make a 
bridge across a river: he employs a builder, and conveys to him the 
right to hold the bridge when built until paid for—could the judgments 
attach ? Clearly not, for two reasons ; first, because the bridge, as dis- 
tinguished from the franchise, is in the builder—the materials never be- 
longed to the grantee of the franchise, neither did the labor bestowed. 

Secondly, if it were in the insolvent, itis so connected with the fran- 
chise that no legal lien could attach to it—it could only be reached in 
equity ; and yet a judgment is as much a statutory lien as the bills of 
the bank in this case, even admitting, as contended on the other side, 
that they are liens at ‘all. It has been adjudicated that a turnpike road 
is not subject to levy and sale.—Angell and Ames, 460, 461; 13 Sergt. 
and Rawle, 210; 17 Mass. R. 243. It has been held in all the courts, 
so far as my knowledge extends, except in North Carolina, that a rail- 
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road is not subject to levy and sale. In the Supreme Court of North 
Carolina, it was held that they were subject to levy and sale—not the 
franchise, but the land over which the road ran. With the highest re- 
spect for that court, I must think they give no very good reason for their 
decision. Itis true, as they say, the workmen who made the road 
ought to be paid ; yet is that areason that the rules of law should be vi- 
olated ? If the workmen neglected to secure themselves by mortgage, I 
humbly conceive their remedy was in equity. 

Certain it is, that there is no title to the land over which the road 
runs, in the company, disconnected with the franchise. The moment it 
is sold from the corporation, it reverts to the grantor ; the company had 
nothing but the “right of way.” So that the plaintiff in execution, or 
rather the purchaser under the sheriff’s sale, gains nothing by the sale, 
only the gratification, if it is one, of depriving the corporation of the 
right of way, and restoring the land to the original owner. 

But the most insurmountable objection to such sale is, that, by universal 
consent ofall courts, English and American, and even in North Carolina, 
these railroads are public highways; and if so, the North Carolina decision 
cannot be supported upon any principle of law or usage. If, then, 
this road was not subject to levy and sale at law, it was equitable prop- 
erty, to be reached only in equity. Such property is subject to mort- 
gage, and no doubt the Legislature might have created a mortgage 
lien upon it, by declaring that the bills of the bank should be a prior 
lien upon the road and its revenues, to commence from their dates re- 
spectively, or from the time of registration, or from the commencement 
of a suit; but it is absurd to suppose that any Legislature could intend 
to give a lien, that should not only attach without any record or notice, 
but should act retroactively, so as to cover the whole property, and its 
revenue, ab initio, divesting all prior liens, and annulling all transfers 
and conveyances: such a construction, as we have before remarked, 
would be in effect to annul the charter. 

Then, if this was equitable property, that could be reached by the 
creditors only in equity, and if, as we contend, the Legislature intended 
only to subject it to the payment of the ‘ bills or notes” of the bank, 
equally with the debts of the road, in case of insolvency as a joint fund, 
then the next inquiry is, when does the lien of the bills commence, so 
as to prevent assignments of the property, and take precedence of 
younger liens? Itis well settled that no general lien in favor of eredit- 
ors attaches upon equitable property until the filing of a bill.—1 Paige’s 
R. 637; 9 Cowen’s R. 722; 3 Atk. R. 357; 5. Ch. R. 280; 1 Paige’s 
R. 305. Itis not within the statutes of Elizabeth against fraudulent 
transfers.— Slory’s Eq. 366, 367; 1 Vesey, Jr. 196; 9 ib. 188,189; 10 
ib. 368; 18 ib. 196. 

Then, if this equitable property is not subject to levy and sale, the 
only course for the bill-holders to render it subject to their debts, 
was to obtain judgment on their bills at law, and then commence suit in 
equity. 

The bill-holders lay by, and saw the plaintiff in error expend 
his labor and money in making the road; they sanctioned the 
proceeding ; they cannot take advantage of their own /aches; they 
never commenced suit.—1 Paige R. 638, 305; 4 J. Ch. R. 687. 

Such would have been their course against the road; their remedy is 
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varied, now that they apply for the fund arising from the sale of the 
ruad, and this we shall discuss hereafter. But here it is proper to re- 
mark, that the bills of this institution are to be treated like the bills of 
other banks; the act giving the charter does not change their character ; 
they are promissory notes, entitled at law to no lien until reduced to 
judgment.—3 Wend. R. 21. 

Before closing this branch of the subject, it is well to examine criti- 
cally that section of the charter on which the bill-holders rely, as giv- 
ing them alien. The expression, ‘pledged and bound,” cannot bear a 
. legal definition : a pledge requires possession in the pawnee. Again: it 
is not a legal term when applied to real estate; the expression is used 
not in a strictly legal, but in a vulgar sense ; it is the universal under- 
standing in the common affairs of life, that to be “* pledged or bound” 
only means that there is an obligation or liability; we often speak of a 
man’s pledging his word ; the understanding is, only, that he has given 
assurance that another may trust in his truth. We speak of one being 
bound as security for another; we understand, not that he is to pay that 
security debt in preference to all others, but that he is to pay on fail- 
ure of his principal to pay. We speak of aman’s property being bound 
to pay his debts; we never intend thereby, that his creditors “have a 
lien on his property, but only that the legal title is in him, and not in 
his wife or others, and that his creditors can subject it to the payment 
of their debts, if they choose. In all these cases, a trust and confidence 
and obligation i is understood. In this sense the Legislature intended to 
be understood; they intended to say, and we contend it is all they have 
said, on failure of the bank to redeem its bilis, the bill-holders may resort 
to the road, however hard it may seem to the creditors of the road that 
they should have to divide their half with the creditors of the bank, after the 
latter have exhausted the whole of the half assigned to the bank; yet, 
for the safety of the community, they thought fit to impose this hard- 
ship on the creditors of the road. Who but bill-holders ever dreamed 
that this hardship was to be enlarged to a kind of robbery, by taking, 
not a part, but the whole—leaving nothing for the creditors of the 
road ? Our construction is much strengthened by the fact, that the same 
expression, ‘‘ pledged and bound,” is applied to the persons and prop- 
erty of the individual stock holders. The Legislature intended to ren- 
der liable the road, and the private property of the stockholders, neither 
of which would have been liable as a joint fund to pay the bills, without 
an express enactment to that effect. 

But, finally, as the ultimate absurd result of the doctrine contended 
for by the opposite counsel, it is clear, not only that all the property 
(and that a considerable amount) which has ever been transferred by 
the corporation, is still subject t and liable to their liens, but the road 
itself, with its revenues, is still liable to their lien ; for the sale was not at 
their instance, nor were they parties to the proceedings ; ; but the sale 
was by, and at the instance of, the Monroe Railroad and Banking 
Company. 

If their lien is a mortgage, taking precedence of all other liens, then 
the law is clear, that neither the company, nor any -judicial tribunal, 
nor any officer of theirs, can, without their consent, divest that lien by 
any process or sale known to the law. So that, if the decision of the 
court below is to be sustained here, we are by no means the only suffer- 
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ers: purchasers who had just as much notice of this lien as we had, 
may be called upon to redeem these bills. It will not avail them to 
say, that they have built a new road; they will be told such a plea did 
not avail this plaintiff in error; neither will it avail them to say, that both 
the decree of the court and statute amending their charter, relieve 
them from the debts and liabilities of the old company; they will be 
told that no act of the Legislature can impair the obligation of con- 
tracts, and that no court can divest vested rights of parties not before 
them. 

We, in the next place, maintain, upon authority, that this company 
was essentially and purely a copartnership. The court is familiar with 
the distinction between a copartnership and a corporation. All the 
authorities agree, that when the individual property of the members is 
by law made liable to the company debts, it is a mere copartnership.— 
Angell & Ames, 364, 493, 497; 17 Mass. R. 334; 1 Mason R. 243. 

And judge Story, and other judges, have decided that when they 
are declared to be liable, as in commercial cases, the members may be 
sued separately. This company thus being a cop: artnership, joint debts 

in equity have a priority of pay ment out of the joint funds and separate 
debts: of the separate funds. Mr. Story, quoting the rule of the civil 
Jaw as governing in such cases, says: When a person carries on two 
trades in different houses, the creditors who have given credit to one of 
those trades or houses, have a privilege upon the effects there found, to 
the exclusion of the creditors who have given credit to the other trade 
or house, and the latter have a like exclusive privilege upon the funds 
to which they have given credit.— Story on Part. 519, 520; Gow, 408, 
409. Hence the additional necessity of the enactment in the charter of 
the Monroe Railroad and Banking Company, pledging the funds and effects 
of the road to the redemption of the bills of the banking department; there- 
by putting them on an equ: ality in case of insolvency. Without such 
enactment, the creditors of the bank could not touch a dollar belonging 
to the road, till all who had given credit to the road were satisfied in 
full. This "far, we have established that the property out of which this 
fund was raised was equitable property, that could not be reached by 
the bill-holders only in equity ; and that the Monroe Railroad and 
Banking Company was a copartnership, and the fund was raised from 
the sale of joint or partnership property ; and we have endeavored to 
show that the plaintiff in error would stand on an equality with the bill- 
holders, even if he were a creditor of the road on simple contract, by the 
provision of the charter upon which the bill-holders rely for the prior- 
ity, as well as by the well-settled rules of equity, which distributes in- 
solvent estates ratably pari passu.—1 Story 14g. 554; 1 J. Ch. 119; 5 
Peters’ R. 160; 11 Lng. Ch. &. c. 320, 322; 2 Smith, 2763 Iu. Ch. 
RR. 130. 

We propose now to show, that we stand on much higher ground than 
simple contract creditors, and that we have a prior right, first as mort- 
gagees, and second, as having an equitable lien, for materials and labor 
conferred on the road. A mortgage gives the legal title, and is more 
than a lien.—Cross on Liens, 62, 72. 

In bankruptcy, a lien by judgment i is not sayed.—Lden, 222, 285. A 
mortgage is protected.—Lden, 225, 290. ‘ 
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Although courts of equity distribute insolvent estates ratably pari 
passu, amongst all the creditors, yet it does not divest the property of 
mortgages.—1 J. Ch. Rk. 129. We, by our mortgage, under the laws 
of Georgia, had a common-law remedy ; the bill-holders had no remedy, 
save in a court of equity; and when they come here for a fund, they 
must take ratably with all other creditors.—1 J. Ch. R. 130. 

We will next show that we have not only a specific legal lien by 
mortgage, but that we have also a better equitable lien than the bill- 
holders ; and, if we have both a legal and equitable title, we must 
prevail over a bare equitable title or lien.—2 Powell on Mort. 451, 452 ; 
2J/. Ch. f. 608. 

It is a well-settled principle in equity, says Mr. Justice Story, that 
in all cases where one has, bona fide, bestowed labor and materials on 
the property of another with his assent, by which an additional value is 
conferred on the property, it creates a prior lien upon the property until 
such improvements are paid for.—l Svory 22g. 478, 494; 2 ib. sec. 
1234; 16. 799, nole; 4 Meeson & Welshy R. 272; 5 ib. 342. 

Again: when equity is called on to assist a ereditor, it will insist that 
all creditors may stand on an equality.—1 Story, sec. 557; 1J. Ch. Lt. 
130. 

Again: conceding, argumenti gratia, that the bill-holders would 
stand on an equality with us, provided there were no other fund to re- 
sort to, yet since they have two, and we have but one resort, equity re- 
quires that they should resort to that on which we have no lien ; it is 
very clear that the bill-holders may resort to the road and to the indi- 
vidual stockholders for payment. No other creditors have that privi- 
lege ; none but bills are secured by resort to stockholders ; then equity 
says to the bill-holders: You shall let go the road, the only fund to 
which the plaintiff in error can resort, and take your pay out of the 
other fund, to which you can resort.—1 Story Eq. sec. 559; see Atk. 
446; 17 Ves. 514, 520; 8 ib. 388, 395; 9 ib. 210, 211; 3 ib. 64; 4 J. 
Ch. 17; 1b. 4125 1 Russ. and Mylne, 185; 3 Sim. KR. 280. 

Before concluding, it is proper to remark upon this bill and decree, 
which brought this fund into court, that it will be perceived that the bill 
was originally filed expressly and avowedly, by the Monroe Railroad 
and Banking Company, to secure the plaintiff in error in the fulfillment 
and payment of his contract, for the satisfaction of which he applied to 
the court below for a share of this fund now in ccntroversy. 

That bill, for reasons not proper to state here, was so changed by the 
plaintiff in the cause, as to pray for asale of the road, and that the fund 
might be distributed among all their creditors ; it was originally filed to 
prevent a sale. It is obvious, therefore, that the complainants in the 
bill acted, as far as they were able, and as far as they knew how, in 
good faith toward the plaintiff in error. Their object (a just and 
righteous object) was to give the laborer his hire. Will any one do 
them the injustice—will any one so pervert the reading of the record, as 
to say, that the object of the complainants in that bill, was to sell the 
road, and give the money to. the bill-holders, and exclude the plaintiff 
in error from even a participation in the fund? Although, by so doing, 
they would relieve the stockholders of a heavy liability, we believe they 
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acted in good faith, and that it does them gross injustice to suppose that 
they were using the judiciary as an instrument to perpetrate a most 
iniquitous fraud. Indeed, the decree speaks for itself. 

It states that the road is subject to the payment of all the debts of 
the company, not the bill-holders alone, and it virtually orders that the 
fund arising from the sale shall be distributed amongst all the creditors, 
according to equity, after they should have established their respective 
claims. 

It is proper that we should endeavor to relieve this court from a diffi- 
culty that found lodgment in the mind of the court below. It was this: 
The court remarked, in giving his final opinion, that he never had any 
doubt, that in justice and equity, the plaintiff in error ought to be paid 
in preference to all other creditors, and that it ought to have been so 
declared in the decree ordering a sale of the road, and that he should 
certainly have had the deerce so drawn, but that it was now too late. 

We were certainly not a little surprised at this difficulty in the mind 
of the court; but it was then too late to even attempt to remove it. 
We hope this court will perecive no such difficulty. It seems clear to 
us, that as that bill was filed, not by the plaintiff in error, but by the 
Monroe Railroad and Banking Company, the debtor praying for a 
judicial assignment of their property for the benefit of all their creditors, 
it would have been wholly against the practice and usage in equity, to 
decree the payment or priority of any particular creditor ; thatis always 
a matter to be settled on creditors coming in under a decree. 

In relation to the bills set apart by the company as an indemnity, 
the question arose on the report of the auditors appointed to report to 
the court at its adjourned term, in July. 

That report rejected the claim of the plaintiff in error to come in as 
a bill-holder, claiming to hold bills as an indemnity for the work and 
labor and materials, found on said road to be used, provided the court 
should adjudge that the bills were entitled to a priority over his mort- 
gage on the road. 

Several exceptions were filed to said report, or rather to the decision of 
the court below, on that report’s coming in. But for the purpose of 
trying both cases together—the one on the decision at the term in May, 
and the other at the adjourned term in July—the plaintiff in error consent- 
ed to waive all his exceptions in the latter case, except the one on the 
decision of the court respecting the collateral security on the bills. 

That bank bills, although used as money, are promissory notes, in 
the contemplation of law, none can question. They are as legitimate 
subjects of pledge as any other chose in action, or any chattel; this 
cannot be denied.—3 Wend. R. 21; 9 Paige L. 12. 

Then, did the Monroe Railroad and Banking Company pledge to the 
plaintiff in error and others, bills to secure or indemnify them for work, 
labor and materials furnished on the road? The evidence is, that there 
was a written contract under seal, between the parties, that some third 
person should take charge of three hundred thousand dollars of their 
bills, to hold as an indemnity, to be delivered to the parties, to be secured, 
in case the court should hold that bill-holders have a prior right over 
their mortgage. It is in proof that this package of three hundred 
thousand dollars was delivered to Dr. Wynne, as the depository selected 
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by the parties ; “that Dr. Wynne took a schedule of the bills, and left 
the package in ‘the bank on deposit ; that afterwards, the bank officers, 
without the privity or knowledge of the plaintiff in error, used some of 
the bills ; that so soon as the plaintiff became aware of it, he prohibited 
t; that about $200,000 remained, of the package in the bank, until 
deposited in court by the plaintiff, as a claimant upon this fund in con- 
troversy. This collateral security was rejected by the court, on the 
ground that the contract of indemnity, if sanctioned, would be a fraud 
on the bill-holders. A moment’s reflection will correct such a fallacy. 

It would be a fraud on the makers of the road not to pay them in 
some way, and the contract expressly provides that this collateral is to 
used only in the event that the bill-holders override their mortgage 
security. And whence comes the fund that the bill-holders claim an 
exclusive right to, and out of which the court below, and the bill-holders, 
deem it fraudulent in the plaintiff in error to claim an equal share with 
them? It is a fund raised, the greater part of it, out of the sale of 
property created by our labor and materials, and to which neither the 
bill-holders, nor their debtor, the Monroe Railroad and Banking Com- 
pany, had in equity any right, until we were paid. The objection 
amounts to this: that itis fraudulent in us to claim a participation with 
them in our own property. 

We must think that it requires, in the bill-holders, much cool assurance, 
to come into a court of justice, a court of equity, and charge this honest 
arrangement to be a fraud upon them! In Moses vs. Mergatroid, 1 J. 
Ch. &, 129, the chancellor declares it the duty of a court of equity to 
render such collateral pledges effectual. Instead of being a fraud, it 
is very likely, that without the arrangement that was made, the bill- 
holders would get nearly nothing ; for the road would not have been 
built, and its fragments would have been hardly worth selling. We 
repeat, that nearly all the fund in controversy is, as we believe, the 
production of the labor, skill, and money of the plaintiff in error and 
his associates, and for which he has never been paid; and to charge 
him with fraud, because he seeks to be paid, is but adding insult to 
injury, and gainsaying the maxim that ts consecrated in all Christian 
lands, that “the laborer is worthy of his hire.” 


A. H. Cuaprest, for the defendant in error, made and insisted on 
the following points: 


That the bank-notes or bank-bills issued by the Monroe Railroad 
pr ie Company, in accordance with law, and as a circulating 
medium, are by force of the words “ shall be pledged and bound,” &c., 
in the first clause of the 11th section of the charter, (Prin. 372 ,) 
secured by a statutory lien or mortgage on the railroad, its property 
and equipments. The words “ shall be bound,” is the ordinary phrase 
used, in our Legislature, to express the lien of judgments and other 
statutory liens, as in the instance of the bond given by a tax-collector 
and his securities.—/otchkiss’ Dig. 

And surely, the coupling of the word “ pledged” with the word 
* bound,” can ‘have no other effeet than to impart greater certainty and 
emphasis to the expression of the legislative intention. 
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2d. That the “ notes or bills issued by or from said company,” and for 
the redemption of which the railroad and its equipments are pledged 
and bound, must be construed to mean such bank-notes or bank-bills, law- 
fully issued, as are contemplated and intended by the Legislature to 

ecome the circulating medium, the paper currency of the country. 

The making of such issues is no longer, since the prohibitory statute 
of 1818, a business in which any individual, partnership, or corporation, 
can engage, without special legislative license ; whilst in regard to other 
branches of the banking business, such as buying and selling bills of 
exchange, drafts, checks, &c. ; discounting notes and bills, receiving 
money on deposit, &c.; these are things against which there is no pro- 
hibitory statute or law, and which, consequently, may be done by indi- 
viduals or companies, as of common right, and without first obtainin 
an act of the Legislature therefor. And as these things are permitte 
to everybody by the general law of the land, there is no reason why 
extraordinary security for debts incurred in this way by a bank, should 
be insisted on by the Legislature. But it is different in regard to the 
bank-notes or bilis proper. These none can issue without special permis- 
sion or charter; and it is-clearly the duty, as it has been the custom, 
of the Legislature to exact, in behalf of issues of this kind, extraordinary 
security from those to whom authority is given to make such issues. 
See the personal liability clauses, in the various bank charters, from that 
of the Darien Bank in 1818, down to those of the Georgia Railroad 
and Central Railroad Companies, in 1835. This policy of exacting, 
in favor of bank-bills or notes, the security of a personal liability of the 
stockholders therefor, commenced simultaneously with that other policy, 
which prohibited such issues as a free trade, and restricted it to those 
specially licensed thereto by the Legislature. “ 

The highest considerations of public good come in aid of the argu- 
ment founded on the foregoing view. 

Of all the claims of bank debts, that which most challenges legislative 
eare and fortification against the dangers of discredit and depreciation, 
is the one which forms the common currency, the circulating medium 
of the country. So sensible was the Legislature of this, that in 1836, 
in granting the present company’s bank charter, it superadded, in favor 
of this description of debts, a lien on the railroad, to the personal 
liability of the stockholders. 

3d. To sustain the claim of the plaintiff in error to take money out 
of the fund in court, under his mortgage of August, 1842, would be 
clearly destructive of this statutory lien and priority of bill-holders, and 
is therefore inadmissible. 

But, aside from all other reasons, the plaintiff precluded himself from 
any right of participation in this fund, by the notice which he gave (on 
the day of the sale) of his mortgage, and of his determination to pursue 
the road under it. 

4th. To permit the plaintiff in error to take, as bill-holder, under the 
‘alleged dej,osit of bills as a collateral security for bis mortgage-claims, 
would be enabling the company, after its insolvency, to put inferior debts 
on the same footing with bills, by simply giving such bills as a.security, 
which would be a fraud on previously existing bill-holders, and send to 
the entire defeat of their statutory lien. 
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5th. The distinctions as between equitable assets and legal assets are 
wholly inapplicable in the present case, because the provisions of the stat- 
ute would be equally obligatory and controlling over the court, whether 
the assets were of the one or the other sort. But if the law of these 
distinctions could be applied here, it would be found to be clearly in 
favor of the, position maintained by the defendants in error.—1 Story Eq. 
553. In reference to the question of consideration, see Cooper’s Bank- 
rupt Law, 261-5, by which it is clear that the consideration which 
passed to the company, and for which the note or bill was origi- 
nally issued, is a proper subject of inquiry, and not the consideration that 
passed between that person, or any second holder, and the purchaser 
trom him. 


Wasuincton Poe, for defendant in error, also addressed the court. 


Wiuuam Law, for the plaintiff in error, in conclusion. 


We contend, in the first place, that the 11th section of the charter of 
the Monroe Railroad and Banking Company, ought not to be construed 
as creating a lien on the property of the corporation, because, 

1st. Secret liens created by statute operating in restraint ofa free 
alienation of property, are against the policy of the laws of the country ; 
and such construction will only be given when the words are too strong 
to bear any other.— Black vs. Scott, 2 Brock. Rep. 330, 346. 

The court may accomplish the legitimate purpose of the Legislature, 
by securing to the bill-holders of the corporation a priority of payment 
out of the entire fund or property of the corporation in ther hands, un- 
sold or unencumbered by any perfected lien at the time of its failure to 
redeem.—Conurd vs. Al. In. Com. 1 Peters, 386. 

2d. A contrary construction would fetter and tie up the property of the 
company to an extent which would disable them to accomplish the pur- 
poses of their creation, and prevent the sale of any of their property ; 
whilst in the charter the Legislature recognize their right to sell, farm 
out, &c.— Prince, 314, sec. 1; ib. 369 sec.1. The necessity of contracts 
for work on the road, and consequently of securities, by the company, 
was so apparent to the Legislature, that in the Sth section of the charter, 
they except such contracts from the formalities prescribed as necessary 
to the validity of its contracts in all other cases. 

3d. It is a general principle, that the stock and other property of pri- 
vate corporations is deemed a ¢rust fund for the payn.ent of the debts of 
the corporation ; so that the creditors are deemed to have a lien, or right 
of priority of payment, &c. But as this corporation was created with a 
double aspect, to wit, banking and the construction of a road; and as a 
moiety of its capital was appropriated to each purpose, it became neces- 
sary to incorporate the 11th section in the charter, in order to subject the 
road-half to liability for the redemption of the bills. 

The purpose was to put the whole capital and property on the same 
footing of liability for the redemption of the bills. 

But it never has been supposed that the lien or priority of payment of 
creditors upon the trust fund, would follow and attach upon it in the 
hands of a bona fide purchaser for valuable consideration.—2 Story’s 
Eq. Juris. 1252. The effect, therefore, of the 11th section, was to make 
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the road, and other property attached to it, equally with, and to the same 
extent as, the other moiety of its capital, a ¢rust fund for the redemption 
of the bills; and to no greater extent. 

It would be most singular that the Legislature should give avlien on one 
half of the capital, and leave the other half to the operation of the ordina- 
ry principal of a trust fund; and if the moiety was a ¢rust fund for 
the ‘creditors of the bank, the other moiety was likewise a érust fund for 
the creditors of the road; hence the necessity of the 11th section. 

We contend, in the second place, that giving to this section the 
utmost latitude of construction for which our adversaries may contend, 
in its operation as a lien, still we say, that as the road was built by the 
labor, the money and the materials of the contractors, there never was 
anything in the corporation upon which that lien could attach, save the 
franchise, and the equity of redemption. The material structure was 
never vested in them, but subject to a condition fixed by contract, before 
the work was done or commenced. If they acquired any interest or title, 
it was so instantaneously out of them that no lien could attach. 

lilustrate the argument by the case of dower. It is more than a lien; 
it is an interest in the thing, created, too, by law. Purchase and simul- 
taneous mortgage by husband, no dower in wife, but subject to the 
mortgage.—3 Paige, 513,515; 2 Bland. 242. 

Purchase by husband, without mortgage, equitable lien of vendor su- 
persedes dower. See same cases. Take the more analogous case of 
jand purchased for the road, and equitable lien of vendor for unpaid pur- 
chase-money ;—could this lien displace it ? 

What is the reason of this equity ? A person who has gotten the es- 
tate of another, ought not to keep it, and not pay the full consideration 
money.—2 Story’s Eq. Juris. sec. 12, 19,20; 15 Ves. 340. 

The statute gives a lien to mechanics, but that lien will not supersede 
the equitable lien of vendor, for purchase-money.—Gillespie vs. Brad- 
ford, 7 Yerger, 168; cited 2 Wheeler’s Dig. title “lien.” Nor will it 
supersede the lien of a mortgage given to secure a sum of money from a 
third party, at the same time the title was delivered, part of which money, 
so borrowed, was applied to the payment of purchase-money ; the pur- 
chaser having paid part of purchase-money, and taken a bond for titles, 
before the mechanic was employed.—14 Pick. Rep. 49. 

Now, it is conceded that the doctrine of equitable lien for purchase- 
money is limited to real estate. But it is equally true that a court of 
equity will find no difficulty in raising a like lien in the sale or transfer of 
personal property, when that is matter of agreement or contract.—2 Sto- 
ry’s Eq. Juris. sec. 1231; 1 Ves. Junr. 478; 1 Turn. and Russ. 469, 
475-6; 15 Ves. 340, 347, 349. 

An agreement for a mortgage will create an equitable lien for the pur- 
chase-money of a slave sold.—1 Bailey’s Eq. Rep. 223. 

In these cases, the equity of the seller is higher and prior to any per- 
son claiming as a volunteer under the purchaser, or even of a purchaser 
for valuable consideration, with notice. 

In this case, the equity of the contractors to be paid for their work and 
materials furnished, is better and prior to the bill-holders, who claim un- 
der and‘ through their debtor, and can have no greater right to our pro- 
perty, without paying for it, than the debtor had. But we have super- 
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added to that equity a legal title. We took a mortgage :—can the lien 
of the bill-holders be permitted, in a court of equity, to overreach that 
mortgage thus sustained by a better and prior equity ¢ 

The rule is, that where the equities are unequal, the preference is con- 
stantly given to the superior equity. —1 Story’s Eq. Juris. 64 d. 

A bona fide purchaser will be protected, but not if he be a judgment 
creditor purchasing in the property of his debtor ; because, in that case, 
as he pays no new consideration, he can have no rights but what his 
debtor had.—1 Story’s Eg. Juris. 411 note; Burgh vs. Burgh, Rep. 
Temp. Finch, 28. In this case he must give way to superior and prior 
equity, and a fortiori to a legal title founded on a prior equity. 

It is upon the same principle that the English doctrine of tacking rests, 
(a doctrine interfered with in America by our registry acts.) A third 
mortgage, buying ina prior judgment, may tack ; whilst a judgment cred- 
itor, buying in a prior mortgage, may not. ‘The reason is, that in the for- 
mer case he lent his money upon the faith of the land, and has therefore 
a higher equity ; in the latter, he was a general creditor.—I1 Story Eq. 
Juris. 416. And thus it is that a specific lien is always more favored in 
equity than a general.—1 2. Wms. 278 , 2 Ves. Sea. 262-3. 

What, then, shall hinder the court from protecting these mortgages ? It 
is replied, the statute ; but it is a principle that no statute shall exclude 
all equity.——2 Roll. Rep. 500; 2 Vern. 236,750; 1 Ves. Sr. 66. 

But it is said the bill-holders took the bills upon the faith of the statu- 
tory lien, and their equity is also very high, and prior to ours. 

It is very high ; but neither higher nor prior, nor as much so as ours, 
if the preceding argument be true ; because, before theirs attached, before 
there was anything in the debtor upon which it could attach--nay, be- 
fore we parted with our materials and bestowed our labor we took our 
security. 

But again: it was our work, labor, money and materials which confer- 
red its value on the road. And the principle is, in the case of improve- 
ments, repairs, &c., where the party making them has acted bona fide and 
innocently, and a substantial benefit has been conferred on the owner, 
equity will give a lien for such improvements.—2 Story, sec. 1236, 
1237, 1239, sec. 5; Dana, 578, cited 2 Wheeler’s Dig. 118, sec. 10. The 
maxim is, jure nalure equum est, neminem cum alterius detrimento et inju- 
ria fieri lucupletiorem. If this principle’ is true in its application to the 
owner, does it apply with less force to the creditors, who take only what 
he had? Receiving the benefit of these improvements, they are bound 
equally with the owner to pay for them. This is the highest equity and 
the highest morality. 

Ifthe owner would be bound, ex equoet bono, to pay for such improve- 
ments, all taking the benefit under him as volunteers, are equally bound. 
Creditors are not strictly volunteers, but they are quasi such upon such a 
question as this; they are not purchasers for valuable consideration paid 
at the time.—See 1 Story, sec. 411, note, already referred to, as to a judg- 
ment creditor purchaser. So in the case of voluntary conveyances, in 
payment of a debt, although they can scarcely be called voluntary.--1 
Story, sec. 433. Yet as no new consideration is paid, they are in a sense 
volunteers, and so considered in the comparison with bena {ce purchasers 
for a valuable present consideration. 
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I now take the broad ground of a more comprehensive equity, and in- 
sist that a court of chancery will remove, displace or’supersede a general 
lien, whether created by statute or not, to protect the rights of those who 
are entitled to a prior equitable interest in the thing. In support of 
this principle, we rely on the following authorities, viz. : 1 Paige, 128-9; 
2 Paige, 266-7; 3 Des. Rep. 74; 2 Sergt. & Rawle, 11; 2 Walsh. C. 
C. Rep. 69 ; 3 Binn. 347, note ; 1 Lg. Cas. Abridg. 320; 1 Pr. Wms. 282; 
3 Ves. Jun. 576; Sug. Vend. 336 

And now there is another view in which I desire to present this case, 
which | think will give an additional force and weight to the foregoing 
principle. 

Generally, when the Legislature creates a lien by statut8, they also 
prescribe the mode by which it can be enforced at law. In this case they 
have omitted todo so. The question then occurs, how can the bill-hold- 
ers enforce their lien at law ? The only conceivable mode would be, by 
maturing their claims into judgments, and by a levy and sale of the road. 

Batit has been decided, that the public have an interest in railroads, 
that they are public roads or improvements, when constructed under acts 
of the Legislature, notwithstanding the tolls they produce are appropri- 
ated to the persons by whose capital and enterprise they have been con- 
structed. Inthe construction of such roads, the public are considered as 
acting through the agency of individuals —Ler. § Ohio R. R. vs. Ap- 
plegate, 8 Dana, 295; 4 Barbour & Lar. Dig. 556. 

Now, in that view of the subject, can it be supposed, that each bill- 
holder, getting judgment, might proceed to sell any part of this road in 
fractions, at different sales, in the different counties through which it 
passes, to different purchasers, and thus entirely defeat the rights and inter- 
ests of the public, and the objects and intentions of the Legislature in 
granting the charter? Such a construction of the legislative act would 
be suicidal of the work they had chartered. And again, as no preference 
is created as among the different bill-holders, would one man, by getting 
a judgment, and forcing a ruinous sale, be permitted to defeat the rights and 
interests of all the other bill-holders ? And would those who had judg- 
ments be permitted to take the whole fund in preference to other bill- 
holders without judgments? And yet a court of law, in the distribution 
of the fund, could only regard the legal priorities. 

These numerous difficulties show that this lien can only be enforced in 
equity ; and the action of the Superior Court, in assuming the jurisdiction 
in this case in chancery, could alone be predicated on the position we as- 
sume. 

These bill-holders have then only an equitable lien; and being com- 
pelled to go into equity, the fund they bring there is equitable assets, en- 
tirely under the control and rules of the chancery in its distribution, so far 
as their claim is concerned. 

What are equitable, and what are legal assets? See 2 Smith’s Chan. 
Pr. 273-274. There is abundant room, then, for the court to look to and 
consult the real equities of the parties. 

The learned judge inthe court below felt the equities of the complain- 
ants in error, and said if he had controlled the case in the first instance, he 
would have protected them by a sale of the road, which they constructed 
ly itszlf, apart from the other portion. That concession yielded every- 
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thing: for the fund was still in his hands, and the equity of the plaintifis 
in error fastened upon the conscience of the court of chancery, and bound 
it to relieve through that fund. 

If exact justice could not be done, he should have approached it as 
nearly as possible. J 

3d. I proceed to consider, in the third place, whether the plaintiffs in 
error are not entitled as bill-holders 2? The contract for additional collat- 
eral security was made on the same day with the mortgage. __ It is true, 
the packages were not delivered, nor the schedule taken, until January, 
1845 ; but no maxim is better understood in equity, than that it looks 
upon what is agreed to be done, as done ; and when the act is done, it 
has relation back to he time of the contract.--1 Siery Eq. sec. 64,9; 3 
Wheat. 563, 577. 

The company had no right to touch these bills after the contract ; and 
in the events provided for by it, the plaintifls in error had an absolute 
right to take possession and use them. The bailee, or trustee, in this 
case, having received the schedule of the packages, and left them for 
safe keeping as a special deposit in the bank, was an acceptance in law 
by him of the trust, which authorized an action at law by the plaintiffs in 
error against him for these bills.—2 Story’s g. sec. 1041. And al- 
though some doubt has been expressed as to the action at law, it is cer- 
tain a remedy would exist in equity.—idem, and Com. Dig. Chancery, 4 
w4;id.2a.1; Scott vs. Parker, 3 Mur. Rep. 658-9. 

If this contract was legally consummated, and the bills pledged for the 
security of the debt, so as to entitle the pledgee to hold and use such bills 
for his indemnity in case the debt is not paid, such bills are to be consid- 

_ ered issued and in circulation.—9 Paige, 14. 

We have endeavored to prove by the contract and acts of the company 
and trustee, the former part of the foregoing proposition ; the latter part is 
the conclusion of law, which the authority establishes. 

We contend, upon the following authorities, that the bill-holders should 

. be paid in proportion to the consideration actually paid by them for their 
hi bills.—2 Smith’s Chan. Pr. 265; 15 Mass. Rep.; 4 Paige Rep. 











By the Court--Warner, Judge.* 


This case comes before the court on a bill of exceptions and writ of 
error to the decision of the Superior Court for the county of Bibb, distri- 
buting the proceeds of the sale of the property of the Monroe Railroad 
and Banking Company. It appears, from the record in the cause, a bill 
was filed on the chancery side of said court, at the instance of the com- 
pany, to have the road and its appurtenances sold for the benefit of its 
creditors, and at May Term, 1845, a decree was made by the court, 
orderipg a sale of the road, from Macon to its terminus in the county of 
De Kalb. This decree declares, that the creditors of said company, “ if 
any controversy should arise respecting their claims, should litigate 





* Lumpkin, Judge, being a bill-holder of the Monroe Railroad and Banking Compa- 
ny, gave no opinion in this case. After the judgment of the court was delivered, the 
same being adverse to his interest, Judge L. gave it his public approbation; desiring 
a to share with the.court the responsibitity attaching to the opinion deliy- 
ered. 
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among themselves, in respect to all objections which would, or might 
have been, available against them by said company, if said sale had not 
been made in relation to matters of set-off, and whether they be subject 
to objections on account of the statute of limitations, non-performance of 
contracts, or other cause ; embracing the quantum of consideration paid 
for the claims, or any of them, and also, that the liens claimed by the re- 
spective creditors, be then and there also investigated’and adjudicated.” 

In pursuance of this decree, the court, at its May Term, 1846, pro- 
ceeded to distribute the fund, arising from the sale of the property, 
among the several claimants, one of whom was Collins, the plaintiff in 
error, and his co-contractors, who excepted to the decision of the court 
below. 

First—“ Because the court ruled and decided that the clause in the 
charter of said Monroe Railroad and Banking Company, declaring 
that said road should be pledged and bound for the redemption of the 
bills or notes of said company, created a specific and paramouni legal lien 
on said road over all other liens.” 

In the year 1833, the Legislature granted a charter to the Monroe Rail- 
road Company, to construct a railroad from Macon to Forsyth. In the 
year 1835, another act was passed amending and reviving the act of 
1833; and, in the year 1836, another act was passed, amending and 
extending the provisions of the original charter, and conferring upon 
the company banking privileges. By the 22d and 23d sections of the 
last-mentioned act, the charter of the Monroe Railroad Company is de- 
clared to be continued in force, in all matters in which it does not conflict 
with the provisions of the latter act; the two acts, therefore, when not 
in conflict, will be considered as one act, and construed accordingly. 

By the 11th section of the amended charter it is declared: “ The rail- 
road to be built by said company, from Macon to Forsyth, together with 
all the revenue arising therefrom, and all the property, equipments and 
effects therewith connected, shall be pledged and bound for the redemp- 
tion of the notes or bills, issued by or from said company, and for the 
redemption of the same.”—Prin. Dig. 372. The words “ pledged and 
bound,” used in this section of the charter, taken in their common accep- 
tation, or in their legal signification, leave no doubt upon our minds as to 
the inéention of the Legislature. The road to be built by the company, 
and all the rights of the company connected therewith, which would, in 
law, be subject to the payment of the debts of the company, were intended 
to be pledged and bound for the redemption of the notes or bills issued 
by the company; and in our judgment, so much of the proceeds of the 
sale of said road, built by said company, and equipments and mate- 
rials furnished by them, ought first to be applied to the claims of the bill- 
holders. That the bill-holders, under that section of the charter, acquired 
all the rights which belonged to the company, but no other, and to that 
extent only, we are of the. opinion the decision of the court below was 
correct. 

This brings us to the consideration of the 2d, 3d and 4th grounds 
of exception taken to the decision of the court below, which are all 
mainly included in the 4th exception, whieh is: ‘ Because the court 
ruled and decided that the work and labor done on said road, and mate- 
rials and iron furnished and put on said road by the contractors, to whom 
said mortgages were given, which said work was done, and materials fur- 
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nished, after the insolvency of said Railroad and Banking ‘Company, v was 
liable and subject to the payment of the bills of said company, in prefer- 
ence to said mortgages or debt, for said work and materials.” 

The whole road, “toge ther with all the equipments, was sold, and the pro- 
ceeds of the sale are now in the hands of a court of equity for distribution : 
the question is, whether the contractors, who done w ork and furnished ma- 
terials on the road above Griffin, after the insolvency of the company, ought 
to have been postponed, to the bill-holders, to the extent of the relative 
value of such work and materials, to the whole fund in hand. The para- 
mount object of the Legislature, in granting the charter to the company, 
was, toadvance the public interest by the construction of the road. The 
completion of the road was the inducement for the grant ; the banking 
privilege was conferted on the company as a means to enable them to 
carry out this great work of internal improvement, for the benefit of the 
public. 

The record, however, informs us, that before the completion of the 
road, the company became insolvent, whereby they were wholly un- 
able to go on and finish the work, and the objects of the Legislature were 
about to be frustrated. During this state of things, the plaintiff in error 
and his co-contractors enter into a contract with the company to complete 
the road, from Griffin to the terminus in De Kalb, furnish iron, equip- 
ments, and all necessary materials. ‘This contract was entered into on 
the 2d day of August, 1842, and by one clause thereof, it was stipulated, 
“that the whole of the Monroe Railroad, from Macon to the point of 
junction with the Western and Atlantic Railroad, and all and every part 
thereof, and all of the appurtenances, engines, tenders, cars, shops, tools, 
implements of every kind connected, or to be connected, and all real estate 
to the same appertaining, and all other effects to the same appertaining, 
shall be, and is, hereby conveyed and vested in the said parties of the 
second part, in full title and estate, until all the dues and payments, to which 
they shall become entitled under this contract, shall have been filly met and 
satisfied.” 

By the 11th section of the original charter, (Prince Dig. 317,) the 
company have the right, “ when they see fit, ie'xe nt, or farm out, any 
part, or the whole of their said exclusive right of transportation on 
said railroad, with the privileges thereof, to any individual or individuals, 
or other company, subject to the rates above mentioned.” The 
company, under this — in the charter, would not have had the 
right to have rented or farmed out their privileges, granted by the 
Legislature, so as to ieee defeated the object and intention thereof ; 
but the farming it out to the pli untiff in error aiid his co-contractors, for 
the purpose of constructing and completing the read, was, in our 
judgment, legitimately carrying out the views and intentions of the 
Legislature, in grantmg the charter to the company. 

The company, in consequence of their insolvency, were unable to com- 
plete the road, and it is, together with the privileges thereof, farmed out, 
or let, to the plaintiff in. error and his associates, for the purpose of having 
the same completed to the terminus of the State road in De Kalb ; the 
contractors having the full title and estate therein, until all the due: 8, ard 
payments, to which they shall become entitled, under their said contract, 
shall have been fully met and satisfied. In pursuance of this contract, 
the plaintiff in error, and his associates, expended large sums, in and 
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about completing said road, from Griffin to the terminus of the State 
road in De Kalb; furnished several tons of railroad iron and other 
materials ; done several miles of grading ; furnished timber, and built 
several miles of superstructure ;—all of which was sold, with the road, 
and contributed to swell the fund, now in the hands of the court for 
distribution ; but, under the decision of the court below, were denied 
any participation whatever in the distribution thereof, notwithstanding 
their work and labor, materials and equipments furnished by them, 
were sold_ander the decree of the court, and thereby contributed 
directly to increase said fund; the court below being of the opinion, 
the bill-holders had a prior lien thereon, to the contractors who done 
the work on the road, furnished iron, materials and equipments, as 
before stated, from Griffin to the terminus of the State road in De Kalb. 

We have already shown, the bill-holders had a prior lien, under the 11th 
section of the amended charter, to the proceeds of the sale of so much 
of the road as was built by the company, materials and equipments far- 
nished by them; nor could the company, by contract made in 1842 
with the plaintiff in error and his associates, defeat such lien, because 
the lien of the bill-holders was of prior date to the contract, on 80 
much of the road as was built, materials and equipments furnished by 
the company ; that portion of the road, however, built by the plaintiff 
in error and his associates—the materials and equipments furnished by 
them, on that part of the road above Griffin, to the terminus of the 
State road—was not built by the Monroe Railroad and Bauking Company ; 
nor were the materials and equipments furnished by the plaintiff in 
error on that portion of said road, furnished by “ the company ;” nor 
was the company entitled to the same, until payment was made therefor, 
according to the stipulations of the contract, made on the 2d August, 
1842. Although it was not competent for the company to make a 
contract, in 1842, to defeat the licn given by statute to the bill-holders, 
on that part of the road built by the company, up to the time of its tnsol- 
veicy ; yet it was competent for the company ‘to carry out the intention 
of the Legislature, in the completion of the road, by making a contract 
which would give the undertakers a lien on such portions of the road 
as such undertakers should thereafter build, «ntil they were paid therefor. 
It was competent for the company to stipulate, by express agreement, 
the contractors should have a /ien on that part of the road which they 
contracted to build, to the extent of the work done, and materials fur- 
nished, until payment was made by the company for such work and 
materials.—Kukman vs. Shawcross, 6 Term. Iep. 14; Green vs. 
Farmer, 4 Burrow Rep, 2220; 1 Story’s Eq. 483, sect. 506. In 
Green vs. Farmer, Lord Mansficld says: ‘* The convenience of com- 
merece and natural justice, are on the side of liens, and, therefore, of 
late years, courts lean that way. Ist. Where there is an express 
contract ; 2dly. Where it is implied from the usage of trade ; or 3dly. 
From the manner of dealing between the parties in the particular case.” 

This contract, made on the 2d of August, 1842, between the company 
and the plaintiffs in error, giving the latter a lien on that part of the 
road they should build, until paid or the same, and materials furnished, 
does not at all conflict with the lien created by the statute on that 
part of the road built by the company ; nor would the company have 
been entitled to that portion of the road, built by the contractors above 
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Griffin, until payment made to them therefor. Certainly, the bill- 
holders, who are the creditors of the company, cannot be considered 
as standing, at least in a court of equity, in a better condition than the 
company under whom they claim. If the company could not appro- 
priate the road, built by the contractors, to their own use and benefit, 
until payment for the work and materials, on what principle is it the 
bill-holders, claiming under and through the company, can justly claim, 
in a court of equity, to have exclusively appropriated to their benefit, 
the proceeds of the sale of such portion of the road and materials ? 

We cannot bring our minds to the conclusion, the Legislature intended 
to create a lien on any portion of the road, materials, or equipments, 
in favor of the bill-holders, that was not built, or furnished, by the 
company. It was not intended to violate that principle of natural 
justice which exists in favor of those whose labor constructed the road, 
and who furnished materials and etuipments therefor, after the insolv- 
ency of the company, under an express agreement, that those who should 
perform such labor, and furnish such materials, should have vested in 
them the full title and estate thereto, until all the dues and payments 
to which they should become entitled, under such agreement, be fully 
met and satisfied. This agreement, too, was calculated to carry into 
effect the leading object of the Legislature, in completing the road, 
when the company, to whom the charter was granted, by its hopeless 
insolvency, forbid the accomplishment of the just expectations of the 
public in that regard. Nor did the bill-holders take the bills on the 
faith or credit of that portion of the road built, or materials furnished 
by the plaintiff in error, or his associates, under the agreement of 2d 
August, 1842; for the record shows the company was wholly insolvent at 
the time, and if the road had been then sold, the fund would not have been 
increased, by the labor and materials furnished thereon by the plaintiff in 
error; but, on the contrary, would have been diminished to that extent. 

The effect of the decision of the court below is, to place the bill- 
holders, with respect to the road above Griffin, built by the plain- 
tiff in error, in a better condition than the company under whom 
they claim; for the company could not, under the agreement, be 
considered the owners of that portion of the road, materials and 
equipments, built and furnished by the plaintiffs in error, until they 
had paid for the same. On what principle of equity, or of morals, is it, 
then, that the bill-holders, who claim under or through the company, 
can appropriate to themselves the proceeds of such portion of the 
road and materials, without first paying the plaintiff therefor ? Will 
it be answered, The statutory lien, under the 11th section of the charter, 
confers the right ? That section only gives the bill-holders a lien on so 
much of the road, materials, equipments, &c., as shall be built and fur- 
nished by the company ; and, we have already shown, that portion of the 
road above Griffin, built by the plaintiffs in error, and the materials and 
equipments furnished thereon by them, was not built by the company, nor 
were the materials or equipments furnished by the company, nor did that 
portion of the road, materials, or equipments, belong to the company, 
until payment was made therefor, in pursuance of the agreement, which 
is not pretended to have been done. 

Inasmuch, therefore, as that portion of the road above Griffin, which 
was built by the work and labor of the plaintiffs in error, as well as the 
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materials and equipments furnished by them, has been sold, together 
with the whole road, and the proceeds thereof thereby constituting a 
relative proportion of the whole fund, now in the hands of the court 
for distribution, we are of the opinion the court below committed error, 
in excluding the plaintiff in error and his associates from receiving a 
relative proportion of said fund; that the plaintiff in error and his 
associates, in our judgment, have a prior and superior equity to the 
bill-holders, to be paid out of said fund, to the extent, and in pro- 
portion to the relative value, of the work done by them on said road, 
materials and equipments furnished. by them, between Griffin and the 
terminus of the road, in the county of De Kalb, to be apportioned in 
the manner hereinafter stated, in the judgment of this court. - 

The Sth exception to the decision of the court below is: ‘‘ Because 
the court ruled, and decided, that the bank-bills should each take in 
proportion to the value received by the bank for it, at its emission by 
the bank, whereas the original decree fixes the quantum of consideration 
paid for the bills by the claimants, as the amount to be received.” 

The original decree, ordering the road to be sold, further directs : ‘* that 
the creditors of the company, if any controversy should arise respecting 
their claims, should then litigate among themselves, in respect to all ob- 
jections, which would, or might, have been available against them by said 
company, if said sale had not been made, in relation to matters of set-off; 
and, whether they be subject to objection on account of the statute of 
limitation, non-performance of contract, or other cause, embracing the 
quantum of consideration paid for the claims, or any of them ; and, also, 
that the liens claimed by the respective creditors be then and there in- 
vestigated and adjudicated.” - 

It was urged at the bar, the court should adopt the rule in cases of 
bankruptcy for its government ; in this case, that notwithstanding a party 
purchases a bill, or note, for less than its nominal value, yet, in the dis- 
tribution of the bankrupt’s effects, he is entitled to receive the full 
amount thereof; and Cooper’s Bankrupt Law, 261-5, was cited. What- 
ever may be the rule in cases of bankruptcy, we think this case stands, 
on a very different footing. Here is a-fund, raised under a decree made 
by a court of chancery; and a distribution of that fund is being made, in 
accordance with the terms of that decree. The court having the juris- 
diction and authority to direct a sale of the property,:and thereby create 
the fund, has also the same power and authority, to direct the manner in 
which such fund shall be distributed. 

One of the grounds of application to the court for a sale of the road was, 
that the company was insolvent, and unable to pay its debts. With the 
intent to measure out justice to the respective claimants as far as prac- 
ticable, knowing there would not be sufficient to pay all, the court 
declares the claimants on the fund shall litigate among themselves, and 
that the liens of the respective creditors should be investigated and adju- 
dicated by the court, ‘ embracing the quantum of consideration paid for 


the claims, or any of them.” It is under the authority of the decree, made 


for the sale of the road, the court proceeds to investigate and adjudicate 
the liens, claimed by the respective creditors on said fund. 

Why shall rot the court also embrace, in its investigation and adjudi- 
cation, the “‘ quantum of consideration paid for the claims, or any of them,” 
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as directed by the decree? Is one portion of the decree more binding 
on the court, in making a distribution of the fund, than another; and it 
so, on waat principle is it made more binding ? 

Independent of the decree itself, we are of the opinion, the clear equity 
of the case is in favor of distributing the fund among the respective bill- 
holders, in proportion to the quantum of consideration paid for the bills by 
‘the respective holders thereof. Although the funds in the hands of the 
court cannot, perhaps, be technically considered as equitable assets, yet, 
being raised under the decree of a court of equity, and under its control, 
a proper regard should be had to the fundamental principles of equity 
in making a distribution of it. If the fund was suilicient to pay all the 
claimants, there would be no difficulty ; but there are many who must go 
unpaid. Shall the bill-holder, then, who paid but ten cents in the dollar 
for his bills, exhaust the whole fund, or a majority of it, by receiving the 
fall amount of his claims: that is to say, receive one hundred cents out 
of the fund for which he paid only ten; while he who paid one hundred 
cents,in the dollar for his claims gets no more. In other words, has he 
who paid but ten cents in the dollar for his bills, the same equitable 
claim on the fund as he who paid one hundred cents in the dollar, when 
the fund is not sufficient to pay all? In Davison vs. Watson, the plain- 
tiff, a bond creditor of the testator, compounded with the other creditors, 
and they executed an assignment to him of their debts. On the hearing, 
the usual decree was made: “The legatees obtained an order on _peti- 
tion, that the minutes of the decree should be added to, by directing an 
inquiry, whether the said plaintiff had purchased from, or compounded 
with, any of the creditors of the testator for their debts, and what con- 
sideration was really paid, or given, for such debts; and a declaration, 
that what the master should find to have been actually advanced, paid or 
allowed by the said plaintiff for such debts, and no more, was to be allowed 
to him in respect thereof.”—2 Smith Chan. Prac. 265. 

In making an equitable distribution of the fund, therefore, under the 
original decree, amongst the bill-holders, we are of the opinion, the 
quantum of consideration paid therefor by the respective claimants, at the 
time they become the holders of said bills, should constitute the value 
of their claim on the fund; and not the value received by the bank for 
such bills, at the time of the emission of the same. 

The sixth and last exception is: ‘¢ Because the court erred in deciding 
that the said bills set apart as collateral security, to secure the work, 
labor and materials found anl furnished on said road, had not been 
legally issued by said bank, and therefore could not claim any of said 
fund.”” Qa looking into the manner in which this security was taken 
by the plaintiff in error and his associates, as disclosed by the record, we 
are decidedly of the opinion they are not entitled to receive any portion of 
said fund as bill-holders. The bills were not issued, as was contemplated 
by the charter of the company, and the manner in which they are now 
attempted to be used for the purpose of placing the holders thereof on 
the same footing as the holders of bills, issued and put in circulation as 
money, according to the terms of the charter, cannot receive the sanction 
of this court: to permit it would be, in our judgment, to sanction a fraud 
on the rights of those bill-holders, whose bills were legitimately issued, 
and put in circulation as money, according to the terms and provisions of 
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the charter. On this ground of exception taken, we most cheerfully 
concur in opinion with the court below. 

‘This cause came on to be heard on the transcript of the record from 
the Superior Court of the county of Bibb, and was argued by counsel : 
Whereupon it is considered and adjudged by the court, that the judgment 
of the court below be reversed, on the following grounds: First, Because 
it is the opinion of this court, that the bill-holders had a paramount lien 
only on the fund, raised by the sale of the railroad from Macon to Grif- 
fin, and so much only of the road from Griffin to the terminus in De Kalb, 
as was built by the Monroe Railroad and Banking Company, prior to the 
2d day of August, 1842; and that the contractors of the second part, 
under the agreement of the 2d of August, 1842, in the record mentioned, 
had a prior and superior equity to the bill-holders, to be paid out of 
said fund, in proportion to the relutive value of the work done by them 
on said road, and materials and equipments furnished, between Griffin 
and the terminus of the road, inthe county of De Kalb; and that the eourt 
below committed error, in excluding said contractors from any participa- 
tion in said fund, to the extent of the relative value of their claim for work 
and labor done, and materials and equipments furnished said road, between 
the city of Griffin and the terminus of the road in De Kalb as aforesaid. 

It is further the judgment of this court, that the relative value of 
the work and labor done, and materials and equipments furnished said 
road, by said contractors, between the places last aforesaid, be appor- 
tioned by three commissioners, to be appointed by the court below, with 
power to hear evidence in relation thereto; and make report thereon, 
within such time as to the said court, shall be deemed expedient. 

Second, Because the court below committed errer in deciding, * that the 
bank-bills should take, each in proportion to the value received by the 
bank for it, at the time of its emission by the bank.”? It being the opin- 
ion of this court, that each bank-bill should take in proportion to the 
quantum of consideration paid therefor by the holder, or claimant on the 
fund ; and that such holder, or claimant, should state the quantum of 
consideration actually paid therefor, on oath in writing, with the right of 
other contesting claimants for said fund, to traverse the same. 





No. 66.—Lewis Butuarp, plaintiff in error, vs. Tue CentRaL 
Bank or Georara, defendant in error. 


A certificate, setting forth that the holder had, on deposit in the Monroe Railroad and 
3anking Company, $300 of its notes, which would be paid to his order thereon, 
with 8 per cent. interest per annum, is not of equal dignity or priority, under the char- 
ter, with the bills of the bank, in the claim of money raised by the sale of the rail- 
road. 

Such certificate furnishes evidence of a new contract, by which the holder surren- 
dered his bills to the bank, in consideration of the andertaking on its part to pay 
him their amount with 8 per cent. interest per annum. The bills thus surrendered, 
and for which the certificate was taken, may have been re-issued by the bank, ana 
in other hands may constitute a separate claim upon the fund raised from the sale 
of the road. 
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The railroad, and all the property and equipments therewith connected, 
belonging to the Monroe Railroad and Banking Company, was sold by 
certain commissioners under a decree in equity, rendered in the Superior 
Court in the county of Bibb; and the sum of $160,525 33, the aggre- 
gate amount of said sale was brought into the court below. At May 
Term, 1846, of said court, Judge Floyd presiding, on motion of Kenan 
and Rockwell of counsel, representing the claims of the Central Bank of 
Georgia, holding bills or notes issued by said Monroe Railroad and Bank- 
ing Company, the court below proceeded to hear argument on the ques- 
tion, whether said bills or notes were of the highest dignity, and took 
lien prior to all other claims on said fund so brought into court. Amongst 
those claiming the money, there was a class of claims founded on cer- 
tificates of deposit, of which the following is an example, viz. : 

** Monroe Railroad and Banking Company, ? 
Macon, January 27, 1842.  § 





* $300. 

“ This certifies that Lewis Bullard, Esq., has on deposit three hundred 
dollars of the notes of this Institution, which will be paid to his order 
hereon, with eight per cent. interest per annum. 

J. W. Putuies, Teller. 

Rutherford of counsel in the court below, representing holders of such 
certificates, opposed the said motion, and urged, in objection, that the bills 
or notes had not in law the priority claimed over said certificate, and con- 
tended that the said certificates stood upon the same footing, and were of 
the same and equal dignity with the said bills or notes. The court be- 
low ruled, that such certificates were not of equal dignity and priority 
with said bills or notes, and in the judgment of the court below, distribut- 
ing said money, classed said certificates several grades below the position 
of bills or notes. To which the counsel for the plaintiff in error excepted 
on the grounds, that the said certificates of deposit showed that the hold- 
ers had deposited in said bank its notes or bills, and that they could have 
claimed payment only in the bills of said bank; that said certificates 
were evidence that the bills or notes therein mentioned had never been 
“ redeemed,” i. e., they had not been taken up in specie, or in anything 
which was accepted by the holder as equivalent. 


Joun Rurtuerrorp, for the plaintiff in error. 
A. H. Cuappett, for the defendant in error. 


By the Court—W arner, Judge. 


The only question made in this case is, whether the plaintiff in error, 
who deposited bills of the Monroe Railroad and Banking Company in 
said bank, under a contract therewith, that he was to be paid eight per 
cent. interest per annum therefor, stands on the same footing as a bill- 
holder, under the decision of this court made during the present term. 
The court below decided, the plaintiff in error did not stand on the 
same footing, claiming under his certificate as a depositor, as an origi- 
nal bill-holder, and we are of opinion the judgment of the court below 
was correct. The ninth section of the act incorporating the company 
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provides, that if the corporation shall refuse payment of its bills in gold 
and silver coin, the holders of such bills, on demand made, shall be enti- 
tled to receive interest, at the rate of ten per cent. per annum in addi- 
tion to the ordinary legal interest. The plaintiff in error is not the 
holder of the bills of the bank; he gave up to the bank his bills, and 
made a new contract, of avhich his certificate furnishes the evidence, 
whereby he was to receive interest, at the rate of eight per cent. per 
annum. 

The eleventh section of the charter gives, to bill-holders only, a lien 
upon the road and equipments. For aught that appears to the con- 
trary, the identical bills deposited by the plaintiff in error have been 
re-issued by the bank, and now in the hands of some claimant, for a por- 
tion of the fund now in court. We cannot consider this a special de- 
posit of the identical bills; but, on the contrary, are of the opinion, 
the bank was at liberty to use them ; certainly, the plaintiff in error, by 
his own voluntary act, parted with them. Doubtless he thought, at the 
time, he was making the best arrangement for his own interest, by sur- 
rendering the bills to the bank to be used by its officers, and taking a 
certificate of deposit drawing interest ; and must now abide the result 
of his contract made with the Bank: we cannot consider him as a bill- 
holder, within the intent and meaning of the eleventh section of the - 
charter. 

Let the judgment of the court below be affirmed. 





















No. 67.—Joun P. Evans, plaintiff in error, vs. Berry Rogers, 
defendant in error. 






Whenever proceedings in court are irregular, application to set them aside should be 
made in the first instance. If the party after discovering the irregularity proceed 
himself and take subsequent steps in the cause, or lie by and suffer the other party 
to do so, the court will not assist him. 

A verdict may be amended so as to conform to the declaration, if the error be apparent 
on the face of it. 

The allowance or disallowance of amendments in pleadings are matters within the 
discretion of the court, and will not be interfered with except in extreme cases. 
Neither the act of 1826, 1831, 1539, 1840, nor 1815, passed for the relief of securities e 

and endorsers, give the control of executions to endorsers who have paid off the 

same against prior endorsers, except such execntions as have issued on judgments, 

founded on bankable instruments. 


















This cause grew out of an affidavit of illegality. 
On the 11th day February, 1841, a judgment was rendered in Bibb 
Superior Court, at the instance of Uriah J. Bulloch, against Rufus K. 
Evans as maker, and John P. Evans, the plaintiff in error, and Berry 
Rogers, defendant in error, as endorsers for the sum of $308 15, prin- 
cipal, besides interest and costs. Berry Rogers, defendant in error, 
who was the last endorser, was compelled-to pay over the full amount 
of said judgment. It appeared from the record that, afterwards in the 
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Superior Court of the said county of Bibb, at November Term, 1842, 
the said Berry Rogers obtained the following order of said court, grant- 
ing him the control of said judgment as follows, to wit: 

“URIAH J. BULLOCH, ) Judgment, Bibb Superior Court, 11th February, 1841. 
RUFUS K. EVANS, Principal, cg «ay ave 
JOHN P. EVANS, and Int. to Judgment, : ‘ : : 26 70 
BERRY ROGERS. — 


“It appearing to the court that Berry Rogers, the last endorser on the 
note, the foundation of the above judgment, has been compelled to pay 
over the full amount of the above judgment, and praying for his remedy 
against the other endorser, John P. Evans, under the act of the 22d 
December, 1840, and by testimony produced in court at this term, 
showing that John P. Evans, though an endorser upon the note on which 
the above judgment was founded, was the principal debtor at first, it be- 
ing his own debt ; it is therefore ordered, that the said Berry Rogers 
have the use and control of the above judgment for the whole amount of 
principal, interest and costs against said John P. Evans, to reimburse 
himself as security, and that said judgment be enforced in his favor 
against the other defendant, Rufus K. Evans, for only one-half of the 
principal, interest and costs due on said judgment.” Afterwards, on 

* the 16th day of March, 1846, a capias ad salisfaciendum was issued 
from said judgment at the instance of said Berry Rogers, the same 
issuing in the name of Uriah J. Bulloch, as plaintiff; and the said 
Rufus K. Evans, John P. Evans and Berry Rogers, as defendants. 

Afterwards on the 9th day of April, 1846, John P. Evans, the plain- 
tiff in error, was arrested under and by virtue of said writ of canias ad 
salisfaciendum, by the sheriff of the said county of Bibb :‘ Whereupon, 
he made and filed an affidavit of illegality, alleging that the said execu- 
tion was proceeding against him illegally on the following grounds, to 
wit : 

Ist. That if any such judgment appeared on the record of said court, 
as was mentioned in said ca. sa.,the same was not founded on the ver- 
diet of a jury, or the confession of the defendants, but was entered up 
by counsel for plaintiff, of his own voluntary accord, and without 
authority of law, and was therefore absolutely null and void. 

2d. That the jury having rendered against defendants a verdict to 
this effect or in these words: “ We, the jury, find for the plaintiff three 
and eight dollars, with interest and cost of suit, (signed) Leonard Adams, 

- foreman,” which has not been appealed from or altered, counsel entered 
up judgment for the amount first above stated, which was illegal, be- 
cause the judgment did not follow the verdict of the jury im any parti- 
cular. 

3d. Because, several terms after the rendition of the verdict, plain- 
tiff’s counsel moved and obtained an order to correct said verdict ; but 
the effect of which was to make a new verdict, which was grossly illegal 
and absolutely null and void. 

4th. Because said judgment had been paid off andsdischarged in full 
by one of the co-defendants, and the fi. fa. returned to the office satis- 
fied in full. : 

5th. Because defendant (plaintiff in error) had once before been ar- 
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rested on said ca. sa. and discharged, which discharged the debt in full, 
to wit: May Term, 1842, of said court. 

6th. Because, again afterwards defendant (the plaintiff in error) was 
arrested and again discharged. 

7th. Because the said Rufus K. Evans was also arrested, and gave 
bond and security, and no action had been had on said arrest and pro- 
ceedings. 

8th. Because, in February, 1843, the defendant (the plaintiff in 
error) was arrested at the instance of his co-defendant, Berry Rogers, 
(the defendant in error,) by virtue of an erder, a copy of which was 
endorsed on the back of said ca. sa., being the order of court herein- 
before recited, which said order was manifestly absurd, and the arrest 
under it illegal, on the following grounds: The act of 1840 has no re- 
ference te the case of endorsers, but refers to co-securities, the act 
giving a remedy to endorsers not reaching this case ; the making of a 
party to a note the maker of the note, when he was endorser only, 
violated the contract of the parties, and established a new one in its 
stead made by the court and net by the parties; and again, the control 
of the judgment gave to Rogers, (the defendant in error,) the right to 
enforce the whole principal, interest and costs out of John P. Evans, 
(the plaintiff in errer,) and also one-half more out of Rufus K. Evans, 
which was absurd. 

9th. Because, the court had decided that the above-recited order 
could have effect only against the property, and not the person, of the 
endorser, John P. Evans, (the plaintiff in error.) 

10th. Because a ca. sa. could not issue against the said John P? 
Evans, in said cause. 

It appeared from the record, that the verdict was as stated in the 
second ground of illegality ; but entered on the minutes for three hun- 
dred and eight dollars and fifteen cents, which was the amount of the 
note sued on. The record showed a demand of $308 15, without any 
credits or sets-off. 

An order was subsequently taken, correcting the verdict, so as to make 
it for the above sum. 

It appeared, from an entry on the original fi. fa., that Berry Rogers, 
the defendant in error, and who was last endorser upon said note, had 
paid off the full amount of the debt, principal, interest and costs, 
amounting to some $352 00. 

It appeared that the plaintiff in error had before been arrested upon 
a ca. sa. issuing from said judgment, and discharged in the court below, 
at a previous term, on the ground that under the said order giving con- 
trol to the defendant in error, he could not have execution against the 
body of the said plaintiff in error. 

The affidavit of illegality came on to be heard in the Superior Court 
of said county of Bibb, before Judge Floyd, at May Term, 1846, when 
counsel for the defendant in error moved to dismiss the said affidavit of 
legality, on the ground that there was no cause of illegality shown in 
any of the several grounds stated therein, which motion, after argument 
and consideration of the facts appearing of record in said cause, was 
sustained by the court below; and the affidavit of illegality by order 
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thereof was dismissed ; to which the counsel for the plaintiff in error 
excepted. 


C. J. McDona yp, for the plaintiff in error, insisted : 


Ist. The judgment did not follow the verdict, and was therefore 
erroneous and void. 

2d. The verdict could not be amended after judgment.—1 Sedllon, 
481. 

3d. The act of 1840 gives a remedy to a surety against his ¢o- 
sureties only, and not against the principal.— Pamphlet of 1840, page 173. 
It gives no remedy to an endorser. 

It is the endorser of such note only as is payable at a bank, or de- 
posited in bank for collection, that is entitled, on payment of a judg- 
ment by him, to control it against his co-endorsers ; and then it can be 
controlled against the property only and not the person.—Pamphlet, 
1839, p. 58. 

4th. The court has decided that the judgment can be enforced against 
the property only of the defendant. 

5th. The surety obtaining the control of the judgment against his 
principal, cannot enforce it against his person, but against his property 
only.— Prin. 461,470; Pamphlet of 1839, p. 58. 


T. P. Srvsss, for the defendant in error. 


Nisset, Judge, having been of counsel, gave no opinion. 


By the Court—Lumpxin, Judge. 


The court does not feel called on to go at great length into all the 
questions arising out of this chaotic record. A more reprehensible ex- 
ample of vexatious litigation has not come under its review. 

As to the want of power in the court to amend the verdict, and the 
nonconformity of the judgment to the verdict, these objections came too 
late, after five years’ intervening altercations between the parties. In 
all cases of irregularity in the proceedings in a court the party aggrieved 
should apply as early as possible ; and if he either proceed himself, or 
lie by and suffer the other party to proceed, the court will not assist 
him.— Zidd’s Prac. 435. Lord Kenyon, in the case of Pearson vs 
Rawlings, (1 East, 77,) declares this to be the universal practice of the 
court: ‘‘ That where there has been an irregularity, if the party over- 
look it and take subsequent steps in the cause, he cannot afterwards re- 
vert back to the irregularity and object to it. Justice requires, that 
this rule should be general in its operation, having in view the advance- 
ment of right.””, And in Ve Argent vs. Vivant, (1 East, 335,) the court 
say, ‘‘ that any irregularity must be taken advantage of in the first in- 
stance, and that itis considered as waived by the party, who voluntarily 
does an act, submitting to the proceeding instead of taking steps imme- 
diately, to avail himself of the irregularity, which ought always to be 
done in the first instance.” 

We hold, therefore, that it is too late for the defendant, below, to in- 
sist that the execution, which he is resisting, is founded on no verdict 
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or judgment, after he has, for a series of years, been contesting its pay- 
ment, and joined in sundry collateral issues to arrest its progress. 

We are by no means convinced, that the court below had not pover 
to amend the verdict. The ancient rigor of the laws is greatly abated, 
and the late practice is, to allow great latitude in amending the plead- 
ings.—2 Str. Rep. 197; 1 Cain. Rep. 381, 583; 15 Johns. Rep. 318; 7 
Mass. Rep. 358 ; 11i1b.157; Doug. 376,746; Bay’s Rep. 496; 1 Cow. 
Rep. 133. 

In the case of the Bank of Pennsylvania vs. Condy, (1 Hill Rep. 209,) 
the Court of Appeals decided, that a verdict could be amended, so as to 
conform to the declaration, if the error be apparent on the face of it; 
and Earle, Justice, in delivering the opinion of the court, says: “ It is 
the constant practice here to amend proceedings, in any period of their 
progress, to preserve their symmetry, and make them conformable, if 
anything appear by which the amendment can be framed. Writs, de- 
clarations, judgments, and executions, are every day amended, up to 
the time of final satisfaction. And there can be no reason why a ver- 
dict should not be also.”—See, also, Brown ys. Hillegas, 2 Hills Rep. 
447. 

The court below haying ordered the amendment to be made, and the 
judgment eorresponding with the note, as set forth in the record, it is 
a very grave question, whether it is matter for which a writ of error will 
lie.—See Chirae vs. Reinicker, 11 Wheat. 280. The Supreme Court 
of the United States has repeatedly decided, that the allowance or dis- 
allowance of amendments is a matter purely of discretion, and that the 
refusing or granting amendments of pleadings, affords no grounds for a 
writ of error.— The United States vs. Buford, 3 Peter’s Rep.12. The 
right to interfere, therefore, must be derived, exclusively, from the stat- 
ute creating this court. On these grounds, then, in the assignment of 
errors, we have no difficulty. The material question to be considered 
is, has Berry Rogers, the last endorser on tbe note, which is the basis 
of this case, the right to enforce a ca. sa. against the body of John P. 
Evans, a previous endorser on the same paper, and co-defendant with 
himself in the action? Having paid off the debt to Uriah J. Bulloch, 
the plaintiff, he claims to exercise this right by virtue of an order passed 
in November, 1842, giving him the control of the judgment, to reimburse 
himself out of the previous parties. That order purports, on the face 
of it, to be founded on the act of 22d December, 1840, passed for the re- 
lief of securities. It is supposed that there is a fatal omission in the 
statute, which renders it nugatory for any purpose. But waiving that 
defect, it can never be made to extend to the present case. Its sole 
object is to enable a security, who has discharged an execution, to con- 
trol it, against his co-security, for contribution. But Evans and Rogers 
are endorsers and not securities. Besides, Rogers is seeking, under this 
order, not to collect one-half of the demand, out of John P. Evans, as a 
co-security, as being the proportionable part equitably due by him, but 
to compel him to pay the whole as principal in this contract. This single 
view is fatal to the case in its present attitude. 

The order under which Rogers claims is most anomalous in its char- 
acter. It changes the legal liability of all the parties to the instrument, 
as fixed by its form. It not only converts Rogers into a security, upoa 
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a contract on which he appears as endorser, but makes John P. Evans, 
the previous endorser, the maker of the note, and Rufus K. Evans, the 
principal, a co-security ; and all this transmutation is wrought, on motion, 
in a proceeding at law, and without notice to any of the purties concerned ! 

It is urged, however, that this order was granted long anterior to the 
organization of this court, and, being res adjudicata, is beyond its reach. 
So, too, is the subsequent judgment of the same court which passed it, 
declaring that the order did not authorize Rogers to sue out a ca. sa. 
against the body of John P. Evans, but that it only gave him the con- 
trol of the fi. fa., to reimburse himself out of his property. And we 
know of no statutory right which Rogers had at that time, independent 
of that order. If the rule of transit in rem judicatam is to be applied to 
the order, it is equally applicable to the interpretation of it, and both 
are alike obligatory. 

The acts of 1826 and 1831 were passed, avowedly, for the protection 
of securities on bond, note, or other contract. And even the /atter of 
these statutes, under which this proceeding would fall, if either, (the 
party not having made special defence on the trial, and shown that he 
was security only, but coming forward, and obtaining control, after the 
payment of the execution,) only entitles the security to control the fi. 
fa., for the purpose of remunerating himself out of the property of the 
principal. 

Rogers, then, can invoke no relief from this quarter. The act of 
1839, which provides a remedy for endorsers against all prior endorsers, 
and the makers of promissory notes, and other contracts, is restricted, 
expressly, to notes, bonds, and other contracts, ‘¢ made in the face there- 
of, payable at any chartered bank, or which shall be negotiated at any 
chartered bank, or deposited there for collection ;”’ consequently, the note, 
which is the foundation of this ca. sa., is excluded from its provisions. 
Even if this were a bank-note, the law applies only to persons who 
should become endorsers after its passage. 1t was approved December 
21st, 1839, and the note bears date the 25th October, 1839; and as 
the endorsement of Berry Rogers is without date, it is presumed to be 
(and so charged in the declaration) cotemporaneous with the execution 
of the instrument. 

As to the act of December, 1845, explanatory of the previous statutes 
of 1826 and 1831, it is sufficient to say, that it requires the party seek- 
ing the control of the judgment, to make it satisfactorily appear to the 
court that he was security only upon the original contract, which was 
the foundation of the judgment ; and that, (the order under which this 
ca. $1. was issued was passed three years previously, ) whether it be com- 
petent for the party, upon suitable notice, to avail himself of its provi- 
sions, we avoid expressing any opinion. Like its predecessors, of which 
it is amendatory, it seems, ex vi fermini, to contemplate securities proper 
only. And, notwithstanding their manifest anxiety in this behalf, it 
would seem that it yet remains for the Legislature to provide a sum- 
mary remedy for endorsers against prior endorsers, upon other than banke 
able paper. 

Let the judgment of the court below be reversed. 
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No. 68.—ExLam ALexAnpeR, plaintiff in error, vs. Hiram B. 
TrouTMAN, defendant in error. 







In a suit upon a note payable upon time, with interest from date, if not punctually 
paid, the back interest is recoverable as stipulated damages. 

If, in the entering up of the judgment, such back interest be not computed, the judg- 
ment may be afterwards amended, under an order of the court, so as to include the 
interest from the date; and the collection of it may be enforced, though the original 
execution had issued and been returned satisfied. ‘ 













The defendant in error instituted suit in Bibb Superior Court, against 
the plaintiff in error, upon a note, of which the following is a copy: 
“* $1,800. On the 24th December next, I promise to pay H. B. Troutman, 
or bearer, eighteen hundred doilars for value received, and if not punctu- 
ally paid, interest from date, Jan. 10th, 1842, Elam Alexander ;” which 
note was credited with one hundred dollars. . 
At the trial term, judgment was confessed by counsel for the plaintiff 
in error for seventeen hundred dollars, with interest and costs of suit ; and 
final judgment was thereupon entered up and signed for the principal, 
together with the interest computed from the maturity of the note, omit- 
fing the back interest. From this judgment, execution was issued and 
returned into court satisfied. 
At May term,1846, of the court below, Judge Floyd presiding, Messrs. Por 
and Niszer, counsel for the defendant in error, moved to open and amend the 
judgment by computing and including therein the back interest, which had 
been omitted in the original judgment. Srusss, of counsel for the plain- 
tiff in error, objected, which was overruled by the court below, and the 
counsel for the defendant in error were permitted by the court to amend 
the said original judgment. To which the counsel for the plaintiff in 
error excepted upon several grounds, the substance of which is stated in 
the opinion delivered by the Supreme Court, to which the reader is 
referred. 




























T. P. Srupss, for the plaintiff in error. 


A bill single, payable at a future day, with interest from date, if not punctually 
paid, the interest from date to maturity is a penalty, and not recoverable.—Dins- 
more vs. Hand, 1 Ala. Rep. 126, decided in 1823. 

A note payable at a future day, with interest from date, if not punctually paid, 
carries interest only from its maturity.—Fugua and Hewitt vs.Carriel and Martin, 
1 Ala. Rep. 123,170. This case is precisely parallel with the one now before 
the court. 

After judgment was entered up for principal, and interest from maturity, ata 
subsequent term, the plaintiff's counsel moved to open the judgment, and count 
the back interest, which the circuit judge, as in this case, permitted. The Supreme 
Court corrected the error, and held that the back interest was a penalty, and could 
not be collected. d 

In a bond or note to pay a certain sum at a future day, with interest from date, . 
at 5 per cent. a month, if not punctually paid, the contract for interest from date is 
a penalty. Only interest from maturity is recoverable. . 

A mortgage is made with interest at £5 per cent. ; provided, that if the interest is 
not paid two months after due, then to pay £5 10s.—this is in the nature of 
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a penalty, and the court will relieve against it; otherwise, if £5 10s. be reserved 
originally; and to be lessened to £5 per cent., if duly paid in two months after due. 
—Strode vs. Parker, 2 Vernon, and cases there cited; 2 Vernon, 289; 3 Atk. 519; 
3 Burrow, 1374; 3 Blk. Com. 432; Prec. in Chancery, 160; 1 P. Wms. 652. 

The plaintiff lent the defendant money on mortgage at £5 per cent. interest, but 
if not punctually paid, then to answer interest at £6 per cent. perannum. ‘There 
being a great arrear of interest, the question was, whether it should be com- 
puted after the rate of £5 or £6 per cent.; decreed, the defendant pay but 
£5 per cent., and the court looked upon the reservation of £6 per cent. 
but as a nominal pena to oblige the defendant to more punctual payment.— 
Holles vs. Wyse, 2 Vernon, 289. Overruling a dictum in Lord Halifax’s case, and 
the decision then made, adhered to in England uninterruptedly. 

A mortgage with interest at 5 per cent., anda condition to take 4, if regularly 

~ paid, or at 4 per cent. witha condition to take 5, if notregularly paid. Atlaw you 
might recover the 5 per cent, for it is the legal interest. But equity regards the 
5 per cent. as a penalty, for securing the 4. Equity relieved against a penalty, 
long before a court of law.—Seton vs. Slade, and Hunter vs. Seton,7 Ves. 274. 

Where interest reserved was 4 per cent., a subsequent condition for 5 per cent., 

if the payment was not regular, would plainly be a penalty ; but where the reserva- 
= > was at 5 per cent.,an agreement by a subsequent clause, to accept 4, if that 
as regularly offered would hardly give the character of a penalty to the first sti- 
pulation. There seems to be a material difference between an original agreement 

and a superadded condition.—See note to Seton vs. Slade, 7 Ves. Jr. 279. 

The true foundation of the relief in this and all such cases is, that as the penalty is 
designed as a mere security, if the party obtains his money, or his damages, he 
gets all that he expected, and all that justice requires. 

And, notwithstanding the objections which have been urged against it, this 
seems a sufficient foundation. In reason, in conscience, and natural equity, there 
is no ground to say that, because a man has stipulated for a penalty, in case of 
his omission to do a particular act, (the real object of the parties being the per- 
formance of the act,) if he omits to do the act, he shall suffer an enormous loss, 
wholly disproportioned to the injury. 

If it be said, it is Kis own folly to have made such a stipulation, it may equally 
well be said, that the folly of one man cannot authorize gross oppression on the 
ther side. And law, as ascience, would be unworthy the name, if it did not pro- 
vide means, to some extent, of preventing the mischief of improvidence, rashness 
and credulity on one side, and of skill, avarice, and gross violation of the princi- 
ples of morals and conscience on the other. 

Where a penalty or forfeiture is designed, merely asa security to enforce the prin- 
cipal obligation, it isas much against conscience to allow a party to pervert it toa 
different and oppressive purpose, as it would be to substitute it for the principal 
obligation.— Story’s Eq. Jur. 547, 548, and note; Newland on Con. chap. 17, p. 
307 to 311. 

Courts of common Jaw have concurrent jurisdiction in relieving against penal- 
ties, where compensation can be made.—See Jeading case, Astley vs. Francis Wel- 
den, 2 Bos. and Pul. 346. The jurisdiction of courts of equity, in relieving against 
penalties, is of very high antiquity. . 

The Legislature has now adopted this practice, (says Chambre, J.,) and affords 
the same benefits to defendants in actions at law: and it has lately been settled, 
that it is not matter of election to proceed under the statute, but that the directions 
are compulsory and must be pursued. 

The same learned judge in the same case says: There is one case in which the 
sum agreed for must always be considered as a penalty ; and that is, where the 

“ payment of a smaller sum is secured by a larger. The statute Sand 9 Wm. 3, 
ch. 11, sec. 8, is a remedial statute passed for the benefit of defendants, and has 
been construed to extend to actions on any penal sum for non-performance of con- 
tracts, non-payment of money, &c.—See Rolesvs. Rosewell,5 Term Rep., 535,538. 

Lord Mansfield said : It is surprising that after the statute of usury, (37 Hen. 8,) 
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which excepts obligations, with condition made upon just and true intent, the 
courts of Jaw did not consider the just intent of a bond to be principal, interest 
and costs secured by a penalty, and suffer the party at any time to save the for- 
feiture by performing the intent. It is more extraordinary that, after this was set- 
tled in a court of equity to be the nature of a bond, and therefore every party to 
a bend understeod it in this sense, the courts of law did not follow equity, but still 
continued to do injustice as of course, and put the parties to the delay and expense 
of setting it right elsewhere as of course. 

The act of Parliament meant, that, in case of penalties by way of security, the 
clear, final justice of the case, should be obtained in courts of law, much to the 
benefit of both parties. 

This act of Parliament (says Lord Mansfield) reforms, in some instances, an er- 
roneous course of proceedings in the courts of law and equity, which ought never 
to have prevailed, and which the courts themselves might and ought to have reme- 
died, but did not. Therefore it should not only have the most liberal construc- 
tion, but the courts ought te exercise their own authority to extend the spirit and 
reason of the act, fer the speedier, easier and better advancement of justice to 
cases not mentioned in the act.—Bonafous vs. Rybot, 3 Burrows, 1373-4. 

The Supreme Court of Alabama, in delivering the opinion of the court in a case 
precisely like the present, where the back interest was sought, said: « We cannot 
suppose it necessary, at this day, to offer argument or authority to prove, that that 
which in its nature and character, and according to settled legal principles, isa penal- 
ty, must not be so considered, because it is called interest in the note. It is immaterial 
by what name the parties call it—the settled principles for the construction of con- 
tracts must determine its true character.—Sumston vs. Thomson, 1 Ala. Rep. 233. 

A penalty is an agreement to pay a greater sum, to secure the payment of a less 
sum. It is acondition, and can be avoided by the payment of the less sum, before 
the contingency agreed upon shall happen. It is immaterial by what name it is 
called. If it accrues in a gross amount on the maturity of the note, it is a penalty, 
and not interest. The nature of interest is absolute, and unconditional, to run on 
a debt due, and withheld.— Winston vs. Thompson, 1 Ala. R. 227, decided in 1824. 

In a case like the present, where the bill was payable 365 days after sight, and 
a bond and security given for the prompt payment, with the condition that the ob- 
ligors in the bord would, if the bill was returned protested, pay the principal 
thereof, together with interest thereupon of £5 per cent. from the date of such 
bill till paid. Lord Loughborough, who delivered the opinion of the court, said : 
«<I do not go on the denomination given by the instrument, for whatever that may 
be, in this case, that could not by possibility have been an agreement for liqui- 
dated damages, which can only be where there is an engagement for the perform- 
ance of certain acts, the not doing of which would be an injury to one of the par- 
ties, or to guard against the performance of acts which, if done, would also be 
injurious.—@rr vs. Churchill, 1. H. Blackstone, 227, cited in 2 Comyn on Con. 547. 


C.J. McDonatp, representing Messrs. Por and Nisset, for the defend- 
ant in error. 


By the Court—Niszet, Judge. 


The several assignments of errer in this cause, resolve themselves into 
one question, and that is, is the agreement upon the face of this paper to 
pay interest from date, if the principal sum is not punctually paid at its 
maturity, in the nature of a penalty? or is it an undertaking to pay the 
back interest as damages? The court below decided it to be an under- 
taking to pay the back interest as damages, for a failure to pay the prin- 
cipal sum at the maturity of the note. Upon this decision, the plaintiff 
in error brings this cause up. If this back interest is stipulated damages, 
then the plaintiff below was entitled to recover it,—if a penalty, he is 
















472 SUPREME COURT OF GEORGIA, 





Alexander vs. Troutman. 


entitled under the contract to recover whatever, in the proper form of ac- 
tion, he could prove to be the quantum of his injury. The parties donot 
call it either the one or the other—if they did, the name they gave to it 
would not change its nature. That is settled by the authorities.— Story’s 
Eq., sec. 1318. The amount in this ease is liquidated, whether it be 
penalty or damage ; for the agreement is, in case of non-payment punc- 
tually, then to pay “‘ interest from date’”—that is, the interest which the 
Jaw allows, to be computed from the date of the note. 

By referring to the note, and to the law of the State, preseribing the 
rate of interest, the amount will be ascertained, id certum est quod certum 
reddi potest. One thing is very clear—that is, that neither the courts of 
Great Britain, nor of our Union, have established any rule, by which it 
can always with certainty be determined, what is a penalty, and what 
liquidated damages. We shall, of course, undertake to establish none. 
It is settled by the later cases, that, in order to ascertain whether the sum 
specified in the agreement is to be considered a penalty or liquidated dam- 
ages, the court must look to the whole of the agreement, and unless it 
clearly appear thereby to have been intended by the parties as liquidated 
damages, it will be considered as a penalty only.— Zidd’s Practice, 877 ; 
6 Barn. and Cres. 216 ; 11 Mass. Rep. 81. In commenting on thissub- 
ject, Mr. Justice Story remarks : “‘ But we are,carefully to distinguish be- 
tween cases of penalties strictly so called, and cases of liquidated dam- 
ages. The latter properly occur, where the parties have agreed, that, in 
case one party shal! do a stipulated act, or omit to do it, the other party 
shall receive a certain sum, as the just, appropriate, and conventional 
amount of the damages sustained by such act or omission. In cases of 
this sort, courts of equity will not interfere to grant relief, but deem the 
parties entitled to fix their own measure of damages, provided always, 
that the damages do not assume the charaeter of gross extravagance, or of 
wanton or unreasonable disproportion to the nature or extent of the in- 
jury.”—Story’s Eq. Juris. sec. 1318; Eden on Injunctions, 41. 

Upon a careful review of the authorities, we are prepared to say, that 
this extract affords the best general rule upon a question of no little com- 
plexity. Wedo not see why its application may not in most cases de- 
termine what is a penulty, and what damage. Its application relieves us 
from doubt as to what is the law of the case before us. It is a safe gen- 
eral rule, not to interfere with the contract which parties have thought 
proper to make ; it is the business of courts of justice, not to make, but to 
enforce contracts. If the meaning of the parties is reasonably plain, then 
courts will not be astute to find out a different meaning. The parties in 
this case, and inall others of like character, have the unquestionable right 
to fix their own measure of damages. They are presumed to know, bet- 
ter than a jury could determine for them, what injury would result from 
any given act or omission. And if the parties have made their contract, 
and it ts not in contravention of the law, let it even be conceded to be un- 
reasonable ; it is right to compel them to abide it. In Lowe vs. Peers, 
( Burrow, 2229,) Lord Mansfield sustains these general views in these 
words: ‘* When the precise sum is fixed and agreed upon between the 
parties, that very sum is the ascertained damages, and the jury is confined 
to it.” In that case Peers had in writing bound himself to marry Mrs. 
Lowe, and in default, to pay her 1000 pounds. This was held to be a 
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case of damages. A reason for abiding the damages which the parties 
have agreed upon, is found in the difficulty which a jury would find, in 
many cases, of ascertaining the amount of injury sustained.—6 Bing. 141. 
In the case we are now determining, we know of but one criterion which 
the jury would have, by which to fix the damages which the payee sus- 
tained, and that is the very one by which the parties themselves ascer- 
tained them, to wit, the legal rate of interest on the money. How unne- 
cessary in such a case to go to a jury, simply to affirm the contract of the 
parties. 

So one, in consideration of one dollar, agreed by deed not to runa 
stage on a specified road, under a penalty ot $290. The penalty nam- 
ed was ruled damages.—8 Mass. 222. 

So a creditor grants indulgence for two years, and covenants that he 
will not sue, under penalty of a forfeiture of the debt. Held to be dam- 
ages.—4 Mass. 433. ’ 

The reader is referred to the following cases, determined to be dam- 
ages.—Ponsonby vs. Adams, 9 Bro. P. C. 417; Roy vs. Duke of Beau- 
fort, 2 Atk. 199; Lowe vs. Peers, 4 Burrow’s Rep. 2229 ; Fletcher vs. 
Dyche, 2 T. R.52; Bartonvs. Glover, 1 Holt. 43; Christie vs. Bolton, 3 
B.& C. 280; 3 Taunton, 469; 3 B. & A. 692; 8 Moore, 244; 1 Bing. 
302. 

Onthe other hand, it may be considered as settled, that where a larger 
sum is stipulated to be paid, in order to secure the prompt payment of a 
lesser, it is a case of penalty. —2 Bos. & Pul. 346. So, too, where a spe- 
cified sum is agreed upon, to cover different breaches, and would be in 
some cases too large, and in others too sinall, that is a case of penalty.— 
6 Barn. & Cres. 216. 

In all cases where the damages are excessive, they are held to be pen- 
alty.— Story’s Eq. sec. 1318. Such was the case read from Alabama, 
determined by the Supreme Court of that State. There the back interest 
reserved, ranged from two and a half to ten per cent. per month. As to 
what are cases of penalty, see 1 Bro. C. C. 418; 1 Cor, 26; 2 Bos. & 
Pul. 346; 3 B.& P. 630; 13 Last, 348; 1 Camp. 78; 3 Burrow, 
1374; 1 HA. Black. 227; 2 Vernon, 315; 1 Ala. Rep. 170; 1ib. 170; 1 
ib. 209; 11.Mass. 76. Scarcely any two cases upon this subject are to 
be found alike, illustrating the difficulty of determining the case before 
us, upon authority. Believing this to be impossible, we shall decide it 
upon the general principles laid down by Mr. Story, and to them we 
again revert, premising that this is not a case where a small sum is secur- 
ed by a larger, nor a case where one penalty is made to cover different 
breaches of various importance. 

According to Story, cases of liquidated damages occur, when the par- 
ties have agreed, that in case one party shall do, or omit to do, a stipulat- 
ed act, the other shall receive a certain sum. Now, it is upon this note 
agreed, that if the maker shall omit to pay the principal of the ‘debt at its 
maturity, the other party, to wit, the payee, shall receive interest upon 
that sum from its date ; that is, the interest fixed by law for a given pe- 
riod upon a given sum. The sum is therefore agreed to be paid, and it 
isacertain sum; and it is to be paid if the maker omit to do a stipulated. 
act. 
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i) urther, this sum is tobe paid as a just, appropriate and conventional 
amount of the damages sustained by the omission. ‘This back interest is 
the conventional amount of the damages, because it is the amount agreed 
upon between the parties. It 1s appropriate in this, that it is the rate of 
interest which the law itself has ascertained as the value of money. And 
its jusiness will appear from the following considerations: One taking a 
note upon time, is reasonably presumed to make his monetary arrange- 
ments upon the faith of prompt payment, and if he is not promptly paid, 
it is a fair presumption that his own affairs are thereby deranged, and he 
himself damnified. The amount of that injury will be diflerent, of course, 
according to the circumstances of each case ; but we can reason only ac- 
cording to the operation of general rules. We suppose, then, that if his 
debt is promptly paid, the ady antage to him will be equal to the legal in- 
terest on the amount, for the time his debtor has had the use of his mo- 
ney, or its equiv alent in property. If not promptly paid, the correspond- 
ing injury will be equal fo the interest for the time. The benefits of these 
contracts upon time, contrary to the received opinion, according to the le- 
gal view of them, are reciprocal. When A sells property, or lends his 
money to B, and ‘takes his note at twelve months, the possession of the 
property or the money passing at the time to B, the legal inference is, 
that the price of the property or of the moneyis enhanced by the interest 
on the cash price of the property, or the actual sum loaned, for twelve 
months. This interest is added in the note. Now, if there be a stipula- 
tion, that in case of non-payment at maturity, the note shall bear interest 
from date, and it is not paid, and the back interest is collected, the com- 
mon opinion is, that A in the above case realizes sixteen per cent. upon 
this contract, to wit, eight per cent. originally added into the note, in con- 
sideration of time, and. eight per cent. of the back interest. But is this 
true? It is true that he does, in fact, receive sixteen per cent., but eight 
per cent. of that interest is offsetted by the use of the property, or the mo- 
ney in the hands of B; the use being worth eight per cent.to him. The 
consequence is, that, in cases where the damages thus stipulated to 
be paid do not exceed eight per cent., the payee realized only eight per 
cent upon his money, or the price of his property. Then the result of 
such a contract as the one before us enforced, is, that the payee gets eight 
per cent., the lawful interest upon money. Now, is such amount other- 
wise than just? We think not. And if just, itis not grossly extravagant 
or wanton, or unreasonably disproportioned to the injury. 

We know that, in point of fact, the giving of time does often enhance 
the price of property or money, far beyond eight cent., as stated. But 
how can we judicially know that to be the case here? We reason from 
the record. The reasonableness and justness of the damages in this case 
might be variously illustrated. We refer only to the instance of adminis- 
trators, whose notes are taken at twelve months, and very often with the 
condition found in this note. It is of serious importance to the estate 
which he represents, that the debts thus contracted be promptly paid. At 
the expiration of twelve months, he is liable, not only to be called upon, 
but to be sued, if the estate which he represents, which is very generally 
the case, has no resources to pay debts, but the proceeds of the sale ; and 
the debts contracted on account of the sale are not promptly met ; then he 
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is put to great inconvenience, and the estate of-his intestate injured. He 
is compelled, perhaps, to borrow money, at exorbitant rates ; to submit to 
be sued and pay costs, or to sue upon the notes in his hands, and pay 
commissions for collecting. In his case, eight per cent. for twelve months 
cannot be considered unjust or excessive damages. 

We affirm the judgment of the court below. 





No. 69.—Joun D. Srexx, Guardian, &c., plaintiff in error, vs. 
Evisau Guass, in right of his wife, &c., defendant in error. 


Where one only of three defendants enters an appeal under the act of 1839, and one of 
the other two dies, between the first and second trial, he was a party to the appeal, 
so far as to require his legal representative to be made a party to the cause before 
it can proceed. 

Parol evidence is inadmissible to vary or add toarecord. It may be introduced to 
rebut the charge that the order of the Court of Ordinary was fraudulently procured. 


Ina bill filed by a ward to recover the trust fund out of the hands of a former guardian, 
he will be allowed to prove the payment of debts contracted on account of his 
ward before, but not discharged until after, his dismission; and that, too, without 
first having the vouchers for these disbursements, allowed by the Court of Ordinary. 


The Court of Ordinary having jurisdiction over the question, as to whether a guardian 
shall vest a portion of his ward’s funds in the purchase of land, to be cultivated by 
the slaves of the minor, their order authorizing it to be done, will be presumed to 
have been granted upon suificient evidence as to the expediency of the transaction, 
and cannot be invalidated in any other court, unless impeached for fraud. 

'{ is error in the court, and a new trial will be granted for mis-direction, if the style 
of the charge is such as to mislead the jury in mistaking it for direction in point 
of law, instead of the mere expression of the opinion of the court upon the facts. 


For the facts of the case, and the grounds of error, see the opinion of 
the Supreme Court. His Honor Judge Warner, having been of counsel 
in the court below in this cause, gave no opinion upon it in the Supreme 
Court. 


O. Warner, for the plaintiff in error. 


ist. The first error assigned is, that the court below decided that the legal repre- 
sentative of Samuel Thompson, deceased, need not to be madea party to the cause 
on the appeal, he in his lifetime having failed to appeal, and having died after the 
appeal was entered. 

Previous to the act of 1839, all the defendants or plaintiffs in a cause were 
required to enter anappeal. By that act, any one of two or more plaintiffs or de- 
fendants are allowed to appeal, where the others refuse or fail to do so.— Hotch. 
Dig. 601. 

The same statute also provides, “ that the whole record shall be taken up ; but in 
case damages shall be awarded on such appeal, such damages shall only be recov- 
ered against the party appealing and his securities.” 

Before the act of 1839, it is believed that it would have been necessary to have 
made the representative of Thompson a patty. ‘Che whole record, by the act of 
1839, is required to be takenup. That record must be the entire record. A party 
in the cause is an important part of the record; consequently that party must go 
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up, otherwise the record would be imperfect. Samuel Thompson appears as a 
party defendant in the cause on the appeal. His answer to the charges in the bill 
being a part of the record, is before the court on the appeal. The rights and in- 
terests of S. Thompson may be affected by the final decree. 

It is a rule in equity causes, that a!l persons interested in the subject matter of 
the suit should be made parties. In many cases, it would be impossible for the 
court, in an equity cause on the appeal, to make a suitable decree unless all the par- 
ties were really and substantially before it. Suppose two joint plaintiffs in an 
action at law are sought, by bill in chancery, to be perpetually enjoined. Upon 
the first trial, a decree of perpetual injunction is had. One of the defendants in 
the bill appeals from that decree, the other defendant refuses to do so. Upon the 
appeal, the court, upon the merits of the cause, refuses the perpetual injunction, 
as to the party appellant. {n such a case, what would become of the joint action 
at law. By the first decree, one joint plaintiff is perpetually enjoined from prose- 
cuting his action. By the decree on the appeal, the other joint plaintiff is per- 
mitted to proceed. But the action at law being in its nature joint, how could it be 
prosecuted ? 

Many other cases might be put of similar character, going to show that it would 
be impossible to make a decree on the appeal, without all the parties being before 
the court. 

What is the proper construction of the act of 1839? Before the passage of that 
act, it was in the power of one of several plaintiffs or defendants to prevent an 
appeal, by his failing or refusing to join in entering it. iat act was passed to 
remedy this mischief—one defendant or plaintiff has no longer that power. 

We have seen that the same act provides that the whole record, that is, the 
whole cause, including the parties, shall goup. Now, we say, that a sound and 
proper construction of the act of 1839 does not take away the right of the court to 
make a decree or pronounce a judgment on the appeal, which will affect the rights 
of the party not appealing, so far as those rights and interests are involved in the 
record before the court; that the party not appealing is as much bound bya 
final judgment on the appeal, and that such judgment can be as fully enforced 
against him, and to the same extent, as against the party who does appeal, with 
the exception of damages awarded for frivolous appeal. There is nothing in the 
act which prohibits the court from pronounciag such a judgment as was made in 
cases on the appeal before the act. Judgment goes against all the parties on the 
appeal, except as to damages, where it is necessary, from the proofs in the cause, 
such a judgment or decree should be given. Any other construction will put it in 
the power of a party to defeat not only the ends of justice, but effectually stop the 
regular course of legal proceedings. 

2d. The second ground of error assigned is, that the court below rejected parol 
testimony, offered by counsel for plaintiffin error, relative to the order of the Court 
of Ordinary of Fayette county, passed at its March term, 1840, authorizing Stell, 
the guardian, to purchase a tract of land for the benefit of his ward. 

The objection urged against the admissibility of this evidence is, that it con- 
tradicts the record. But we say, such is not the object or effect of the testimony 
It will be perceived that the order does not specify what tract of land the guard- 
ian should purchase of Thompson, the extent of the tract, or quantity of estate 
therein. Hence parol evidence was not only admissible to identify the tract of 
land, bought by the guardian, as being the one referred to in the order, but neces- 
sary for that purpose, and to give effect to the subject matter of the order. 

Extrinsic parol evidence is admissible generally to give effect to a written instra- 
ment, by applying it to its proper subject matter—3 Stark on Ev. 1021 and 
1026; Doe ex dem. Freeland vs. Buit,1 Term Rep. 701; Barkley vs. Barkley, 
3 McCord Rep. 269. Parol evidence is inadmissible to prove that money, granted 
by a parish, was for a different purpose than that expressed in the record.— Bangs 
vs. Snow, 1 Mass. 181. 

3d. As to the third ground of error, The defendants in error filed their bill 
against Stell, the former guardian, to account and to pay over what he was indebted 
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to them. The question at issue in the pleadings was, what amount was the 
guardian indebted to his ward ? 

The court of equity has peculiar, though not exclusive, jurisdiction in matters of 
account. 

The fact that Stell had been dismissed, upon his application, from the guardian- 
ship, is not material. The dismission is not conclusive, that he has been paid, 
nor, as to the mutual indebtedness between the guardian and ward; if so, the 
ward is as much concluded as the guardian. The Court of Equity has full and 
complete jurisdiction of a trust of this character. The court had full power to 
judge of the correctness and propriety of these accounts of the guardian. The 
persons to whom the accounts were paid, were competent witnesses to prove the 
payment. It was contrary to the first principles of equity, to withhold from the 
guardian credit for money, which was his duty to advance for the necessary edu- 
cation and maintenance of his ward. 

A trustee acting in good faith, is entitled to a prompt indemnity for his necessary 
disbursements and expenses, and has alien on the trust property for them.— 
Murray vs. De Rotterdam, 6 John. Ch. R. 52. 

4th. The tourth ground of error assigned is, the refusal of the court below to 
charge the jury, at the request of counsel for plaintiff in error, that the Court of 
Ordinary of Fayette, had the jurisdiction and the right to pay the order made at 
its March term, 1840, authorizing Stell, the guardian, to purchase a tract of Jand 
of Samuel Thompson, for the benefit of his ward ; and that the guardian had the 
right to make the purchase under it which he did make, unless the same was pro- 
cured by fraud on the part of the guardian. But the court instead thereof, charg- 
ed the jury that the state of things, contemplated by the statute under which the 
order was passed, did not exist, and that the guardian had not the right to apply 
for, nor the court to grant the order, and that the purchase under it, by the guard- 
ian, was a legal fraud, and the sale must be set aside, and the guardian required 
to account for the money invested in said purchase, with interest. 

The first question that presents itself upon this ground of error is, had the Court 
of Ordinary jurisdiction, and the right, under the circumstances, to pass the order 
made at the March term, 1840 ? 

It is conceded that the Court of Ordinary, in this respect, is a court of limited 
jurisdiction, and derives its power by statute. The power to grant the order, is 
derived from the act of the 19th Dec, 1829. 

This statute authorizes the guardian, under an order of the Court of Ordinary, 
when the ward is not possessed of lands, to apply such portion of the disposable 
funds of the ward, to the purchase of such reasonable portion of land as may be 
necessary for the purposes of the act, (that is, for agricultural purposes,) when it 
is manifestly expedient to do so.—Hotch. Dig. 335. 

The guardian cannot take this step without an order for that purpose. The 
right to grant the order is conferred by the statute on the court. ‘Ile court has, 
unquestionably, jurisdiction of the su bject matter of the order, 2. e. to authorize the 
guardian to purchase land for his ward. It is true, the statute states the circum- 
stances under which it mav be done, but who is to determine whether such cir- 
cumstances exist? What tribunal is required to act upon and decide as to their 
existence? Most clearly, the Court of Ordinary, That court is-cailed upon to 
determine, when an application is made for its order, whether there is, in the par- 
ticular case upon which the application is predicated, such facts and circumstances 
as will authorize the granting of the order. The court having exclusive original 
jurisdiction of the subject, is called upon to exercise a sound judicial discretion, in 
determining whether the application shall be granted or not. 

The jurisdiction of a court can never depend upon a proper or improper exercise 
of discretionary power. What may te manifestly expedient for the interest of 
the ward, under a given set of circumstances, is matter of opinion. 

What one would deem expedient, another might consider inexpedient. The 
jurisdiction of a court can never depend upon what may be the basis of a thou- 
sand conflicting opinions. It must be necessarily presumed, that when the court 





478 SUPREME COURT OF GEORGIA, 





Stell, Guardian, vs. Glass. 





passed its order, it had sufficient evidence before it, to authorize the granting of 
such order. By the act of 21st Dec. 1827, the Courts of Ordinary are authorized 
to grant an order to sell the real estate of orphans, ‘* where it is made fully and 
plainly to appear that the same will be for the benefit of such orphans.”— Hotch. 
Dig 482. 

Suppose the court grants an order to sell under this last statute, aud the guard- 
jan sell thel and, and the purchaser takes possession; upon the ward’s arriving at 
age, would any court hold, that he could recover the land sold, upon the ground 
the sale was illegal, for want of jurisdiction by the court that granted the order, 
because it might he made to appear by competent evidence, that it was plainly and 
fully against the interest of the ward that the Jand should be sold? We say, then, 
that the Court of Ordinary had jurisdiction, and the right to pass the order o! 
March term, 1840. 

The next question is, had the court below the right to impeach, or set aside the 
order, and consequently, to set aside the purchase of the guardian under it? 

We contend that the order was the judgment of a court of competent jurisdic- 
tion, and was conclusive, until reversed for error by a tribunal having the powe: 
to reverse it; and that the purchase under the order was valid, unless the same 
were procured by fraud on the part of the guardian. 

One court will not look into the proceedings of another, having jurisdiction, in 
order to ascertain in what manner they acted.—Hall vs. Caruthers, 1 McCord 
Rep. 507. 

However extraordinary or erroneous be the determination and proceedings ot 
a court of limited authority, if it acis in its proper jurisdiction as to the subject 
matter, place, or person, its judgment or decree cannot be impeached or invalidated 
in a collateral action.—Jackson er dem. Jenkins vs. Robinson, 4 Wend. 436. 

An order or decree of the Orphan’s Court of the State of Alabama, in a case 
within its jurisdiction, like judgments, or decrees in the ordinary course of judicial 
proceedings, would not be void, or collaterally impeachable, though the proceed- 
ings may discover errors, for which an appellate court, if directly appealed to, 
should reverse.— Wyman et al. vs. Campbell et al. 6 Porter, 220. 

Again, it was held in Richardson vs. Hobart, 1 Stewart's Rep. 500, that an order 
of sale made by a county court of Alabama, was its judgment, and that judg- 
ment could not be impeached incidentally, when introduced as a piece of evidence. 

It is not pretended that there was any actual fraud or collusion by the guardian 
either in obtaining the order, or in making the purchase under it. 

The guardian derived no benefit from the purchase. The testimony shows he 
acted in good faith throughout the whole transaction. He was actuated by the 
kindest, purest motives, in all he did. The court below, however, charged the 
jury, “that though nothing wrong might have been intended, yet, under the cir- 
cumstances of the case, the purchase was a legal fraud upon the rights of the 
ward.” 

By the term legal fraud, or fraud in law, is meant, it is supposed, what is called 
constructive fraud, ‘* which may be created by such acts or contracts, as, though 
not originating in any actual evil design, or contrivance to perpetrate a positive 
fraud, or injury upon other persons, are yet, by their tendency to deceive, or mis- 
lead others, or to violate public or private confidence, or to impair or injure public 
interests, prohibited by law.”—1 Story Com. on Eq. 261. Under this head, may 
be classed all contracts made in restraint of marriage, bargains made in restraint of 
trade, contracts between clients and attorneys, trustees, and cestuz que trusts, and 
contracts of a similar character. 

In many of these cases, such contracts, from considerations of public policy, are 
held to be void in Jaw. 

In the case at bar, these principles cannot apply ; yet the purchase made by the 
guardian, under the peculiar circumstances of the case, was properly made. It 
was not in violation of public policy, nor of the real interests of the ward, though 
her pecuniary interest alone has not been, perhaps, as fully promoted, as if the 
money had been kept at interest. Yet, when it is considered that the ward de- 
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rived her property by gift from her father, J. Thompson, one of the defendants, 
who at the time the purchase was made, was, and is yet, in life; and that the pro- 
perty given to his daughter, the ward, embraced his whole estate; the propriety 
of the ward's residing with her parents, and of their having a home where they 
might take their child under their charge to protect, and watch over her, during 
the years of her minority; the purchase cannot be deemed inexpedient, or so ut- 
terly derogatory to the interests of the ward—especially, in a moral and social 
point of view—as to create a fraud in law. And it is hoped that the time will 
never come, when our tribunals, authorized to superintend the management of 
wards and their estates, will have nothing further in view, in the exercise of their 
powers, than the mere pecuniary interests of those, thus entrusted to their 
charge. 


T. A. Latuam and Won. Ezzarp, for the defendant in error. 
3 


Mr. Latnam argued, that Samuel and Jeremiah Thompson were unnecessary 
parties: Stell was liable to his ward for the amount of assets in his hands. The 
point at issue between Stell and his ward was, as to the amount of assets then in 
the hands of Stell, unaccounted for. ‘The Thompsons were not interested in that 
question ; one of them was former guardian, but not charged of having any assets 
in his hands; the other conveyed the land to Stell, as guardian, and having no in- 
terest in the guestion of account made by the bill, they are not legal parties ; for 
it is interest, immediate or consequential, that makes the necessary parties —Mit- 
Jord Pl. 220; 1 Daniel Chan. Prac. 200. Jeremiah Thompson was made a party 
to show that the assets had come regularly down to the hands of Stell; Samuel 
Thompson, to show that Stell had applied those assets contrary to law, and in 
violation of his trust. No decree was sought against them, and none could be 
rendered by the strict rules of equity, for the only question was between Stell and 
his ward, as to the amount of assets. There was no attempt to reath the assets 
wrongfully paid for the land in the hands of Samuel Thompson ; no charge that 
Stell was unable to respond; and the Thompsons could not be made ljable for 
assets sought to be recovered from Stell, and for which Stell was primarily 
liable. 

In this case, a perfect decree can be made between the surviving parties upon 
the subject of litigation, and therefore, a reviver is not necessary.—Leggett vs. 
Dubvis, 2 Paige, 211; 3 B. & H. Eq. Dig. 147; Hoffman Ch. P. 375. The ver- 
dict “and decree is according to the case made by the bill. The prayer is immaterial, 
for itis not absolutely necessary that there should be any special relief inserted.— 
12 Ves. 48; 2 2b. 395; Story’s Eq. Pl. Al. 

But Stell alone appealed under the act—Hotchkiss, 601; Laws of 1839, 
Pampililet, 143. 

It was under this act, no doubt, that the court below decided that the case need 
not be revived as to the representatives of Samue! Thompson. Suppose he had 
been alive, would he have been a party to the issue? Could he have amended his 
answer ?—continued the case ?—or have done any other-act thata party could do? 
His day in court was gone. We maintain that a party who has not appealed, 
has none of the rights of a party in the case; the litigation and the rights conse- 
quent upon it are closedas tohim. The appeal brings up the case, as between the 
appellant and the appellee, and as between no other persons. The representatives 
of ‘'hompson have no more rights than he had, and are bound by what he was. 
if Thompson could not defend, if living, not being a party to the appeal, his re- 
presentatives could not after his death. The law gives the representative who is 
made a party many rights, but they are all limited by the rights that the testator 
himseif had — Toller, 431; 12 Ves. 315; 1 Johns. Ch. Rep.349, 432; 2 7b. 247; 3 
Burrow’s R. 1738; 2 Tidd. 1198. 

2d. What passed at the time, and was understood by the court, was no part of 
the order. The order is an authority, and cannot be enlarged by parol. The ob- 
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ject was to prove that an order, general on its face, was subject to restrictions and 
stipulations not appearing on its face.—i Johns. Rep. 417, 466 ; Chitty on Contracts, 
25; 1 Johns. Rep. 231, 339. But this order is in the nature of a record, which is 
a verity—is to speak for itself, and cannot be gainsayed.—Fonblanque, 641. 

3d. The accounts of Stell had been made up, returned to the Court of Ordinary, 
and passed upon and allowed, and letters of dismission granted. It was his duty 
to make a return of all his disbursements, and have them allowed by the proper 
tribunal, and his letters dismissory are an estoppel against his now setting them 

up.—Prince Dig. 232, 240 ; Hotchkiss, 337, 477. 

4th and 5th grounds. There was no error in the charge of the court as to the 
construction of the act of 1829. The preamble shows the intention of the Legis- 
lature; the Ist and 2d sections, and the first clause of the 3d section, do not touch 
this case. The last clause provides, that when minors may not be possessed of 
lands for cultivation, their guardians may apply such portion of their disposable 
funds, as may be properly applied to that purpose, to the purchase of such rea- 
sonable portion of land as may be necessary for the purpose of the act; or they 
may rent land for the same purposes, under a like order of the court. Now for 
the facts: the ward was a young lady, 14 years of age ; her property was one negro 
man whose hire was of the annual value of $75 00, and one negro woman and 
child, whose annual hire was worth $25 00, and about $800 00 inmoney. This 
was all her estate! And, before the order in question was made, another had 
been passed to let her tather keep, and have the services of, her negroes for her 
board, while she was going to school. The purchase of the land left the ward 
without a dollar! The disposition before made by her negroes, left her without the 
means of cultivating the land thus purchased! It wasa waste; and the act of 
1829, and the order of the Court of Ordinary, cannot justify the guardian. It is 
not a case within the principles of the act. The ward had no disposable funds. 
She had no sufficient farming force to justify any reasonable expectation that a 
farm could be conducted in her behalf, so as to benefit her. Her permanent inter- 
est, instead of, being promoted, it was obvious, must suffer. The order was pro- 
cured at the instance of Stell, and its execution was left to his discretion. He was 
not bound to execute it, and he is responsible. As a trustee, he is bound by all 
the laws’and rules that govern trusts. — Hotchkiss, 335 ; Hovenden on Frauds, 493 ; 
1 Johns. Ch. Rep. 477; Green vs. Winter, 39; 2 Johns. Ch. Rep. 62; Hart vs. 
Ten Eyck, 109,114; 2 Story, 514 ; 16 Ves. (Holland vs. Hughes) 114-16 ; Bacon, 
( Uses,) 10. 

When special directions are given by the instrument creating the trust, or spe- 
cial duties imposed on the trustee, he must follow out the objects and intentions 
of the parties faithfully, and be vigilant in the discharge of his duties, to be steadily 
acted on and executed.--2 Story, 517. 

The act of the trustee shall not injure the cestu que trust.—Roy, Ex’r, vs. 
McCollough, Cama. and Nor. 492; 2 B.and H. Eq. Dig. 496; 2 John. Ch. Rep. 
442,491; 1 Hill Ch. Rep. 409. 


Mr. Ezzarp, on the same side. 


The Ist ground of error assigned, that the court erred in deciding that the re- 
presentative of Samuel! Thompson, deceased, need not be made a party, &c. 

It iscontended by defendant in error, that, inasmuch as Thompson did not appeal, 
no verdict could be rendered on the appeal trial which would be prejudicial to 
his interest, or to the interest of his estate—his rights and the extent of his liabi- 
lity being fixed by the first verdict; and that, therefore, he could have no interest in 
the trial on the appeal, and consequently there was no necessity for making his 
representative a party. —~Hotcikiss, 601 ; Story Eq. Ple. 268; 3 Barbour and Har. 
Eq. Dig. 147 ; 2 Paige, Rep. 211; Hoffman, Chan. Prac. 375; Mitford Plea. 94. 

2dground. As to the rejection of parol testimony offered to explain the record, 
&c., we contend that parol evidence is inadmissible to contradict, vary or add to, a 
written instrument; and much less can it be admitted to vary an order of court, 
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which is a matter of record, and must speak for itself, and more especially where 
there is no ambiguity. A contract cannot rest partly in writing and partly in 
parol; and certainly an order of court, which is a matter of record, cannot.—3 
Starkie on Ev. 100-101; Chatty on Con. 87; 1 Johns, Rep. 417, 466; 1 Johns. 
Ch. Rep. 231; Fonilanque’s Eq. 641; Greenleaf’s Ev. 315. 

3d ground. As to rejection of testimony to prove accounts paid by the guard- 
ian, which had not been returned to the Court of Ordinary. There was no error in 
this, because the Court of Ordinary has original jurisdiction of such accounts, 
which must be passed on by that court in the firstinstance. The law makes it 
the duty of guardians to make annual returns of receipts and disbursements to 
said court, and the presumption is, that they have been submitted and rejected 
by that court; or, that he retained a sufficient sum in his hands to discharge said 
debts, on obtaining letters dismissory, and, if rejected by the Court of Ordinary, 
they could not be allowed by the Superior Court, when brought before it on an 
appeal ; and, if allowed in his settlement with the Court of Ordinary on obtainin 
letters of dismission, they ought not to be allowed again ; and if he had contrat 
debts for his ward, which he had not paid, it was his own folly to apply for Jet- 
ters of dismission, until he had paid them.—Censtrtution of Georgia, art. 3 sec. 6; 
Prince Dig. 232, 238, 242, 249 ; Hotchkiss, 337. 

The 4th and 5th grounds relate to errors alleged to exist in the charge of the 
court tothe jury. Whether the charge was erroneous or not, must depend upon 
the construction to be given to the statute of 1829.—Priace Dig. 253. This 
statute provides that, when it may be manifestly expedient, guardians may cause 
plantations to be cultivated for the benefit of their wards; and when minors may 
not be possessed of lands for cultivation, guardians may apply such of their dis- 
posable funds as may properly be applied for that purpose to the purchase of such 
reasonable portion of land as may be necessary for the purposes of said act; clearly 
indicating that the guardian, in the exercise of this power, is to use a wise and 
prudent discretion, and that lands for this purpose can only be purchased when it 
shall appear to, be manifestly for the interest of the ward : and then he is required 
to make annudl returns of his receipts and disbursements under this act. So far 
from this being the case, the act of the guardian in this particular was, according 
to the evidence, wholly prejudicial to the interest of the ward: the whole of her 
funds having been invested in a tract of Jand which was used and cultivated by 
another for his own use, and from which the ward received nothing—the guardian 
never having returned that he had received one cent from the cultivation of said 
lot of land. In fact he did not pretend to cultivate it; for, as appears from his 
own answer, he had, previous to that time, procured the court to pass an order, by 
which he had placed the negroes of the ward in the possession of Jeremiab 
Thompson, for their board and clothing, and for the board of his ward, and had 
also secured to Thompson a life estate in one-half of the land, thereby depriving 
himself of the means of cultivating the same, and rendering it inexpedient and im- 
proper that he should have purchased land, provided he had bought it at a fair 
price. 





His Honor Judge Warner gave no opinion in this case, having been 
of counsel in the court below. 


By the Court—Lumpxwy, Judge. 


John D. Stell, it seems, was appointed guardian of Maria Louisa 
Thompson, at the March Term, 1838, of the Court of Ordinary, of Fay- 
ette county ; and received several slaves, and between eight and nine 
hundred dollars in money, from Jeremiah Thompson, her former guardian 
and father. .Two years thereafter he obtained an order from the same 
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court, authorizing him to purchase a tract of land from one Samuel 
Thompson, the grandfather of his ward, and for her use and benefit. At 
the end of the year 1840, he made the purchase, taking a deed of con- 
veyance to the land; reserving a life estate in one half thereof to Jere- 
miah Thompson. In March, 1841, Stell was dismissed from his guard- 
ianship, upon his own application. His ward having intermarried with 
Elijah Glass, a bill was filed by them against Stell and the two Thomp- 
sons ; alleging, among other things, that the order for the purchase of 
the land was procured by a fraudulent combination between all three of. 
the parties ; and that the tract of land was bought and held for the use of 
the defendants, and not for the benefit of the minor. The bill prayed a 
general account and settlement. The defendants answered the bill, and 
at the March Term, 1844, the Superior Court of Fayette county, decreed 
generally for the complainants the sum of four hundred dollars, the costs 
to be equally divided between the parties, and that the land remain the 
property of the complainants. 

From this decree John D. Stell alone appealed, and the cause was 
finally tried before Judge Hill, in March, 1846. Samuel Thompson hav- 
ing, in the mean time, departed this life ; Stell, by his counsel, insisted 
that the legal representative of S. Thompson should be made a party ; 
but the objection was overruled, and the cause ordered to proceed. , 

Stell offered, among other witnesses, William McBride, the clerk of 
the Court of Ordinary at the time the order was procured, to prove that 
he bought the identical land designated in the order, and upon the same 
terms as were understood and agreed upon between the court and himself. 
This testimony was repelled by the court. Stell then attempted to prove 
the amount and payment of sundry accounts, contracted for his ward be- 
fore, but discharged after, his dismissal. This evidence was rejected. 

The case having been submitted to the jury, the court charged: ‘ that 
the state of things contemplated by the statute (1829) did not exist; and 
that the defendant neither had the right to apply for, nor the court to 
grant, the order (for the purchase of the land) ; and that while nothing 
wrong might have been intended, it was a legal fraud upon the rights of 
the ward and should be set aside.” Further: “that so far from the 
purchase being manifestly for the advantage of the ward, as the law de- 
clares it must be, it was manifestly subversive of her interest, present and 
permanent, and ihe defendants should be decreed to keep the land, and pay 
the ward the money on hand, (i. e. given in payment, $702,) and interest 
thereon.” 

The bill of exceptions tendered by defendant’s counsel, and signed and 
certified by the judge who presided at the trial, presents five distinct 
grounds of error: 

Ist. In r@fusing to require the legal representative of Samuel Thomp- 
son, deceased, who died intervening the first and second trial, to be made 
@ party. 

2d. In rejecting the parol evidence of the clerk of the Court of Ordinary. 

3d. In not allowing the guardian to prove the payment of sundry 
debts contracted on account of his ward before, and paid after, his dis- 
charge. 

4th. In charging the jury that the state of circumstances did not exist, 
which justified John D. Stell, the guardian, to apply for, or the Court of 





DECATUR, AUGUST TERM, 1846. 483 


Stell, Guardian, vs. Glass. 





Ordinary to pass, the order of March, 1840, authorizing the purchase of 
the land named therein. 

5th. In charging the jury, that the purchase made under the order of 
the Ordinary, was a fraud in law, and manifestly destructive ef the in- 
terest of the ward, and that the guardian should be decreed to keep the 
land and pay his ward the money laid out and expended therefor, with 
interest. 

Ist. Had the complainant’s bill been framed differently, and for the sin- 
gle purpose of calling upon Stell, the former guardian, to account for the 
trust fund which came into his hands, in that aspect of the case it would 
not have been necessary to have made either of the Thompsons parties, 
nor would a demurrer, for want of proper parties, have been sustained. 

And had they been joined as defendants, the death of one or both of 
them need not have arrested the progress of the proceedings. The com- 
plainant, however, has seen fit to insert their names, and to couple them 
with Stell, ina grave and substantial allegation, that the three fraud- 
ulently combined together to procure the passage of the order for the 
purchase of the land, and that it was bought and held for their benefit, 
and not for the use of the ward. And the bill seeks to have this con- 
veyance canceled. The deed was made by Sa.nuel Thompson, and re- 
serves a life estate, in a moiety of the land, to Jeremiah Thompson. 
Are not the Thompsons, father and son, deeply concerned in the cause ? 
They both answered the bill. The first finding charges them, together 
with Stell, with the payment of four hundred dollars, and vests the title 
to the land in the complainants. Samuel Thompson dies before the final 
trial ; should not his representative be made a party? 

The whole record goes up, his answer included. The question as to 
the bona jides of the transaction is still strenuously contested ; and the 
jury upon the appeal decreed twelve hundred dollars for the complain- 
ants, and that the sale of the land be set aside. Can it be seriously con- 
tended that the estate of the deceased is not concerned in this issue ? 

But it is argued, and with much force and ability, that, inasmuch as 
Samuel Tho.npson failed or refused to join with Stell in entering the ap- 
peal, the case, as to him, ended withthe first verdict. This assump- 
tion necessarily involves the construction of the act of 1839, passed to 
explain and amend the judiciary of 1799, as to granting appeals in certain 
cases. 

The preamble sets forth the mischief which induced its passage ; 
namely, that a contrariety of opinion existed among the judges of the 
State, and a different practice prevailed in the various circuits thereof, 
touching the right to appeal under certain circumstances. The evil al- 
luded to was this: Some of the courts decided, that where there was 
more than one party, plaintiff or defendant, it was necessary that all 
should unite in entering the appeal, in order to carry the case up. To 
remedy this inconvenience, it was enacted : 

Section 1st. ‘ That from and after the passage of this act, it shall and 
may be lawful, whenever there shall be more than ore party, plaintiff or 
defendant, and one or more of said parties, plaintiff or defendant, desire to 
appeal, and the, other, or others, refuse or fail to appeal, it shall and may 
be lawful for any party, plaintiff or defendant, to enter his appeal, under 
such rules and regulations as are now provided by law.” 
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Section 2d. * That upon the appeal of either plaintiffs or defendants 
aforesaid, the whole record shall be taken up ; but in case damages shall or 
may be awarded upon such appeal, such damages shall only be recovered 
against the party or parties appealing, and their securitics, and not against 
the party or parties failing or refusing to appeal.” 

Section 3d. “ That ‘in case any such security or securities shall be 
compelled to pay off the debt or damages, for which the judgment may 
be entered in any cause, he, she, or they, shall have recourse only against 
the party or parties for whom he, she, or they, became security or se- 
curities.”’ 

Section Ath. Repeals all laws and parts of laws militating against the 
act. 

Perhaps a more striking illustration of incautious and improvident 
legislation is not to be found in the statute-book. Better, far, the old 
law, with all its faults, than the new, whatever interpretation may be put 
upon it. It isa Cretan labyrinth, with no thread to assist in ferreting out 
its inextricable windings. Did it intend to limit the rights of appeal to 
that class of cases only, which seem alone to be contemplated in the 
second and third sections, to wit, where damages might be given for a 
frivolous appeal, leaving the law as it stood before in all other cases ? 
Such would be the inference from these two sections—but such is not the 
restrictive language of the statute. What is meant by the whole record 
being carried up ? 

If the original papers are sent up with the appeal—as they are and must 
be—what remuins for the foundation of the judgment to be signed,and the 
execution to be issued against the parties who loiter behind? Or is this 
to remain in abeyance until after the final decision? If so, upon what 
principle ? 

Take the case now before the court, and how irreconcilable this con- 
struction with the facts which it presents. There are three defendants, 
Stell and the two Thompsons. By the first verdict, the title to the land 
is vested in the complainants ; by the second, it is reinvested in Samuel 
Thompson, from whom it was purchased. To whom does it belong? 
The complainants below recovered four hundred dollars, upon the basis of 
retaining the land; abore, twelve hundred dollars, in consideration of 
relinquishing it. Can complainants collect the four hundred dollars out 
of the Thompsons, who failed to appeal and retain the land ; or twelve 
hundred dollars out of Stell, and surrender it? Are these monied decrees 
independent of each other? Or will the satisfaction of the jatter extin- 
guish the former, and of the former the /atter, in whole or in part, pro 
tanto? We will forbear to press these inquiries further. 

On the other hand, does the carrying up of the whole record carry up 
all the parties to it? And if so, would not the intention of the Legisla- 
ture, as expressed in the second section, be clearly contravened, in sub- 
jecting partics who failed or refused to appeal, to heavier liabilities than 
were recovered on the first trial, and that, too, when forced to litigate 
further, without their consent and contrary to their wishes? and this in- 
jury, inflicted frequently by the will of a minority, contrary to the prin- 
ciples of common justice. In the very case before us, parties who re- 
fused to appeal from a verdict of four hundred dollars, are, or would be, 
if properly represented, subjected to the payment of twelve hundred. 
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And yet, ifthe Legislature did not mean that the parties failing or refusing 
to appeal, should, nevertheless, in some sense, be parties to the appeal, 
why protect them from the damages which might be assessed upon the 
appeal, and from recourse over, at the instance of the securities on the 
appeal ? 

Leaving these and numerous difficulties to be adjusted when they 
arise, we are of the opinion, that Samuel Thompson was so far a party to 
this case, on the final trial, as to make it necessary that his legal repre- 
sentative should have been substituted in his stead. 

2d. The competency of McBride will depend upon the object for 
which it is sought to introduce his testimony. Under the act of 1829, 
guardians are clothed with authority, under an order of the Court of Or- 
dinary, to apply a portion of the disposable funds of their ward, to pur- 
chase such reasonable portion of land as may be necessary for cultivation 
by the slaves of the minor, when it is manifestly expedient to do so. Great 
discretion is allowed the guardian in this matter; but whatever might be 
his own views of expediency, still the Legislature deemed it proper to 
submit the question to the Court of Ordinary for its supervision, before the 
guardian could act. .His duty in ¢he mode of executing this power is not 
prescribed as it is in the sale of property. It must, of course, be per- 
formed with proper care and cireumspection ; and failing in this particular, 
he will be answerable to his ward for the waste or misapplication of the 
funds soapplied, and we are inclined to think that the order itself would 
not have shielded him from responsibility, had it contained the terms 
which he proposes to supply by parol. In that event, the court would 
have exceeded its jurisdiction, and, therefore, the testimony, if legal, 
would not avail the defendant, nor do we believe it competent to vary or 
add to that order by oral proof. Still, we hold that the evidence was 
admissible for the purpose of rebutting the charge in the bill, that the 
order was fraudulently procured. The order being general, to buy land 
of Samuel Thompson, it mignt seem to condemn, on the face of it, the 
conveyance which was taken, with the reservation in favor of Jeremiah 
Thompson. The evidence of McBride rebuts that inference, and shows 
that Stell fully, freely and fairly, communicated to the tribunal, peculiar- 
ly charged with the protection of orphans’ estates, his whole plan in 
respect to this transaction, and took their advice in the premises. — It cer- 
tainly disproves the imputation that the court was circumvented in grant- 
ing the order, and that it was done, whether providently or not, with a 
complete knowledge of all the facts. 

3d. Another question is, as to the rejection of the witnesses offer- 
ed to prove the payment of certain debts contracted on account of the 
ward before, but discharged after, the dismission of the guardian? None 
of the pleadings show, whether these accounts were made by the minor 
herself, or the guardian for her. Nor do we deem it material. In 
either event, there could be no equity in asking a decree for the trust 
fund, without first deducting from it the debts and disbursements with 
which it was properly chargeable. It is true, that the propriety of it 
would have been more manifest if the guardian had incurred personal 
liability on account of these debts, before obtaining his letters. Sup- 
pose a guardian should be removed by the court before he had an 
opportunity of settling his accounts, and making a return of them to 
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the Court of Ordinary. Can it be for a moment doubted, that he would, 
in a bill for account, be allowed his credits for legitimate expenditures ? 
It would be his misfortune that he had to resort to original proof, instead 
of casting the onus upon his adversary, by having returned his vouchers 
to the proper court, and thus made them prima facie evidence in his 
behalf. And a complaint, that he did not avail himself of this advan- 
tage, would not well lic in the mouth of his opponent. We are satisfied 
that the court committed error in refusing this testimony. 

4th. Nor are we less upon this ground. The law constituted the 
Court of Ordinary, and not the judge of the Superior Court, the arbiter 
as to whether or not, in March, 1840, a state of circumstances existed, 
which made it proper for the Court of Ordinary to pass the order of 
that date. The act of 1829 allows the guardian to invest a portion of 
his ward’s funds in land, if it is expedient to do so; and whether it be 
expedient or not, is an inquiry committed exclusively to the Inferior 
Court sitting for ordinary purposes, unless contested by appeal. The 
order on their minutes shows that they acted in the premises, and having 
jurisdiction over the subject matter, and the persons before them, their 
judgment cannot be impeached or invalidated in this manner. 

The judge of the Superior Court gave his opinion upon the testimony 
as exhibited on the trial before him, in 1846. But can he undertake to 
say upon what proof the Court of Ordinary acted, in 1840? Be that 
as it may, that court, and that court alone, was the proper tribunal to 
entertain the application, and to pass the order for the purchase of the 
property. 

And the legal presumption is, that that court had sufficient evidence 
to warrant it in passing the order.—Dubois vs. Dubois, 6 Cowen Rep. 
494. It may have acted unadvisedly; probably did, if the pecuniary 
interest alone of the ward was considered. It is wholly immaterial. 
The order being passed by a court of competent jurisdiction, and acting 
within the sphere of its authority, its proceedings cannot be attacked 
and set aside in this indirect manner.—1 Pick. Rep. 435; 6 ibid. 223 ; 
10 ibid. 470; 4 Day's Rep. 432; 3 Johns. Rep. 17; 19 ibid. 39; 11 
Mass. Rep. 445; 12 ibid. 25, 268; 1 Peter’s Rep. 74; 7 Cranch, 483, 
567 ; 2 Nott and AMeCord, 419: 6 Sergt. and Rawle, 57; 7 ibid. 166 ; 
11 ibid. 436; 4 Gill and John. 1 

The Court of Ordinary, upon the point before them, acted judicially, 
and any error which may have been committed, cannot affect their 
jurisdiction, and take it away, because improperly exercised.—6 John. 
Ch. Rep. 381; 8 John. Rep. 50; 8 Cowen Rep. 178; 3 Vowen, 206 ; 
3 Ohio ‘R ep. 567; 7 Mass. Rep. 79; 1 Peter’s Rep. 340. 

5th. Great latitude of discretion is allowed to courts, as to the direc- 
tion they will give to the testimony. And while all admit the sound- 
ness of the maxim, ad questionem juris respondeant judices, ad questionem 
factt respondeant juratores ; that the judges are to answer to the question 
of law, and the jurors to the matter of fact ; still, it is impossible to lay 
down any fixed rule, beyond which the judges shall not go, in expressing 
their opinion on the evidence, by way of charge to the jury ; it is better, 
in this country, that they come short, than transcend, the limits assigned 
them. 

The elementary writers, and reported cases, concur in maintaining, 











7 
, 
r 


—_—- =! 





DECATUR, AUGUST TERM, 1846. 487 


Stell, re uardian, oli Glass. 





that if the judge dictates to the jury the verdict, they shall render or 
deliver his opinion to the jury on a matter of fact, rather as direction, 
than mere opinion ; that the charge should be reviewed for misdirection. 

In the Utica Insurance Company vs. Badger, the court granted a 
new trial, because the judge erred in not leaving it to the jury, under 
proper instructions, to say whether the endorsement was, or was not, 
the hand-writing of the defendant. 

The judge below simply charged the jury that the plaintiffs were en- 
titled to a verdict. 

In Aylwin vs. Ulmer, (12 Mass. Rep. 22,) the judgment of the Court 
of Common Pleas was reversed, and a venire facias de novo awarded, 
because ‘‘ the charge was calculated to make the jury understand, that 
the evidence offered was wholly insufficient. This was undertaking to 


judge for the jury, and amounted to a declaration to them, that any consid- 


eration of the.evidence was wholly unnecessary. They must have received 
the impression, that by law, they could not, on that evidence, find a verdict 


for the plaintiff’? So,in Tufts vs. Seabury, (11 Pick. Rep. 142,) the 


verdict was set aside, and a new trial granted, although justice had been 
done in the case ; because the judge instructed the jury that certain 
testimony proved a material fact, when, in truth, it was only evidence 
from which the jury might or might not have presumed such fact, and 
a verdict was rendered in conformity to the instruction. 

In Morton vs. Fairbanks, (11 Pick. Rep. 370,) in a controversy about 
shingles, the court below took upon itself to charge the jury, from a 
personal inspection of the articles, which were brought into court, that 
they were not shingles. Upon this and another exception, a new trial 
was granted, on the ground “that the point thus decided, was a ques- 
tion of fact, and the jury may have been unduly influenced, for they may 
have considered themselves not at liberty to find contrary to the decision 
of the court. ; 

In Fisher’s Executor vs. Duncan and Turnbull, (1 Hen. and Mun. 563,) 
the Supreme Court of Virginia decided, that the County Court, on the 
trial below, erred, “in having instructed the jury, that from the whole 
testimony before them, the demand of the plaintiff was not barred by 
the act of limitations ;’’ and Judge Fleming declared, that he conceived 
this to have been an improper interference and an infringement on the 
privileges of the jury, whose right it is to judge of the sufficiency of the 
evidence adduced to establish any fact, or facts, in the issue before them ; 
the province of the court being to see that all proper evidence offered (and 
none other) be submitted to the consideration of the jury, without saying what 
effect such evidence ought to have in the cause. . 
~ So far is this doctrine extended in this State, (Va.) that the judges 
do not proceed to sum up the evidence, as is usual in England, and some of 
the other States ; “a course,” says Judge Tucker, “‘ which would, probably, 
be deened with us an invasion of the privileges of jury trial.’’ —Commentaries, 
vol. 2, 299. 

In the New York Fire Insurance Company vs. Walden, (12 John. 
Reports, 512,) the court say: “And here, I apprehend, lies the error 
committed by the learned judge: that he has given a binding direction 
to the jury, upon matter of fact, as if it had been matter of law. If the 
charge had been intended as a mere opinion to the jury, on a matter of 
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fact, on which they were to exercise their judgment, the jury would, un- 
doubtedly, have been told, that, the defence in the case rested upon the 
question of the materiality of the letters and facts not disclosed, and that 
it was for them to judge, from the evidence, whether the disclosure would have 
varied the premium ; and that, if the jury should be of the opinion that the 
facts not disclosed were, in that sense, material, they must find for the defend- 
ant; and that, if they thought otherwise, they ought to find for the plainti(js. 
This would have been the language of a charge, suited to the submission 
of such a point. 

“In order to preserve a just balance between the distinct powers of 
the court and the jury, and that the parties may enjoy unimpaired vigor— 
their constitutional right of having the law decided by the court, and of 
having the facts decided by the jury—every charge should distinguish 
clearly between the law and the fact, so that the jury cannot misunder- 
stand their rights, or their duty, nor mistake the opinion of the judge, 
upon matter of fact, for his direction in point of law. The distinction is 
all-important to the jury. ‘The direction of the judge in the one case is 
obligatory upon their consciences, and so they will, and so they ought, 
to regard it; but his opinion in the other case is mere advice, and the 
jury are bound to decide for themselves, notwithstanding the opinion of 
the judge, and to follow that opinion no further than it corresponds with 
the conclusions of their own judgments. Uviless this distinction be kept 
steadily in view, und be defined with all possible precision, the trial by jury 
may, in time, be broken down, and rendered nominal and useless. 

‘“* All that I feel it my duty to contend for is, that whenever the judge 
delivers his opinion to the jury, on a matter of fact, it shall be delivered 
as mere opinion, and not as direction; and that the jury shall be left to 
understand, clearly, that ‘hey are to decide the fact, upon their own 
view of the evidence, and that the judge interposes his opinion only to 
aid them in cases of difficulty, or to inspire them with confidence in 
cases of doubt. 

“TJ am disposed to hand to posterity the institution of juries, as per- 
fect, in all respects, as we now enjoy it; for I believe it may, in time 
hereafter, be found to be no inconsiderable security against the system- 
atic influence and tyranny of party spirit in inferior tribunals.” 

I have felt it my duty to transcribe into this opinion these eloquent 
remarks of the learned chancellor, alike creditable to his head and heart. 
Were their spirit more thoroughly infused into our system, we should 
no longer hear it cast upon it as a reproach, that the use of a jury is 
merely to screen the court from the responsibility and odium of a deci- 
sion, which is, in fact, in most cases, the result of the judge’s own view 
of the testimony. It is needless to preserve the form of trial by jury, if 
that body is deprived of its just powers and privileges. Under the in- 
famous Stuarts, and their still more infamous tool, Lord Jeffries, it was, 
literally, ‘‘a nose of wax,’ to be moulded as the judge saw fit; and it 
should never be forgotten that Sydney and Russel were doomed to death 
by a jury of the country! 

From an examination of the evidence, we are inclined to agree with 
the court whose judgment we have under review, that the trust confided 
to Stell, the guardian, was injudiciously exercised, and that no fault can 
be found with the verdict of the jury; still we cannot seal with our 
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sanction a charge, which declares, authoritatively, that the defendant 
should be decreed to keep the land, and pay the ward the money on 
hand, (the purchase-money,) with interest. This is not the expression 
merely of an opinion, but is the very language of direction from the 
bench. In the case in 12 Johnson there is a precedent of a bill of ex- 
ceptions, taken from 3 Burr. 1742, to a charge by Lord Camden; and 
it is in these words: “¢ And the said chief justice did then and there de- 
clare and deliver his opinion to the jury, that the said several matters, 
so produced and proved on the part of the defendants, were not, upon 
the whole case, sufficient to bar the action, and with that opinion left’ 
the same to the jury.” ‘In this case from Burrow,” say the Court of 
srrors of it, ( Yer. 15,) “it was never doubted but that the opinion of the 
chief justice, so stated in that bill, was taken and received as a direction 
in point of law; and if the charge in the case before us is not deemed 
of that character, it will be impossible hereafter to discriminate between 
a charge containing a positive direction in point of law, and mere advice 
on a matter of fact.” 

We are satisfied that no one values more highly the independence of 
“this body of twelve” than the learned and upright judge who made this 
charge ; and that he would be one of the last to trench intentionally 
upon the rights and privileges of those who are selected to decide upon 
the estates, freedom and life of their fellow-citizens. We are constrained, 
from regard to principle, however, to sustain the exception. 

Let the judgment be reversed. 



































No 70.—Roosvettr and Barker, plaintiffs in error, vs. CHARLES 
J. McDoweE LL, executor of Ricuarp S. Waker, deceased, 
defendant in error. 







The executor of a deceased copartner cannot be sued at law for a copartnership debt. 
The surviving copartner is alone liable to be sued therefor. 






This was an action brought by the plaintiffs in error against the defendant 
in error, in the Superior Court of the county of Pike. The record dis- 
closed that the note sued on was made by the defendant’s testator while 
in life, and one Jeremiah Leak as copartners in trade, under.the partner- 
ship, name and style of Walker and Leak, and that, at the time of the in- 
stitution of the suit, the copartner Leak was still surviving. The de- 
fendant pleaded the general issue, and also plene administravit. Upon the 
first trial the defendant confessed judgment and appealed. While the 
cause was pending on the appeal, the plaintiffs by leave of the court 
amended their declaration by adding a count for money had and re- 
ceived. 

At February Term, 1846, of the court below, this cause came on to be 
tried before Judge Floyd, when the counsel for the defendant demurred 
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to the action, insisting that the representative of a deceased partner was 
not liable to a suit at law upon a partnership debt, but that the plaintiffs’ 
only remedy at law was against the surviving copartner. The counsel 
for the plaintiffs in reply contended, that although, anterior to the act of 
1818, this was true, yet that act authorized plaintiffs to sue either the re- 
presentative or the survivor separately, or both jointly—whereupon after 
argument of counsel, the court below held that the said act of 1518 did 
not authorize the plaintiffs to sue the representative of the deceased part- 
ner separately at law, and accordingly nonsuited the plaintiffs. 

Afterwards and during the same term, the counsel for the plaintiffs 
moved a rule to set aside said judgment of nonsuit, and to reinstate the 
case upon the following grounds: 

Ist. Because the court erred in deciding, that by the act of 1818, the 
representative of a deceased partner could not be sued separately at law. 

2d. Because the court nonsuited the plaintiffs alone on the case made 
by the plaintiffs’ declaration. 

Which rule was refused by the court below, and the motion of plain- 
tiffs’ counsel denied. 

To which decision the counsel for plaintiffs excepted. 


James M. Catnoun, representing Witttam W. Arnozp for the plaintiffs 
in error. 


After stating the facts of the case and adverting to the hardship of being com- 
— after the appeal, on a mere technicality, to ‘bring this writ, insisted : 

Ist. That this case presents the question of a right” construction of the act of 
1818.—Prin. Dig. 443. In the determination of which it becomes necessary to 
Jook to the law anterior to its passage, and the defects in that law, and the remedy 
proposed by this act, provided the act be a remedial act; and 

Ist. What was the law before its passage? We admit that anterior to its pas- 
sage, the practice of the courts of law was to “compel” * holders of notes” 
signed by partners, one of whom was dead, to sue the survivors alone. But was 
this law? In such cases there was no survivorship ; but the representatives and 
the survivors became tenants in common of the partnership effects, which after 
the debts were paid, were to be divided among them in proportion to their inter- 
ests —Gow on Part. 348; Collyer on Part. 65. 

The estates of both the deceased as well as of the survivors, are eventually 
liable to the full payment of all the partnership debts.—Gow on Part. 359 ; Coll- 
yer on Part. 343, 350; 2 John. C. R.511. And it is not necessary to sue the 
survivors to insolvency in the first instance, before _tesorting to the estate of the 
deceased.—3 Ves. 566 ; 1 Mylne and Keene R. 582-7 ; Cond. Rep. 176. At law in 
case of death of one of the partners, it became impossible, as was supposed, to 
join the representative of the deceased partner in the action with the survivor, be- 
cause the judgment would be different; one de bonis testatoris, and the other de 
bonis propriis.—Gow on Part. 359. 

But I believe it never has been expressly decided in an action like the present 
against the representative of thedeceased alone at Jaw, that you could not recover. 
The practice arose out of the doctrine contained in the proposition immediately 
preceding, that the judgment would be different in connection with the form of 
the contract. But we insist that this practice of suing the survivor alone, was not 
law, and in support of our position insist that, by the law-merchant- partnership, 
contracts like the present, though joint only in form, were joint and several—for 
as by that law, and it was a part of the common law, no survivorship was 
allowed. From which we argue inferentially that the note must have been joint 
and several. For survivorship at common law is the necessary consequence of 
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the death of a joint owner or holder. And if the partners are not joint owners, 
they could not be jointly bound. Again: we insist that in equity, which more 
fully recognizes the true principles of the Lez mercatoria, partnership contracts 
have always been looked upon as joint and several.— Gow on Part. 359 ; Collyer 
on Part, 343, 350; 1 Peters Rep. 317. P 

So if one partner has had to pay more than his share of the debts, he could call 
on the other to contribute—Gow on Part. 359 ; 2 John. Ch. Rep. 397. 

It, therefore, a partnership note be joint and several, by the law-merchant, and 
that law be a part of the common law of the land, certainly after the death of one 
of the partners, a several suit could have been maintained on it against the repre- 
sentative of the deceased partner. We admit that during the life of all the part- 
ners, the action might be defeated. But that is not the question. It is, Can a 
several suit, after the death of a partner, be maintained against his representative? 
Then the practice has been contrary to law. But it is urged that if this be so—if 
the nate be joint and several—then in case of death and a suit against both, the 
judgments would be different. This objection would now apply with equal, if not 
greater force under the act to joint promisers, who it is admitted are included and 
intended in the act. But our case is not obnoxious, even to this objection: we 
have sued only the representative, and our judgment will be de bonzs testatoris. 
Hence, whether the law anterior to the passage of this act was in accordance 
with the practice or not, in either ease our suit might have been maintained ; in 
the former case the legislature intended to change the practice and the act became 
and was a remedial one; if the latter, the legislature intended for some cause to 
correct the illegal practice and establish the law, and the act was both remedial 
and declaratory. In either case we are in its lefter, and this was admitted below. 

2d. What remedy does the act give? It admits before its passage, in case of a 
joint note and death of one of the makers, ** the holder” was ‘ compelled ” by the 
“usage” and ‘** custom” of courts of law “to sue the survivors alone.” It looks 
upon this * usage and custom ” of the holder’s being «* compelled” to sue the sur- 
vivors alone as a hardship on the * holder,” which required a remedy. It affords 
this remedy by giving the holder the legal right “ to sue the survivors or the repre- 
sentative, or both jointly or severally,” “at his discretion.” In addition to this, 
the courts of law had compelled holders to sue in equity, which the legislature 
also intended to remedy. Before its passage our only remedy against the estate 
of a deceased partner was in equity. —Gow on Part. 359. 

The court erred in nonsuiting us on the facts stated in the petition alone, 
because there was a count therein—a common count—against the defendant, in 
his representative character alone, for money had and received by his intestate. 
If we could have proved this, the court erred. They had not pleaded the non- 
joinder of Leak in abatement, and could not have prevented a recovery.—1 Peter’s 
Rep. 317. 

3d. Again: a prior motion might have heen made to dismiss the appeal ; for the 
defendant had confessed a judgment, and appeals lie not from confessions. 











Samuet T. Bartey, for the defendant in error. 


This is an action at law against McDowell, executor of Richard Walker, late 
partner of the firm of Walker & Leak, for the recovery of a firm-debt, without 
joining the other partner, and without having sued him to insolvency. ; 

We maintain that the executor cannot be sued at law at all, nor in equity, 
without joining the survivor. 

On the death of Walker, all the choses in action, debts, and credits of the firm, 
vested in the survivor, and he alone had the right to possess them.—Story on 


Partnership, 494. ; ; . 
At law, the creditors have no remedy save against the survivor.—Jb. 513; 1 


Chitly’s Pl. 39, 40. 
The representative of the deceased may be sued in equity.—Story on Part.-514. 


But then the survivor must be joined.—Jb. 515. 
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Mr. Story seems to hold, on the authority of some modern decisions, that such 
suit in equity may be maintained, although the survivor is not insolvent. But 
Mr. Collyer controverts this doctrine, and holds these modern decisions of doubtful 
authority.— Collyer on Part. 337 to 347. See also 3 Paige Rep. 167; 1 Binn. 123; 
1 Rawle, 212; 1 Har. and G. 96. 

The bill must expressly charge that the survivor is insolvent.--1 Gallison, 
371, 630. 

If the English judges fluctuate, we ought to adhere to the decisions prior to the 
revolution.— Cathcourt vs. Robinson, 5 Peter’s Rep. 280. 

But however the law may be, as to the right to sue in equity before insolvency 
of the survivor, it is agreed that by the law as it stood prior to 1818, the repre- 
sentative of a deceased partner could not be sued at law, nor in equity, without 
joining the survivor in the bill. But the plaintiff in error contends that the statute 
of 1818 (Prince, 443; Hotchkiss, 545) changed the law, in this particular, so 
that he has his option now to sue them both together, or each separately, and that 
at common law. If this be so, it is a great—uot to say alarming—change in the 
rights and protection which the law once threw around the often minor heirs of 
deceased partners. It is not pretended that the law of partnership which vests all 
the choses in action, debts, and rights of action, in the survivor alone, is changed. 
Are we authorized, then, to presume that it could have been the intention of the 
Legislature to effect such gross injustice as to take from the deceased partner’s 
representatives the means, and often the only means, of paying the debts of the 
copartnership, and vesting them in the survivor, and at the same time hold the repre- 
sentative liable to pay those debts,and the wife and children of the deceased liable to 
be stripped of all their separate private property, while a dishonest survivor holds 
partnership funds more than sufficient to pay the debts of the firm? Such a pre- 
sumption 1s unauthorized without the plainest and most undoubted declaratory 
language expressing such intention. Does the act in question manifest such 
intention? We contend that it does not. We maintain that the act of 1818 does 
not apply, and was not intended to apply, to copartnership debts. Its words are : 
**When any person shall be in possession (either in his own right or any other 
capacity) of any note, bill, bond, or other obligation in writing, sygned by two or 
more persons ; and one or more of the persons whose names are so signed, as 
aforesaid, shall die before the payment of the money, or the compliance with the 
condition of such bond, or other obligation in writing, the person or persons hold- 
ing such note, bill, bond, or other obligation in writing, shall not be compelled, as 
heretofore, to sue the survivor or survivors alone, but may, at his or their discre- 
tion, sue the survivor or survivors, or the representatives of such deceased person 
or persons, or the survivor or survivors, in the same action with the representa- 
tive or representatives of such deceased persons.” 

Now, the first inquiry is, what change was effected, and what mischief remedied 
by this statute? It is obvious that the Legislature had in view a class of contracts 
which two or more have subscribed, and yet, if one dies, the sole remedy at law 
is against the survivor; and they intended to remedy the mischief of permitting 
this liability and right of action going with the dead to the grave. What were 
these contracts, the remedy upon which is so altered, and as to which such great 
change in the common law was effected? The common law said, that if one of the 
joint-makers and signers of a note, bill, bond, or other obligation in writing, die, 
the sole remedy at law on such instrument is against the survivors. This the 
Legislature looked upon as an evil, because, in such joint contracts, the presump- 
tion of law and fact is, that each joint contractor has received value, and that the 
benefit has descended to the estate of the deceased, as in case of other joint and 
several contracts, and that the means of paying have not been taken from the 
representative as in case of deceased partners. ‘his mischief they intended to 
remedy, and we contend they have taken especial care to make manifest their 
intention. Instead of saying that, in case any one of any joint debtors shall die, 
his representative shall be liable to be sued in the same manner, and in all such 
actions, as his testator or intestate would have been liable on such contract or 
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contracts, had he lived, (thus including partnerships’ contracts as well as 
others,) they have carefully guarded their expression by the term Writing, signed 
by two or more persons, ** and one or more of the persons whose names are 80 
signed as aforesaid.” 

Now, | hope the court will pardon me, if I so far draw upon the form-book of 
our science, as to remind the court that the name of a firm, and the moneys of the 
persons composing such firm, are in law apart and distinct; that to speak of a note 
or bill, signed with a firm-name, conveys wholly different legal ideas of such 
instrument than are conveyed in speaking of an instrument signed with names of 
persons ; that to say a note is signed with the name of Roswell King, James Don- 
woody, and James Bullock, persons composing the Roswell Manufacturing Com- 
pany, is not equivalent to saying the note is signed with the firm-name of * the 
Roswell Manufacturing Co.” 

If a note, subscribed with a firm-name, were sued on, and declared to be signed 
and subscribed by the names of the persons composing such firm, would any 
court sustain such an action? That they would not, is too well settled to argue. 
Then, certainly, the Legislature have not, by the terms used, included contracts 
signed with firm-names, and the court never construes liberally a statute changin 
the common law, except for the suppression of fraud ; more especially, if suc 
construction would work hardship. 

But let us suppose the Legislature intended to include all joint contracts, those 
of partnership as well as others. They have employed language the most inap- 
propriate, with a prolixity wholly unnecessary to effect such a purpose, and, in 
the end, wholly failed to effect their object: for it is admitted that this statute 
applies only to contracts in writing, signed with the names of the persons 
contracting. Now, it is well known that such contracts comprise but a small 
part of partnership contracts, so that this absurdity would follow from the position 
of the counsel for plaintiff in error. On contracts signed in writing, the repre- 
sentative of a deceased partner would be liable; but on contracts not so signed, he 
could not be sued. 

But the Legislature have shown that they were careful not to tamper with the 
delicate machinery of the law of copartnership. They have been careful, when 
they would legislate upon the subject, or effect any material change in that law, to 
employ language that all may understand. In the act of 1820, conferring the 
right to sue copartners and joint contractors residing in different counties, they 
have carefully used the term “ joint contractors or copartners.”—Prince, 446. 

Again: in the act of 1837, authorizing limited copartnerships, the 4th section 
requires the persons, desirous of forming such copartnership, to sign a certificate 
which shall contain, Ist, the name of the firm; 2d, the names of the parties. 
Sec. 5th requires the certificate shall be acknowledged by, the persons signing the 
same. Sec. 12th declares every alteration in the names of the partners a disso- 
lution. 

Again: the act of 1838 authorizes a partner, or one jointly interested in a suit, 
to sign the names of the partners, or persons jointly interested, to all necessary 

bonds. All which clearly shows the Legislature well understood the distinction 
between ordinary joint contracts and contracts of copartners, and also the differ- 
ence between an instrument signed by a firm-name and one signed with the names 
of the persons composing that firm—the difference between an instrument signed 
with a corporate name and one signed with the names of the persons composing 


the corporation. 
By the Court--Warner, Judge. 


This action was instituted on a promissory note, signed with the co- 
partnership name of Walker and Leak. The defendant in error was 
sued thereon, as the executor of Walker—Leak, the other copartner, 
being still in life ; and the question is, whether the executor of a de- 
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ceased copat tner can be sued at law, fora copartnership debt; or wheth- 
er the surviving copartner is alone liable to be sued therefor. By the 
common law it is admitted, the representative of the deceased partner 
could not be sued for a copartnership debt; but that the survivor was 
alone liable to be sued. It is, however, contended that the act of 19th 
December, 1818, (Prince’s Dig. 443,) alters the common law in this re- 
spect. That act declares, ‘‘ Where any person shall be in possession 
(either in his own right or in any other capacity) of any note, bill, 
bond, or other obligation, in writing, signed by two or more persons, and 
one or more of the persons whose names are so signed as aforesaid, shall 
die before the payment of the money, or the compliance with the con- 
dition of such bond or other obligation in writing, the person, or per- 
sons, holding such note, bill, bond, or other obligation in writing, shall 
not be compelled, as heretofore, to suc the survivor, or survivors, alone, 
but may at his, her, or their discretion, sue the survivor, or survivors, 
or the representatives of such deceased person, or persons, or the sur- 
vivor, or survivors, in the same action with the representative or repre- 
sentatives of such deceased person or persons, any law, usage or cus- 
tom, to the contrary notwithstanding.” This act declares, when any 
note, &c. shall be signed by “‘ two or more persons,”’ that is, when two or 
more individuals shall sign a note, as two obligors, or joint promisers, 
with their separate names, the representative may be sued, &c. Thisact 
being in derogation of the common law, must receive a strict construction, 
and, in our judgment, was not intended to embrace partners, where the 
partnership name alone isused. By the common law, when one or two co- 
obligors died, his executor, or administrator, was discharged from liabi- 
lity, and the survivor alone was liable to be sued.—1 Chitly Pi. 37. 

We are the more inclined to give this act a strict construction, so as 
not to include partners, for the reason the suryiving partner has the right 
to control the partnership eflects, for the purpose of paying the copart- 
nership debts; and as copartners are not included within the letter of 
the statute. We think it can have effect without including them, and 
there are strong reasons why the executor of a deceased partner, who 
has none of the copartnership effects in his possession, should not be 
sued at law for a partnership debt. Therefore, let the judgment of the 
court below be affirmed. 
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No. 71.—Townsenp anv Broruers, plaintiffs in error, vs. JAMES 
M. Davis, defendant in error. 


[t is a general rule, that no person can bring a writ of error to reverse a judgment, who 
was not a party, or privy to the record, or prejudiced by the judgment. 

Whether a plaintiff in error be a party, or privy, or is aggrieved by the judgment, must 
appear by the record. 


The defendant in error had sued out an attachment against John B. 
Davis, predicated upon a note due the Central Bank of Georgia, of which 
the said John B. Davis was maker, and the defendant in error the last en- 
dorser ; the said John B. Davis having moved out of the State, and the 
defendant in error having been sued as said last endorser, and judgment 
rendered against him. 

The case founded upon this attachmant came on to he tried on the ap- 
peal before Judge Floyd, in the Superior Court of Houston County, at 
April Term, 1846, when counsel for the plaintifls in error, Townsend and 
Brothers, being attaching creditors of said John B. Davis, whose attach- 
ment was junior in point of time to the attachment sued out by the de- 
fendant in error, were, at their request, permitted by the court below to 
appear as amici curia in defence of said John B. Davis who himself had 
not appeared, nor had any replevy been made so as to authorize any de- 
fence in his name. 

The counsel for Townsend and Brothers, so permitted as aforesaid to 
appear as azmici curia, proceeded on the trial to make various points, and 
to take several exceptions to the attachment in said case, all of which 
were overruled by the court below. Whereupon the said counsel as 
amici curie excepted, and assigned error in the decisions of the court be- 
low, in overruling the several points made by them. 

The points decided by the court, and the grounds of error are omitted, 
as they were not adjudicated by the Supreme Court. 

The counsel for the defendant in error joined issue upon the assign- 
ment of error with a protestando, reserving the right to move to dismiss 
the writ of error, on the ground that the plaintiffs in error were not par- 
ties to the record, nor affected by the judgment rendered in the court 
below, and that the counsel for the plaintiffs in error, as amici curia, had 
no right to except to the judgment of the court below, nor to sue out any 
writ of error in the premises. 


Amos W. Hammonp and Wiiuiam W. Arnoxp, for the plaintiffs in 
error. 


Samuet D. Krien, for the defendant in error. 
By the Court—Niszet, Judge. 


Upon the trial of this attachment below, Messrs. Hammond and Ar- 
nold, who were counsel for Townsend and Brothers, being also attaching 
creditors of John B. Davis, were permitted to appear as amici curie in de- 
fence of John B. Davis. As friends of the court, they took a number of 
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exceptions to the attachment first sued out by the defendant in error, 
James M. Davis. These exceptions were overruled. Whereupon 
Townsend and Brothers, designating themselves as amici curie, brought 
this writ of error. The motion now is, by counsel for defendant in error, 
to dismiss the writ upon the ground that Townsend and Brothers were no 
parties to the proceeding below, and do not appear by the record to be in 
any manner affected by the judgment. The fact, that the court consented 
to take the counsel of Messrs. Hammond and Arnold in the case, who 
were the attorneys for the plaintiffs in error in another cause, does not give 
them the right to bring this writ. 

It is a general rule, that no person can bring a writ of error to reverse 
a judgment, who was not a party, or privy to the record, or prejudiced by 
the judgment.—6 Wheaton, 260; Tidd’s Practice, 1135; 2 Bacon’s 
Abr. 195; 2 Williams’ Saunders, 5thedit. 46 a, (6) 101 e. 

Whether the plaintiff in error be a party or privy, or is aggrieved by the 
judgment, must appear by the record. A court for the correction of 
errors cannot, at common law, hear evidence to determine whether a 
party seeking a reversal, is aggrieved by the judgment. Its commission 
is to examine the record upon which judgment was given, and upon such 
examination, to reverse or affirm it.— Tidd, 1134; 1 Stra. 607; 2 Lord 
Ray. 1403; 2 Bac. Ab. 187; 6 Whea. 264. If this question was not set- 
tled thus at common law, the act of the legislature organizing this court 
is-conclusive upon it. In the fourth section of that act, it is declared, 
“that said Supreme Court shall hear and determine upon matters con- 
tained in the transcript of the record of the cause, and not otherwise.” 
The plaintiffs in error, upon opening this record, do not appear to be par- 
ties, or privies, or in any way aggrieved by the judgment. 

The motion is sustained, and the writ of error dismissed. 





No. 72.—James McGinnis and Streppen McGinnis vs. Joun 
McGinnis. In error. 


If a testator should bequeath a negro belonging to his son A to his sons B and C, and 
should, in the same will, give to his son A a legacy of $500, A will be put to his elec- 
tion, which he will take; and he will be compelled, by a decree in equity, either 
to relinquish his title to the slave, or the bequest under the will. . © s-- 

It is sufficient to waive a case of election, that the testator does dispose of property 
which is not his own. 

The doctrine of election does not apply to residuary legatees as such. The same 
individual may, however, be both a specific and residuary legatee. 

There is no time prescribed, within which either party shall claim the right of putting 
the other toelection. Each case must depend upon its own circumstances. 

Where the recusant legatee has already received a part or the whole of the bequest 
under the will, and subsequently recovers property under his independent title, 
which has been bequeathed by the testator to a third person, he will be decreed 
either to refund the money, or restore the property. 


This was a bill in equity, tried in the Superior Court of the county 
of Gwinnett, before Judge Dougherty, at March Term, 1846. 
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The bill was filed by the plaintiffs in error against the defendant, 
returnable to the September Term, 1843, of said Superior Court, and 
charged, that on the 10th day of December, 1843, one James McGinnis, 
Senr., then of said county, made and published his last will and testa- 
ment, as follows : 

“In the name of God, amen! I, James McGinnis, Senr., of the 
State of Georgia, and county of Gwinnett, considering the uncertainty 
of this mortal life, and being of sound disposing mind and memory, 
(blessed be Almighty God for the same,) do make and publish this, my 
last will and testament, in manner and form following: that is to say, 
ist. I will and bequeath unto my beloved wife, Elizabeth, the use of 
my plantation, and house, and household furniture, on the lot where I 
now reside, and the labor of my two slaves, Winney and Harry, and 
my mule Jinney, during her lifetime ; also two choice cows and calves, 
and a choice heifer and steer, five choice fattening hogs, and one choice 
sow and pigs, and eight shoats, and fifty barrels of corn, and twenty-five 
bushels of wheat, and two choice ewes, and two choice wethers, in lieu 
of her dower, and it is also my will and desire, that my daughter Mar- 
garet share equally in the above bequests during her mother’s lifetime, 
if she continue to live with, and take care of her mother. Secondly : 
I will and bequeath unto my son, James McGinnis, all that tract or 
parcel of land, known as lot number five hundred and thirteen, in the 
first district and first section of originally Cherokee, now Forsyth 
county, to have and to hold the same, containing forty acres more or 
less, to the only free use, benefit and behoof, of him, the said James 
McGinnis, his heirs and assigns forever, in fee simple. 

Thirdly. I will and bequeath unto my son, Stephen McGinnis, all that 
tract or parcel of land, known as fraction number sixty-six, in the first 
district and first section of originally Cherokee, now Forsyth county, con- 
taining twenty-six acres, more or less, to have and to hold unto the said 
Stephen, his heirs and assigns forever, in fee simple. 

Fourthly. I will and bequeath unto my daughter Margaret, my young 
mare, and three negro slaves, to wit: Violet and her two children, 
Lewis and Phil, to the only free use and benefit of her, the said Mar- 
garet, her heirs and assigns forever. 

Fifthly. I will and bequeath unto my two daughters, Elizabeth Sailors 
and Keziah Fitzpatrick, the sum of five hundred dollars each, to be 
paid to each of them personally, for the sole and exclusive benefit of 
each of them and their heirs; and to my daughter Nancy Jenkins, I 
will and bequeath the sum of one hundred and fifty dollars ; and to my 
three sons, William McGinnis, Alexander McGinnis, and John McGinnis, 
I will and bequeath the sum of five hundred dollars each ; all the several 
sums named to be paid by my executors within two years from the date 
of my decease. 

Sixthly. I will and desire that all the balance of my property, after 
paying the above bequests, and all my just debts, and the expenses of 
a decent burial, be equally divided between my two sons, James McGinnis 
and Stephen McGinnis, viz: one hundred and twenty-five acres of land, 
more or less, being part of lot number two hundred and thirty-seven, 
in the seventh district of Gwinnett county, and lots number one thousand 
sixty-one, and one thousand and fifty-eight, in the second district and 
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first section of originally ¢ Cherokee, 1 now Forsyth County, contain- 
ing each forty acres, more or less; and my slaves Ben, Booker, Sam, 
Wilborn, Jinny, Charlott, Dinah, and her daughter Winney, to have 
and to hold all and singular the said property, as also my two slaves 
Winney and Harry, and the mule Jinney, at the death of my wife 
Elizabeth, to the only free use and benefit of ‘the said James and Stephen, 
and their, and each of their heirs and assigns forever, in fee simple, 
after paying the above-named bequests. Also, I will and desire all the 
balance of my property, consisting of live stock, working tools, books, 
notes, accounts, and ready money, and all other property of which I 
may die possessed, be equally divided between my two sons, James 
McGinnis and Stephen Mc sinnis, and I do hereby constitute and appoint 
my two sons, James McGinnis and Stephen MWeGinnis, executors of this 
my last will and testament ; hereby revoking all former wills by me 
made. In testimony whe reof, I have hereunto set my hand and seal, 
the tenth day of December, one thousand eight hundred and thirty- 
eight.”” The words ‘in licu of dower,’’ were interlined before sign- 
ing, &e. 

Upon the death of the testator, which occurred shortly thereafter, 
this will was admitted to probate and record, and the executors therein 
named qualified. 

The bill further charged, that, previous to the September Term of 
the Superior Court of said county, 1840, the plaintiffs in error had, at 
four several times, paid John McGinnis one hundred and thirty dollars 
of his legacy of five hundred dollars. And that afterwards, on the 
23d day of October, 1840, the plaintiffs in error, in consequence of a 
promise made by John McGinnis, that he would come to a fair scttle- 
ment with them, and receive no more than his equitable share of the 
estate, according to the will, paid him the further sum of fifty-two dollars 
toward his legacy, all which payments were made by James McGinnis, 
and receipts therefor were taken in his name ; and that John McGinnis, 
at the sale of the perishable property of the estate, purchased thereof 
to the amount of ninety-two dollars, and gave his note, payable to James 
McGinnis individually, therefor, with an express verbal understanding 
that the same should also go as part payment of hislegacy. That John 
McGinnis commenced his action of trover returnable to the Septe smber 
Term, 1840, of the Superior Court of said county, against James 
McGinnis, for the recovery of Bovker, willed to complainants. And at the 
March term of said court, 1843, recovered the sum of eight hundred 
dollars, with the liberty to the defendant to discharge the same by 
delivering to the plaintiff said slave Aooter, within fifteen days from 
that time, and also the sum of two hundred and forty dollars for the hire 
of said negro, and costs of suit. That the verdict and judgment had 
been fully complied with, and discharged. That Booker had been in 
the possession of the testator for many years previous to his death ; and 
that the complainants believed that the title to said slave was in their 
testator at the time of the making of said will, and at the time of his 
death; and that on the faith thereof, they had accepted the legacy 
bequeathed to them in the will, and hed taken upon themselves the 
burthens therein imposed, and undertaken the payment of the legacies 
therein appointed, out of said property to them bequeathed ; and that 
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the complainanits did not know that John claimed title to said slave until 
after they had paid him said four first payments, and taken his note as 
aforesaid, and commenced paying the legacies to the other general lega- 
tees. And that afterwards, John McGinnis commenced his action of as- 
sumpsit, returnable to the September Term of the Superior Court of said 
county, eighteen hundred and forty-one, against complainants, for the 
recovery of the whole of said legacy of five hundred dollars. And that 
the cause was still pending onappeal. That John McGinnis was unable, 
from pecuniary embarrassments, to respond to said complainants, should 
he be permitted to recover said legacy in full from them at law, and 
that he refused to allow the five receipts, and said notes as offsets in 
the action of assumpsit. The bill prayed that John McGinnis should be 
perpetually enjoined from the further prosecution of his action of as- 
sumpsit, and that he be decreed to refund the complainants the several 
sums so paid him, as parts of his legacy, and the amount of said note, 
with interest, or to return to the complainant the boy Bovker, with said 
sums so paid him for hire, &c., upon complainants paying to him the 
balance of said legacy, (should any be found due.) 

The answer of the defendant admitted all the material charges above 
mentioned, with the exception of the promises made at the time of the 
payment of the last sum mentioned, of said legacy. 

The cause was submitted to the jury on the bill and answer, with the 
exhibits thereto, and the parol testimony of Isaac Gilbert, who proved 
that he was acquainted with the slaves of the testator in his lifetime ; 
that he had Booker in his possession for several years previous to his 
death, and that he had no other negro of that name, so far as witness 
knew: whereupon, the court below charged the jury that the principle 
of forcing legatees to make an election was purely an equitable right ; 
that at common law the defendant was entitled to both the pecuniary 
legacy and the boy Booker, if he could show his title to the negro. 
That the bill sought, on principles of equity, to compel the defendant 
to elect cither to take the boy and give up the legacy of $500, or take 
the legacy and return the negro with the hire which he had before re- 
covered in an action of trover. That the jury should inquire and 
determine whether, from the whole will, the testator intended that the 
defendant should take the $500 legacy, or the boy, and not both; that 
if they found the former to be his intention, then the defendant would 
be put to his election, unless relieved upon some other principle. The 
court below further charged the jury, that the principle of election 
could not be enforced in favor of residuary legatees; that it applied 
only to specific legatees, and was adopted on the principle of remune- 
rating the legatee, disappointed by the claim of his legacy by some other 
legatee, under the will. That they should decide, from a consideration 
of the whole will, whether the complainants were residuary or specific 
legatees; that in arriving at a conclusion upon this point, they would 
take into consideration the fact that the complainants had specific lega- 
cies given them in former parts of the will, as any other facts appearing 
on the face of the will, either from its language or other clauses; that 
if they found the complainants to be residuary legatees, then they had 
no right to put the defendant on his election, and they should find for 
the defendant. That if they found the intention of the testator to be 
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to put the defendant on his election, and that the complainants are 
specific legatees, then they should find for the complainants, unless 
some other principle intervened. That so far as the acts of the defend- 
ant showed any intention to elect, they were in favor of the $500 
legacy. The complainants, who are executors of the testator, had 
assented to the five hundred dollar legacy, and had paid defendant a 
part thereof, before defendant claimed the negro ; that even after he 
had commenced the action of trover, they paid fifty-two dollars of the 
legacy ; that they resisted his claim to the negro, and forced him to 
incur large expense in obtaining his property ; that coming into a 
court of equity, they should show that they had done equity; that to 
force the defendant to make his election, they should show a case where 
he could elect free from any restraint from extraneous circumstances. 
That the complainants had no right to resist the title of the defendant 
to the negro to their utmost, and wait till he had expended large sums 
in costs, in prosecuting his claim; that they had no right to take the 
benefit of the chances in litigation, in the action of trover, and failing 
there, they should seek to put the defendant to his election. That the 
complainants, if they had a right to force an election, had come too 
late ; that they should have called on the defendant to make his 
election in equity, while he could do so on equal and fair terms. That 
the complainants had paid the defendant-a part of the legacy before the 
action of trover was commenced ; that at law such payment was legal 
and voluntary ; and that even if defendant were put to his election, the 
complainants could not recover back the money so paid. The jury, 
under said charge, found for the defendant. Whereupon, the plaintiffs 
in error excepted to the decision and charge of the court below, and 
alleged error therein as follows : 

Ist. The court erred in charging the jury that they should determine 
whether it was the intention of the testator to put the defendant to his 
election. 

2d. That they should find whether complainants were specifie or 
residuary legatees. 

3d. That if complainants were residuary legatees, they had no right 
to put the defendant on his election. 

4th. That the complainants came into equity too late; that they had 
no right to resist the claim of the defendant to the negro at law, and 
failing there, then to seek to put him to his election in equity. 

5th. That the complainants could not recover back the part of the 
legacy by them paid the defendant, before the action of trover was 
commenced, &c. 


James P. Simmons, for the plaintiffs in error, made the following points, 
and.insisted that the court below erred in charging the jury. 


ist. That the jury should determine whether it was the intention of testator to 
put the defendant to his election. 

This, we insist, is an inference of law, enforced in equity upon the facts, ad- 
mitted or found. 

2d. Thatthey should find whether complainants are specific or resicuary legatees. 
| This, we insist, is a question of law for the determination of the court. 
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3d. That if complainants were residuary legatees, they had no right to put the 
defendant on his election. 

We insist that the true question is, whether the negro slave in dispute, Booker, 
was bequeathed to complainants and plaintiffs in error as a specific, general or re- 
siduary legacy. 

4th. That the complainants came into equity too late ; that they had no right 
to resist the claizn of the defendant to the negro at law, and failing, then to seek to 
put him to his election in equity. : 

Plaintiffs in error insist that they were not bound to put defendant on his elec- 
tion until the estate and title to the negro was ascertained. That this is a case of 
implied election, growing out of the verdict of the jury, finding the negro Booker 
to be the property of defendant. 

5th. That the complainants could not recover back the part of the legacy by 
them paid the defendant, before the action of trover was commenced, &c. 

We insist, that they should recover such payments back, (if defendant retains the 
negro,) upon the ground that they were made by plaintiffs in ignorance of their 
rights and liabilities. 

The counsel submitted, in support of their position, the following authorities :— 
Story’s Commentaries on Equity, 2d ed. vol. 2, top page, 335, et seq., tit. Election, 
and Satisfaction ; Roper on Legacies, 1st Amer. ed., vol. 2, tit. Election, page 378 
et seq. ; Williams on*Exrs.and Admrs. 1033, et seq. ; Whistler vs. Webster, 2 Vesey, 
Jr. 371-2; Lady Cavan vs. Pulteney, ib. 558 et seg.; Wilson'vs. Lord John 
Townsend, 7b. 695-6 ; Tomlin. Law Dic., vol. 1, tit. Election, 627, and authori- 
ties there cited. 


Green B. Haycoop and Jonn R. ALEXANDER, 


Insisted that this is not a proper case for the application of the doctrine of election. 

Ist. Because such an intention is not expressed in the will or clearly im- 
plied.—2 Roper on Leg. 389 ; 2 Story Eq. 349. 

2d. Because the necessary accounts have never been taken so as to enable the 
defendant to elect with a full knowledge of all his rights, and that complainants 
came too late to put defendant to his election, after having resisted his title to the 
negro Booker, and compelled him to assert his: paramount title at law.—2 Rop. on 
Leg. 395; 2 Story E. 259; 1 Bailey's Eq. Rep. 324, 330. 

3d. Because the complainants cannot call upon the defendant to elect between 
his specific legacy and his own paramount title to Booker, they being residuary 
Jegatees under the will, and not entitled to call upon anybody to elect.—2 Roper, 
433 ; 2 Vesey, Jr. 544, 561. As to what constitutes them residuary legatees un- 
der the will, vide 1 Hill C. R. 308; 1 Russell, 26 ; 2 Roper on Leg. 457. 

4. Because the testator had a present interest in the negro, to wit, the posses- 
sion, the devising of which to the residuary legatees is not inconsistent with the 
paramount title of the defendant.—2 Story Eg. 352; 1 Vesey, Jr., 515, 523. 

5th. Because the claim of the defendant to the legacy is not inconsistent with 
the provisions of the will in favor of the complainants, as illustrated by the com- 
mon cases of legacies to widows, entitled to dower by law.—2 Roper, 415-16-17; 
2 Story, 350-1-2; J. C. R., 447, and cases there cited. 


Junrus Hittrer, for the plaintiffs in error, in conclusion, was stopped 
by the court as he was about to proceed. 


By the Court—Lumpxin, Judge. 


Before examining specifically, and in their order, the several positions 
assumed by the plaintiffs in error, I would remark, that the doctrine of 
election is somewhat new in our courts. Like much of our jurisprudence, 
it is derived from the civil law ; and is founded in good sense. It allows 
no person to accept and reject the same instrument. If he accepts a ben- 
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to put the defendant on his election, and that the complainants are 
specific legatees, then they should find for the complainants, unless 
some other principle intervened. That so far as the acts of the defend- 
ant showed any intention to elect, they were in favor of the $500 
legacy. The complainants, who are executors of the testator, had 
assented to the five hundred dollar legacy, and had paid defendant a 
part thereof, before defendant claimed the negro ; that even after he 
had commenced the action of trover, they paid fifty-two dollars of the 
legacy ; that they resisted his claim to the negro, and forced him to 
incur large expense in obtaining his property ; that coming into a 
court of equity, they should show that they had done equity; that to 
force the defendant to make his election, they should show a case where 
he could elect free from any restraint from extraneous circumstances. 
That the complainants had no right to resist the title of the defendant 
to the negro to their utmost, and wait till he had expended large sums 
in costs, in prosecuting his claim; that they had no right to take the 
benefit of the chances in litigation, in the action of trover, and failing 
there, they should seek to put the defendant to his election. That the 
complajnants, if they had a right to force an election, had come too 
late ; that they should have called on the defendant to make his 
election in equity, while he could do so on equal and fair terms. That 
the complainants had paid the defendant-a part of the legacy before the 
action of trover was commenced ; that at law such payment was legal 
and voluntary ; and that even if defendant were put to his election, the 
complainants could not recover back the money so paid. The jury, 
under said charge, found for the defendant. Whereupon, the plaintiffs 
in error excepted to the decision and charge of the court below, and 
alleged error therein as follows : 

Ist. The court erred in charging the jury that they should determine 
whether it was the intention of the testator to put the defendant to his 
election. 

2d. That they should find whether complainants were specific or 
residuary legatees. 

3d. That if complainants were residuary legatees, they had no right 
to put the defendant on his election. 

4th. That the complainants came into equity too late ; that they had 
no right to resist the claim of the defendant to the negro at law, and 
failing there, then to seek to put him to his election in equity. 

5th. That the complainants could not recover back the part of the 
legacy by them paid the defendant, before the action of trover was 
commenced, &c. 


James P. Simmons, for the plaintiffs in error, made the following points, 
and insisted that the court below erred in charging the jury. 


1st. That the jury should determine whether it was the intention of testator to 
put the defendant to his election. 

This, we insist, is an inference of law, enforced in equity upon the facts, ad- 
mitted or found. 

2d. Thatthey should find whether complainants are specific or resicuary legatees. 
| This, we insist, is a question of law for the determination of the court. 
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3d. That if complainants were residuary legatees, they had no right to put the 
defendant on his election. 

We insist that the true question is, whether the negro slave in dispute, Booker, 
was bequeathed to complainants and plaintiffs in error as a specific, general or re- 
siduary legacy. 

4th. That the complainants came into equity too late ; that they had no right 
to resist the clai:n of the defendant to the negro at law, and failing, then to seek to 
put him to his election in equity. ' 

Plaintiffs in error insist that they were not bound to put defendant on his elec- 
tion until the estate and title to the negro was ascertained. That this is a case of 
implied election, growing out of the verdict of the jury, finding the negro Booker 
to be the property of defendant. 

5th. That the complainants could not recover back the part of the legacy by 
them paid the defendant, before the action of trover was commenced, &c. 

We insist, that they should recover such payments back, (if defendant retains the 
negro,) upon the ground that they were made by plaintiffs in ignorance of their 
rights and liabilities. 

The counsel submitted, in support of their position, the following authorities :-— 
Story’s Commentaries on Equity, 2d ed. vol. 2, top page, 335, et seq., tit. Election, 
and Satisfaction ; Roper on Legacies, 1st Amer. ed., vel. 2, tit. Election, page 378 
et seq. ; Williams on*Errs.and Admrs. 1033, et seq. ; Whistler vs. Webster, 2 Vesey, 
Jr. 371-2; Lady Cavan vs. Pulteney, ib. 558 et seg.; Wilson'vs. Lord John 
Townsend, 1b. 695-6; Tomlin. Law Dic., vol. 1, tit. Election, 627, and authori- 
ties there cited. 


Green B. Haycoop and Jonn R. ALEXANDER, 


{nsisted that this is not a proper case for the application of the doctrine of election. 

Ist. Because such an intention is not expressed in the will or clearly im- 
plied.—2 Roper on Leg. 389 ; 2 Story Eq. 349. 

2d. Because the necessary accounts have never been taken so as to enable the 
defendant to elect with a full knowledge of all his rights, and that complainants 
came too late to put defendant to his election, after having resisted his title to the 
negro Booker, and compelled him to assert his, paramount title at law.—2 Rop. on 
Leg. 395; 2 Story E. 359; 1 Bailey's Eq. Rep. 324, 330. 

3d. Because the complainants cannot call upon the defendant to elect between 
his specific legacy and his own paramount title to Booker, they being residuary 
Jegatees under the will, and not entitled to call upon anybody to elect.—2 Roper, 
433 ; 2 Vesey, Jr. 544, 561. As to what constitutes them residuary legatees un- 
der the will, vide 1 Hill C. R. 308; 1 Russell, 26 ; 2 Roper on Leg. 457. 

4. Because the testator had a present interest in the negro, to wit, the posses- 
sion, the devising of which to the residuary legatees is not inconsistent with the 
paramount title of the defendant.—2 Story Eg. 352; 1 Vesey, Jr., 515, 523. 

5th. Because the claim of the defendant to the legacy is not inconsistent with 
the provisions of the will in favor of the complainants, as illustrated by the com- 
mon cases of legacies to widows, entitled to dower by law.—2 Roper, 415-16-17; 
2 Story, 350-1-2; J. C. R., 447, and cases there cited. 


Junius Hitter, for the plaintiffs in error, in conclusion, was stopped 
by the court as he was about to proceed. 


By the Court—Lumrxin, Judge. 


Before examining specifically, and in their order, the several positions 
assumed by the plaintiffs in error, I would remark, that the doctrine of 
election is somewhat new in our courts. Like much of our jurisprudence, 
it is derived from the civil law ; and is founded in good sense. It allows 
no person to accept and reject the same instrument. If he accepts a ben- 
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efit under a deed or will, he must not decline the burden which it im- 
poses, or this would be to defeat and defraud the design of the donor. 
He must adopt the whole, conforming to all its provisions, and renouncing 
every right inconsistent with it.—2 Story’s Liq. sec. 1077. 

There are cases of express or positive election, as that of Wilson ys. 
Arny.—2 Dev. and Bat. Eq. Cas. 376. The testater of the plaintiff 
duly made and published his will, whereby he gave and devised to his 
son, ‘ Christy Arny, his heirs and assigns for ever, the plantation whereon 
he then resided ; but if he should make choice of the lot in Lincolnton, 
in preference to my home plantation, my will is, that he shall have the 
same in fee simple. In that case I will and direct my executor to sell 
my said plantation, and the proceeds to go in discharge of the money leg- 
acies herein bequeathed. But if my son Christy should elect to keep 
my home plantation, in that case the said lot shall be sold, and the sum 
arising therefrom go to the discharge of said legacies.” 

Here was a clear case of election created expressly by the testator him- 
self. Accordingly it was decreed—that the legatee, Christy Arny, must 
renounce the plantation devised to him, unless, within a reasonable time, 
he declares his election before the master to keep it; and in that case join 
in the sale and conveyance of the Lincolnton lot for the purposes of the 
will. 

But there are cases also of implied or constructive election, as that of 
Key vs. Griffin, 1 Rich. Eq. Rep. 67. Here the husband bequeathed to 
his wife and her heirs a plantation, slaves and some other property ; and 
also, two thousand dollars to be made of his estate. He then gave all 
the residue of his property, after the payment of his debts, to his children, 
The two thousand dollars in money bequeathed to his wife, he intended 
to be in lieu of a certain debt due him in right of his wife, by virtue of a 
decree of the Court of Equity. Upon the death of the testator, the wife 
as survivor became entitled to this decree. The Court of Appeals held 
that the wife was bound to elect, and that if she accepted the property 
given to her under the will, she could not retain the decree, giving up the 
two thousand dollars only. 

Chancellor Harper, in delivering his opinion on the first trial of this 
cause at Edgefield, and which was subsequently concurred in by the 
whole court, says: ‘‘ The testator certainly regarded the decree as his 
own, and that he had power to dispose of it. He speaks of it as his, 
though in right of his wife. It is plain that he did not intend the wife to 
have it.” 

With these preliminary remarks and illustrations, we will proceed to 
examine the several points presented by the transcript of the record and 
bill of exceptions. 

Ist. The court below charged the jury, that they should inquire and de- 
termine whether from the whole will, the testator intended that the de- 
fendant should take $500, or the boy, and not both. How could the tes- 
tator have intended John McGinnis to take Boo’er, when he wills him 
expressly to his two other sons, James and Stephen? It is an inference 
of equity, that he could not so have intended. The very case before us, 
is that put by Judge Lomax in his treatise on executors and adminis- 
trators, as an example of a constructive election, as if a testator should 
devise an estate belonging to his son toa third person, and should in the 
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same will bequeath to the former a pecuniary legacy ; here it is obvious 
that it was not intended that the son should take both, to the exclusion of 
the other devisee ; and he will therefore be put to his election which he 
will taeke.—2 Lomax Ex. and Ad. 164. It was error therefore to submit 
that as matter of fact, to be found by the jury, which was an implica- 
tion of law from the face of the testament. 

The truth is, that where a testator gives to a legatee the property of a 
third person, believing it to be his own, as was probably the case in this 
instance, and at the same time bequeaths a pecuniary benefit to the owner, 
tue testator himself can never, in the very nature of things, intend to put 
the party to his election; and the modern doctrine is, that it is sufficient 
toraise a case of election, that the testator does dispose of property 
which is not his own; nor is any inquiry necessary whether he did so, 
knowing it not to be his own, or whether he did so under the erroneous 
impression that it was his own; and the court will not speculate on it.—1 
Swanst. 407, note. To put the legatee to his election, it is only necessary 
that the instrument should clearly ascertain the property given; that it 
was manifestly the intention of the testator to dispose of the property 
which is not his own; and that the gifts are in such terms as are incon- 
sistent with the notion, that the donee can keep his own estate, and also 
take under the will, without defeating the intention of the testator. Itis, 
in other words, in the nature of a condition, and that condition is implied 
from the nature of the several dispositions.—Chief Justice Ruffin, in 
Wilson vs. Arny, 1 Dev. and Bat. 378. Is not the hoy Booker clearly 
designated in the will ? Can there be a reasonable doubt, that it was the 
intention of James McGinnis, senior, to dispose of him? The defendant 
in error admits it, and insists only that he is not specifically bequeathed, 
but falls into the residuum ; and are not the gifts of Booker to James and 
Stephen McGinnis, and of the legacy of $500 to John McGinnis, in 
such terms as are utterly inconsistent with the notion, that John McGin- 
nis can, without contravening the purpose of the testator, hold Booker 
by virtue of his independent title, successfully asserted in the action of 
trover, and also claim the $500, the payment of which is charged upon 
Booker, and the other property embraced in the 5th clause of the will ? 

The foundation of the doctrine of election is, the intention of the author 
of the instrument ; an intention which extending to the whole instrument 
is ‘frustrated by the failure of any part.—-2 Story’s Eq. Jur. 337. We 
are of the opinion, then, that the title set up to Booker by John McGinnis, 
and the claim to the pecuniary legacy of $500, are inconsistent with each 
other; and that he has his choice between them, but that he cannot take 
both, and so the court below should have instructed the jury. 

2d and 3d. The second and third ground of alleged error may be con- 
sidered together. The judge who tried the cause, charged the jury, that 
the doctrine of election applied only to specific and not to residuary lega- 
cies ; and that they should decide, from a consideration of the whole will, 
whether the complainants were the one or the other. That if they found 
them to be residuary legatees, then they had no right to call on the de- 
fendant to make his election, and that consequently they would in that 
event find for the defendant. 

Now, the general principle is correctly stated, that the doctrine of 
election cannot be raised in favor of residuary legatees, for the simple 
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reason, that they only take what is left of the estate, after the payment 
of debts, legacies, and every other demand against the testator. ‘To en- 
title him to the benefit of this principle, the residuary legatee would have 
to resort to parol testimony, to show that it was the intention of the tes- 
tator that he should have any particular article which fell under the re- 
siduum, and to which an independent title was set up by a third person; 
and this course is wholly inadmissible, by the rules of evidence. The 
charge, however, is manifestly wrong, in the unqualified terms in which — 
it was given. James and Stephen McGinnis might be residuary legatees, 
as they were under the will of their father, and yet specific legatees as to 
Booker ; and so the jury should have been instructed. And the true 
issue to have submitted, was not whether James and Stephen were resi- 
duary leqgatees, but whether it was the intention of the testator—to be 
gathered from the instrument itself—to give them Booker. 

If, to constitute a specific legacy, it is only necessary so to describe 
the chattel as to distinguish it from all others of the same kind, then was 
Booker specifically bequeathed to the complainants. But it is contended, 
upon the authority of ‘lemming vs. Burrows, 1 Russell, 276, and Stuckey 
vs. Stuckey, 1 Lill?’s Ch. Rep. 308, that the mention of is Booker only 
by way of enumeration, and does not take him out of the residuum. Let 
us examine for a moment these adjudications. In the first it was decided 
by the Master of the Rolls, that a bequest of the testator’s furniture, 
plate, books, and live stock, or whatever else he might be possessed of 
at his decease, would pass the general residuary estate, though followed 
by specific bequests and devises to the same person, and by gifts of pecu- 
niary legacies to various other persons. ‘The doctrine, and its applica- 
tion here, is, that James McGinnis, senior, having, in the beginning of 
the sixth item in his will, given a// the balance of his property to his two 
sons, James and Stephen, after the payment of his debts, legacies and 
burial expenses ; that they would take the whole residuum, under these 
general words, notwithstanding he subsequently, in the same clause, 
specifically bequeaths to the same sons certain real and personal estate, 
and the boy, Looker, among the rest. It was urged by counsel, in the 
case of Sir Daniel Flemming’s will, that the subsequent bequests in the 
will were inconsistent with the idea that the testator had made, or sup- 
posed himself to have made, a complete disposition of everything belong- 
ing to him. But Lord Gifford held, that the enumeration of certain ar- 
ticles in that part of the clause would not be sufficient to restrain the 
generality of the gift; and that—looking at the whole of the will, in 
which it was evident that the object of the testator’s bounty and attention 
was his natural son—there was nothing which would warrant him in limit- 
ing the generality of the testator’s expressions, and which were sufficient, 
taken per se, to pass to that natural son the residuary estate. So far as 
this case, then, applies at all, it is a precedent for the plaintiffs in error ; 
for their father’s will shows, conclusively, that they were the great ob- 
jects of his bounty and solicitude ;. and the decision manifests the strong 
desire of courts to effectuate the intention of testators. 

In the case in Hill, the court ruled, that where the residuary clause in 
the will contains the following words, ‘‘I do hereby leave all the rest of 
my property, that is not above mentioned, such as horses, cattle, hogs, 
sheep, geese, beds, crops, and other articles too tedious to mention,” &c., 
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that money on hand at the testator’s death passed under it; that this enu- 
meration under a videlicet was only a defective enumeration, and not a 
restriction to the specific articles; that they were rather words of en- 
largement, the object being to exclude nothing. So, here, in a subse- 
quent part of the same sixth clause, the testator bequeaths all the bal- 
ance of his property, consisting of live stock, working tools, books, notes, 
accounts, ready-money, and all other property of which he may die 
possessed. Here it is manifest that*the testator intended to include 
everything which he had to dispose of, and that the specification was 
intended to enlarge, and not to restrict, the words previously used. We 
do not perceive, therefore, the advantage to be derived to the defendant 
in error from this authority. Instead of naming Booker and the other 
slaves, if the testator had included him under words like these: “ All the 
balance of my property, consisting of negroes,” &c. But such, unfor- 
tunately for the party, is not the fact. Booker is bequeathed, eo nomine, 
by that name. And the only inquiry is, Was it the intention of the tes- 
tator to give him to James and Stephen McGinnis, and would that design 
be defeated unless John is put to his election ? 

But I assume still higher ground, and hold, unhesitatingly, that if the 
will had been so framed as that Booker constituted clearly a portion of 
the residuum, still, if it was apparent from the instrument itself that he 
was intended to be given to James and Stephen McGinnis, equity would 
compel John McGinnis to elect between these alternate rights ; for, in 
such a case, the reason of the law ceasing why residuary legatees cannot 
claim the benefit of this doctrine, the law itself would cease to apply. 
Nay, the courts in South Carolina have gone much further, and the case 
already referred to, in Richardson, says: “If the testator had declared 
expressly that the decree now claimed by the wife, as survivor, should 


Jorm part of his estate, whether to pass under the residuary clause of the will, 


ar to be distributed as property intestate, it is plain that thewidow could not 
have taken her legacy and decree both, without defeating the provisions of the 
will, and she must have selected.” 

But it is argued, that the testator had a present interest in Booker, 
(the possession,) the devising of which to James and Stephen McGinnis 
was not inconsistent with the paramount title of John McGinnis. — It is 
true that the doctrine of election has been held not applicable to cases 
where the testator has some present interest in the estate disposed of by 
him, although it is not entirely his own. In such a case, unless there is 
an intention clearly manifested in the will to dispose of the whole estate, 
including the interests of third persons, he will be presumed to intend 
to dispose of what he might lawfully dispose, and no more.—2 Story 
£q. Jur. 352. There is an insuperable difkeulty, however, in the present 
case. His possessory right, such as it was, terminated at his death ; and 
John McGinnis, in the action of trover, recovered hire from that time. 
But the legacy of Booker did not take effect till after the death of the 
testator. No presumption or iniplication could arise, therefore, under 
these circumstances, that he intended to dispose of that which could not 
exist—a nonentity.. The question, it will be borne in mind, is one of in- 
tention. Suppose that the testator had a life estate in Booker. — That 
could not survive him; and he could not be supposed to be disposing of 
that by his will. The inference would have been otherwise, had it been 
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shown that he possessed an estate in this slave, during the life of his 
wife, or of some other person. He might then have intended to bequeath 
only that present interest, without interfering with the remainder in fee 
in hisson, John McGinnis. There was no such testimony adduced; and 
such, we imagine, is not true in point of fact. 

On the contrary, the presumption is, that the testator supposed that 
Booker was absolutely his property, and that he was willing to make over 
to his sons, Stephen and James, the entire estate in him. At the com- 
mencement of the sixth clause, he undertakes to dispose of all the resi- 
due of his property, Booker included. Still further on, he calls him his 
slave, and classes him with the other negroes that are admitted to be 
his; and charges the whole with the payment of his debts, legacies, and 
funeral expenses. 

An argument is invoked from the first clause of the will, to show that 
the testator did not intend to put John to his election. The property 
left to his wife is given expressly in lieu of her dower, demonstrating that 
the testator’s mind was called to the contemplation of this subject ; and 
yet he prescribed no such condition in the legacy toJohn. The answer 
is at hand. He knew that the right to dower vested in his wife ;-it was 
an estate vouchsafed to her by law. He could, therefore, and did, make 
provision against it, by offering a substitute for it. Believing, however, 
that the title to Booker was in him, and that he had the same power to 
will him, that he had the $500 bequeathed to John, it could not have 
entered his mind to have presented any such alternative. And in this, 
and the like case, equity, by a strong operation, in the language of the 
books, interposes, and forces the recusant legatee to a choice between 
these inconsistent rights. 

4th and 5th. But the courthelow charged the jury, that if they found 
for the complainants in the bill, upon the points already discussed, 
still they come forward too late ; that they had no right to resist the 
title of the defendant to the utmost to Booker, and force him to expend 
large sums of money in prosecuting his claim, to take the benefit of the 
chances of litigation i in the action of trover, and failing there, to seek 
now to put the defendant to his election, and that they \ were not entitled 
to recover back the money already paid to the defendant towards his 
legacy, at least so much of it as was advanced before the action of trover 
was brought. And in support of this position, counsel have relied with 
much confidence on the case of MeDowall vs. McDowall, 1 Bail. Eq. Rep. 
324. 

From a review of that authority, I am satisfied that it does not afford 
any support to the principle contended for. That was a bill filed by the 
children of William McDowall, and residuary devisees and legatees, un- 
der the will of their grandfather, John McDowall, deceased, against 
Mary McDowall and Alexander Black, as executrix and executor of the 
testator, for an account of his estate. John McDowall, the grandfather, 
by his will, dated in 1819, had bequeathed to his wife, the defendant, 
Mrs. Mary McDowall, his household furniture, plate, and carriage and 
horses, with the privilege of living five years, rent and tax free, in the 
house ‘behind house No. 194 King-street, and also an annuity of five 
hundred dollars, payable quarterly, out of his estate, with the use of the 
fellow, Tom, and washerwoman, Mealy, during her life only, and at her 
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death the said slaves to be set free by their mistress. And the will adds, 
“This settlement on my good wife, | hope she will consider a full com- 
pensation for any right of dower on my estate, as J fully do.” Ina 
codicil, the testator speaks of the surplus of his estate, after paying all 
gifts and his wife’s dower of $500 per annum. ‘The testator appointed 
the defendants, Mrs. MeDowall and Alexander Black, executrix and 
executor of his will. Mrs. McDowall, in her answer, admitted that 
she had received the annuity of $500 from the estate, and that the fur- 
niture and plate were delivered to her, not amounting in value to more 
than $500; that she received but one of the carriage horses, the other 
having died ; that she received the negro woman, Mealy, the man, Tom, 
having been sold by the testator in his lifetime ; and that she had the 
use of the house for the five years directed by the will. Both of the 
defendants qualified, but Mr. Black acted, principally, in the execution 
of the will, and delivered the property bequeathed, and made the pay- 
ment of the annuity to his co-executrix. 

In 1824 Mrs. McDowall sued out a summons in dower against the 
executor, Mr. Black, in the Court of Common Pleas for Charleston dis- 
trict. This was pending until June, 1826, when the following order ap- 
pears on the Minutes of the court: ‘* Mrs. McDowall’s claim of dower— 
clause in testator’s will—after hearing the attorney-general for the 
motion for a writ of admeasurement of dower, and King contra, ordered 
that the writ do issue.”? The writ issued accordingly, and the dower 
was assessed by the commissioners at six thousand five hundred and sixty 
dollars, for which judgment was entered, and the amount paid by the 
executor, Mr. Black, out of the funds of the estate. 

The present bill was against the executrix, and executor, for an ac- 
count of the estate; and the only question submitted, preparatory to 
taking the account was, whether the widow, Mrs. McDowall, is entitled 
to retain both the bequests to her contained in her late husband’s will, 
and the amount recovered by her as dower; whether the bequests to 
her were not intended in satisfaction of her dower; and whether she is 
not bound to elect, and, indeed, whether she has not already elected, 
by accepting the provision made for her by the will, in the first intance. 

The chancellor held, and his opinion was sustained by the Court of 
Appeals: That if the question was properly before him, whether, on the 
the face of the will, this bequest was intended as satisfaction of dower, 
that he would have no hesitation in saying that it does appear to have 
been so intended—ezpressly so. But he felt himself bound to consider 
this'as a matter already adjudicated by the court of law. And that 
having been once adjudicated by a court of competent jurisdiction, it 
should not again be drawn in question. That this defence appearing 
on the face of the will itself, might have been made in the suit for dow- 
er; yea,it was actually offered, and considered, and the very point 
now presented decided on; and that he had no authority to review that 
decision, however clearly it may have seemed to him to have been er- 
roncous, and notwithstanding it may have been a matter of concurrent 
jurisdiction in the first instance. 

“It is said,”’ continues the chancellor, ‘that to compel an election 
appertains exclusively to chancery jurisdiction.”” There is no doubt of 
that; and in order to exercise that jurisdiction, the court determines 
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the questions which arise on the construction of wills, whether a devise 
or bequest was intended in satisfaction. But when the question of con- 
struction has been settled by a competent authority, and the provision 
actually accepted, decided not to be a bar to the demand ; what founda- 
tion is there for the exercise of the jurisdiction of this court? It 
would amount to this: A court of law, in the proper exercise of its ju- 
risdiction, determines that a party is entitled both to a legacy and dow- 
er; and that the acceptance of one, on a just construction of the will, 
is no bar to a demand for the other. But in a case where the party is 
entitled to but one of the provisions, it belongs only to this court to 
compel the party to elect; and, in order to clear the way to an exer- 
cise of this jurisdiction, it may set aside the judgment of a tribunal of 
equal authority. 

Now, the striking difference between this case and the one under con- 
sideration is this: In the case in Carolina, the defence to the suit for 
dower was apparent on the face of the will, which made provision for 
Mrs. McDowall, the demandant. Where that is the case it is a good 
plea atlaw. And if the matter has been once adjudicated, or if the 
parties had an opportunity of litigation and failed to do so, they will 
not be heard before another tribunal. If the testator, James McGin- 
nis, Senior, knowing Booker to belong to his son John, had neverthe- 
less willed him to Stephen and James, and bequeathed to John $500 
expressly in lieu of Booker ; then had John accepted the $500, and 
afterwards undertaken to recover Booker, the acceptance and payment 
of the pecuniary legacy would be a good plea in bar. But this is not 
the case. Stephen and James allege in their bill, and the fact is not de- 
nied, that when they made the first four payments to John, on his lega- 
cy, and entered into the agreement, that his sale note should be applied 
in the same way, they were wholly ignorant of his claim to Booker. 
The gift of the $500 was no defence to the action of trover. Because 
it did not purport to be as a substitute for this slave, and the law is, 
that if a testator gives A a benefit by his will, and by the same will dis- 
poses of a piece of property belonging to A, at law he would be entitled 
to both; equity only can compel him to elect. 

What, then, was the obvious duty of the executors ? 

John McGinnis had by his suit set up a title to a negro which they 
had every reason to believe belonged to their testator, and of almost 
double the value of the pecuniary legacy left to him. Were they to 
stand by and fold their arms in silence and submit to a recovery? Fi- 
delity to the estate they represented, to the dying intentions of their 
testator, forbid it. Nor are they to be punished now for doing that 
which they would have been forsworn in not doing. No daches is im- 
putable to them for not pleading the gift of the legacy to the action of 
trover, for it constituted no legal defence ; and no blame, for resisting 
the title of the plaintiff—‘hat obligation having been imposed by their 
oath of office. 

The plaintiffs in error rightfully insist, therefore, that they were not 
bound to put the defendant to his election until the title of Booker was 
ascertained. Nor does the complaint of delay come well from John 
McGinnis, who conceals from the complainants his intention to claim 
the negro until they have paid out a good portion of his own, and the 
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other pecuniary legacies ; defrayed the burial expenses of their testator, 
and satisfied his outstanding debts ; looking to this boy in part for the 
means of doingso. But this is not all; after he has obtained Booker, 
and two hundred and forty dollars for his hire, he sues for the balance 
of the $500 legacy, and is proceeding to collect the same of the execu- 
tors; and yet thinks it iniquitous that he should be called upon to 
make his election; after he has been foreed to expend money in litigat- 
ing the title to Booker ; whose recovery too, leaves the disappointed 
legatee, under the will of his father, minus three hundred dollars. 

The principle contended for is sound law: that before a legatee can 
be obliged to make his election, all the necessary accounts should 
be taken, and the amount that he is entitled to under the will settled 
and ascertained. And under peculiar circumstances, some of the au- 
thorities go so far as to say that //fiy years is not toolong for that purpose. 

This will is equally applicable to the other party, seeking to put the 
legatee to his election, and applies with peculiar force in the present 
case. Suppose John McGinnis had lain by, just long enough to keep 
within the statute of limitations, in suing for uoker ; and, in the mean 
time—as he might have done—forced the payment of the pecuniary 
legacy ; would he not be decreed in equity, under these circumstances, 
to make his election? And this is just the case made bythe plead- 
ings. The very point decided in Brown vs. Ricketts, (3 Johns. Ch. Rep. 
553,) was that, where the plaintiff in his bill sets up a‘ claim, independ- 
ent of the will, to part of the property devised in trust, to pay the lega- 
cies, he must elect to waive his claim, or wait untilit be determined, before 
he can call for account or payment of any part of his legacy; that 
the question of election does not, and cannot, arise, until the title to 
the disputed property be settled. 

The case of vs. Giddings, (3 Con. Eng. Cas. in Chan. 
383,) is a sufficient reply to the intimation, that John McGinnis had elect- 
ed to take the $500. It shows that where the legatee, asin this case, 
takes both estates—possessing himself of that which is his own, and re- 
ceiving also that given to him by the will—he cannot be said to 
have relinquished either, but elected rather to take both. 

The only remaining point necessary to notice is, the opinion express- 
ed in the conclusion of the charge: that even if the defendant is put to 
his election, he cannot be compelled to refund the money which 
has already been paid him onhis legacy. The case of Wake vs. Wake 
(1 Ves. Jun. 335) is directly at war with this idea. The testator be- 
queathed to his wife £100, to be paid out of his personal estate, within 
six months after his death, and after some particular dispositions, gave 
all his estate and effects whatsoever, subject to an annuity of £35, to 
his wife for life, in trust for his son, by a former wife, whom he made 
residuary legatee. The widow received her legacy, and also the annu- 
ity, for three years, and then brought the bill claiming both her interest 
under the will and her dower, which was about £80 ayear. The trus- 
tees had let the son into possession at twenty-one, according to the di- 
rections of the will. The court being of the opinion that the widow 
ought to elect ; the quesion was, whether, by receipt of the legacy, and 
of the annuity, for three years, she had not made her election to abide by the 
will. But Buller, Judge, for Lord Thurlow, Chancellor, thought 
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otherwise, observing: “‘ If the argument for the defendant holds, a 
single payment would have bound her ; but the point is, whether she had 
a full knowledge of the circumstances of the testator, and of her own 
rights. I think there was a case before me about two years ago, at 
Lincoln’s Inn Hall, which went much beyond this. If she had acted 
with full knowledge, she should not afterwards deny it ; but after three 
years only, I cannot say she is not entitled. The legacy of £100, and 
what she had received from the annuity, must be accounted for.” 

So in the case of Wilson vs. Arny, already quoted ; it appearing 
there that the legatee, who was forced to elect, had been i in possession 
of both plantation and lot since the death of the testator; he was de- 
creed to account for the rents and profits since that period of the par- 
cel he may surrender; which account the master inchancery was direct- 
ed to take as soon as the legatee declared his election. 

The books abound with similar precedents; but I do not deem it 
profitable to pursue this investigation further. 

Had the estate of James McGinnis, senior, consisted of the boy, 
Booker, and $500 in money only, and he had died, making the same be- 
quests, and John had subsequently sued for and recovered Booker, and 
then sought to retain the sums already paid him, and to collect the resi- 
due of the $500, the flagrant impropriety of the proceeding would 
have been manifest to all. And yet in principle there would have been 
no difference. 

The bulk of the estate is given apparently to a few favorite children. 
But they take it cum onere, and, whether, after the payment of debts, 
legacies, funeral expenses, and the costs of administration, they will be 
gainers or losers, the record does not disclose. 

The learning of the judge who tried the cause, and the verdict of the 
jury, all bear ‘testimony to the struggles of a strong sense of natural 
justice, against the supposed wrong inflicted by the will. But with this 
we have nothing todo. By the laws of the land a man has the right 
(I wish it were o:herwise) to dispose of his property by will, even to the 
entire disherison of his wife and children. And, so long as this power 
is preserved, the only inquiry with courts must be, not what the testa- 
tor ought to have done, but what he has done, with his estate? And 
courts and juries are just as much bound to execute that will, if it be 
not against law, as they are the constitution of the United States, or 
the constitution and statutes of the State of Georgia. 

For these reasons the judgment below must be reversed. 
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No. 73.—Witu1aM E. Mixts, Jonas Kine, and Amsrose Miizs, 
plaintiffs in error, vs. Joun H. Lumpkin, administrator of 
‘'somas Mitts, deceased, defendant in error. 






A debt which accrued in the lifetime.of the testator or intestate, cannot be set off 
against a debt which accrues to the executor or administratcr, after the death of the 
testator or tntestate. 

With regard to sets-off, courts of equity follow the law, unless where some peculiar 
equities intervene between the parties. 

When a party comes into a court of equity to ask its assistance, to interfere with the 
legal administration of the assets in the hands of the executor or administrator, he 
should at least state’a clear prima facie case, on his part, to justify such inter- 

ference. 















The plaintiffs in error filed a bill against the defendant in error, and 
Houston Aycock, sheriffof the county of Floyd, praying, an injunction, 
which was sanctioned. ‘The bill was made returnable to the April 
Term, 1846, of the Superior Court of said county of Floyd, and charged 
that the complainants were the only heirs at law of said intestate, the 
said Ambrose being his father, the said William E. his brother, and the 
said Jonas his brother-in-law ; that upon his death, his estate, of the 
value of $20,000, or other large sum, went into the hands of the defend- 
ant in error, as administrator; that the complainant, William E., pur- 
chased, at the administrator’s sale of said estate, town property in 
Rome in said county, at and for the sum of $784, and the complainants ex- 
ecuted to said administrator their joint and several note therefor, nothing 
doubting but that the said estate, of which they were heirs and distri- 
butees, was fully solvent, and that one of the complainants, the said Am- 
brose, was a creditor of the said intestate to the amount of four thousand 
dollars, or near that sum, and had filed his bill against said administrator 
for account and payment of his said demand, commonly called a creditor’s 
bill, and in which other creditors of said intestate had joined as com- 
plainants, and which was still pending ; that said administrator had, of 
said estate in his hands, a much larger amount than the sum specified in 
said note, and which larger amount was due to the complainants, or one 
of them, from said administrator, and ought to be applied in payment of 
said promissory note, so far as the amount thereof, and the balance paid 
tothe complainants; notwithstanding all which, the said administrator 
commenced action against them on said note, returnable to April Term, — , 
1844, of Floyd Superior Court, during the pendency of the creditor’s bill 
aforesaid, ind having perfected service upon one of the complainants, Jonas 
King, at the October Term thereafter, procured him to confess judgment, 
which confession was, by mistake, entered for $884 75, principal, be- 
sides interest and costs of suit, and judgment was rendered and signed 
accordingly, and which was between one and two hundred dollars more 
than was due upon the note. 

That the defendant sued out an attachment against the complainants, 
or one of them, founded upon said note which was pending on appeal, 
and that judgment would be obtained thereon, unless restrained by the 
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timely interposition of the court. They expressly charged that they, or 
some of them, were entitled in equity to receive from the administrator 
a much larger sum of money than the amount of said note—their claim 
amounting to $4,000, aforesaid, or other sum—and which amount was, 
or ought to have been, in the hands of the administrator, and out of which 
they were willing, and offered by the bill, to pay said note; that they 
were advised, and believed, and therefore expressly stated and charged, 
that the administrator was mismanaging said estate ; had paid off some 
favored pretended creditors their full demands, and was proceeding in 
equity to marshal the assets, under pretence that the estate would be 
unable to pay the debts due and owing thereby ; that the said adminis- 
trator was and had been making all the efforts in his power to defeat the 
just claims of the complainants, and particularly that of the complainant, 
Ambrose Mills, whose cla:ms, as aforesaid, exceeded the sum of $4 4000, 
or some such large amount, consisting of hoods or notes under seal; and 
that if the complainants were compelled to pay said administrator the 
amount sought by him to be collected upon said note, they charged, 
“that it was their belief, founded upon their knowledge of the conduct of 
said administrator, in regard to said estate, and particularly to the claims 
of said Ambrose Mills, as well as from information which they believed to 
be true, that they would not be able to recover the same again from the 
said administrator, and that the same would be wholly and entirely lost. " 
That one of the complainants, Jonas King, was the only security of said 
administrator on the administration bond given by him for the due ad- 
ministration of said estate ; “and they had good cause to apprehend, 
that if the money so sought to be collected from them, should go into the 
hands of said administrator, it would be so managed as to render the 
complainant liable therefor upon his said bond.”” The bill concluded with 
a prayer for injunction to enjoin the administrator from proceeding on said 
judgment and attachment; also for the correction of the confession of 
judgment, so as to make it for the proper amount, and to perpetually en- 
join its collection, and for a full and fair account and settlement with the 
complainants, and especially with the said Ambrose, and for further re- 
lief, &c. 

The administrator answered the bill, negativing the alleged equity, 
and gave notice to the complainants’ solicitors of motion for rule nisi to 
show cause w hy the injunction should not be dissolved upon the coming 
in of the answer. 

On the 17th day of July, ?846, the motion to dissolve the injunction 
came on to be heard before Judge Wright, in chambers, when, after ar- 
gument and consideration of the question, the judge below made the fol- 
lowing decision, dissolving the injunction upon the case made by the bill 
and answer: ‘ Upon the hearing of the motion to dissolve the aforesaid 
injunction, it is ordered by the court, that said injunction be dissolved, 
upon the ground that the complain: wi has failed to pay up the sum ok 
mitted to be due upon the fi. fa. mentioned, and still does neglect and 
refuse to pay the same.”” To which the counsel for the plaintiffs in error 
excepted, and assigned for error in said decision, that it was erroneous in 
law to dissolve the injunction on the ground that the complainants had not 
paid the sum of money due on the fi. fa. mentioned in the bill, and still 
refused to pay it ; because one of the complainants was a specialty credi- 
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tor of the estate, and the complainants’ heirs at law of the intestate, and 
the only distributees of said estate ; and the object of the bill being to 
restrain the collection of the fi. fa. mentioned, and no order requiring the 
money to be paid; and if it was right and proper to grant the injunction 
at first, it ought to have been retained till the final hearing of the cause. 


Joun W. H. Unperwoop, for the plaintiff in error, 


Insisted that the decision of the Chancellor in the court below was 
erronedus, in dissolving the injunction, because it was proper at first to 
grant it, and the answer did not make such a case as required its dissolu- 
tion; and cited 2 Story Eq. 138, 139, sec. 840, 841, 842; also, 1 Story 
Eq. page 745; 3 Meriv. 29, 38. 


Witiram Martin and Howe. Coss, for the defendant in error. 


Lumpkin, Judge, gave no opinion in this case, the defendant in error 
being a relative. 


By the Court—Warner, Judge. 


This was a bill of injunction, filed at the instance of the complainants, 
to restrain the defendant as administrator from collecting and reducing to 
possession the assets of his intestate, in the due course of administration, 
on the ground, one of the complainants held a much larger claim against 
the intestate, than the one which the administrator is attempting to en- 
force against them. ; 

The claim which the administrator is endeavorinz to collect out of the 
complainants, is for property sold by him since his intestate’s death, and 
is founded ona note made payable to the adminstrator himself. The 
complainants seek to set-off, or discount so much of their claim, as will 
extinguish the demand of the administrator against them; and to per- 
petually enjoin him from collecting the same. 

The complainant’s demand being due from the intestate in his lifetime, 
and the demand against the complainants which the administrator is en- 
furcing, having beencreated and made payable to the administrator himself, 
since the death of the intestate, could not at law be set off against the claim 
of the latter. ‘A debt which accrued in the lifetime of the testator, can- 
not be set off against a debt which accrues to the executor, after the 
death of the testator.”—1 Leigh’s Nisi Prius, 156, and cases there cited. 
Kittrington vs. Stevenson, Willes’? Rep. 264; 2 Williams on Ex’rs, 1155. 
With regard to sets-off, courts of equity follow the law, unless some spe- 
cial circumstances occur to justify an interposition, as where peculiar equi- 
ties intervene between the parties.—2 Story’s Eq. 663-4, section 1437. 

Does the case made by the complainant’s bill exhibit such special circum- 
stances or peculiar equities between the parties, as will authorize the in- 
terference of a court of equity, to restrain the administrator in the due ad- 
ministration of the assets of his intestate? We think not, and are of the 
opinion it ought never to have received the sanction of the chancellor. 
It is true, the complainants charge it is their belief, founded upon the con- 
duct of the administrator, as well as from information which they believe 
to ba true, that they will not be able to recover their claim from the ad- 
ministrator and that it will be entirely lost. The complainants nowhere 
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state the reasons or grounds of their belief ; nor do they state in what par- 
ticular manner the administrator has conducted himself; nor do they pre- 
tend to state what particular information they have received, which ena- 
bles them to arrive at the conclusion, they will not be able to recover their 
claim from the administrator. The grounds of their belief, the particular 
conduct of the administrator, as well as the nature and extent of the infor- 
mation received by them, would be very important in order that the court 
might be enabled to judge of their sufficiency. Besides, it would be very 
difficult for the defendant to form an issue with the complainants upon their 
general allegations, and still more so to negative them by proof. 

The complainants further allege that Jonas King is the only security to 
the administration bond of the administrator, andif the money sought to be 
collected shall go into his hands, they have good cause to apprehend it will 
be so managed as to render King liable therefor on his bond. What acts 
of the administrator have given the complainants ‘‘ good cause”’ of appre- 
hension, we are not informed, nor do we exactly know what they desire 
us to understand by the term ‘‘ so managed,” as applicable to the official 
conduct of the administrator. 

It is charged, the administrator has paid debts out of their legal order ; 
if so, he and his securities are responsible: and it is nowhere alleged the 
administrator or his securities are insolvent. The mistake in the confession 
of judgment could have beenamended, and corrected by the court in which 
the same was made.— Bank of Pennsylvania vs. Condy, 1 Hill’s S. C. Rep. 
209, and cases there cited. 

When a complainant comes intoacourt of equity, to ask its assistance to 
interfere with the legal administration of the assetsin the hands of an ex- 
ecutor or administrator, he should at least state a clear, prima facie case on 
his part, to justify such an interference. Had the complainants shown such 
a case by their bill, as would have authorized the interference of a court of 
equity, we are of the opinion it is not one of those cases which would 
have required the payment of the money into court under the rule of prac- 
tice established by the Superior Courts. 

We affirm the decision of the court below dissolving the injunction, 
on the ground alone, it does nct appear upon the face of the complain- 
ant’s bill, that there is sufficient equity to authorize a continuance of the 
injunction. 








No. 74.—Oxper NEAL, plaintiff in error, vs. Green B. Haycoon, 
administrator of James Henpon, deceased, defendant in error. 


At common law, the action of debt against a sheriff, for an escape out of final process, 
does not survive against his representative. 
Under the statutes of Georgia such an action does survive. 


This case was tried before Judge Dougherty, in the Superior Court of 
the county of Clark, at the August Term, 1846. 

For the facts of the case, and the error as-igned, the reader is referred 
to the opinion delivered by the Supreme Court. 
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H. & T. R. R. Coss, for the plaintiff in error. 


Junios Hittyer and Green B. Haycoop, for the defendant in error. 


Insisted that the action of debt against the sheriff, for an escape, does not survive 
against the representative. 

ist. Because it is a personal action which dies with the person.—1 Chit. Plead. 
102. ‘ 

2J. Because the action, though in form ex contractu, is in fact founded upon a 
tort, viz: the negligence of the sheriff, or jailor, in permitting the escape —Dyer, 
271, 322; 1 Saund. 216, note 1; 2 Wms. on Ez’ors, 1230. When the act com- 
plained of is beneficial to the sheriff, or his estate, his assets ought to be answer- 
able, and his executor therefor be charged.—H umbly vs. Trott, Cowp. 214, 371 ; 
Toller on Exors, 460-462; Franklin vs. Lowe, Adm’or, 1 Johns. Rep. 396-402 ; 
Martin vs. Bradly, 1 Caines’ Rep. 124. 

3d. Our statute, which requires the sheriff to give bond, only designs to secure 
to the parties in interest those rights to which they were entitled at law. 


By the Court.—Nisner, Judge. 


This was an action of debt, brought in the lifetime of James Hendon, 
late sheriff of Clarke county, by a plaintiff in execution, for an escape out 
of final process. The defendant in execution had been committed on a 
ca. sa. Pending the action the sheriff died, and scire facias having issued 
to make his representative a party; upon return thereof, Green B. Hay- 
good, Esq., the administrator, objected, upon the ground that the action 
for an escape, being a personal action, abated upon the death of the 


sheriff. The judge presiding sustained the objection, and it is upon that 
decision that the plaintiff in error brings his writ. 

In England, all actions at common law, in favor of a sole plaintiff 
against a sole defendant abated. The survivorship of actions is given by 
statute. The general rule, as to personal actions, is expressed in the 
maxim, ‘‘ actio personalis, moritur cum persona,” actions on contracts, ex- 
pressed or implied, survive. This legal maxim is considered as applying 
to actions in form, ex delicto, exclusively. Notwithstanding, all actions 
founded in ¢ortdo not abate. This doctrine, in England, has undergone 
considerable modification from its early universality ; and it is not a 
very easy matter t» determine, with precision, what actions do abate, ac- 
cording to the common law. By our statute, if the cause of action will 
survive in the same or any other form, the action doesnot abate. So we 
are relieved from the consideration of the subject of abatement, so far as 
reg rds the form of actions. 

The doctrine of abatement was discussed by Lord Mansfield, in the 
case of Hambly vs. Trott, in Cowp. 373; and the opinions expressed in 
that case have ruled the decisions of the British and American courts from 
that day to this—not universally, but very generally. One finds it diffi- 
cult, notwithstanding the precision and perspicuity of Lord Mansfield’s 
opinions, to deduce from the case in Cowper any rule which will satisfac- 
torily embrace all causes of action in tort which will abate, and exclude 
all which will survive. He says: ** Where the cause of action is a fort, 
or arises, ex delicto, supposed to be by force and against the king’s peace, 
then the action dies; as battery, false imprisonment, trespass, words, 
&e., escape against the sheriff, and many others of the same kind.” The 
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test first applied to determine whether actions abated or not, was the gen- 
eral issue, and it was held that in all cases where the general isste was 
not guilty, the action avated. This rule embraced too much, and was 
confessedly without reason. Its absurdity was manifest in the very case 
in which it was announced ; that was an action of ¢rover against the res 
presentative for a conversion in the life of the intestate, and was dismissed 
because the plea of the general issue was not guilty. The ruie, however, 
was enlarged in the case of 4dambly vs. Trott, Lord Mansfield declaring : 
that in cases of tort, where the tortfeasor has injured another, without 
thereby benefiting his own estate, the action did not survive. It is upon 
this last distinction that, we are informed, the case at bar was deter- 
nined not to survive. The weight of authority, we admit, sustains the 
rule as above stated ; but, with great respect for the courts and the men 
who have established it, we are constrained to say that it is not well- 
founded in principle. The two rules before herein adverted to, are, in 
our view, purely technical and arbitrary. We see no reason, in fact, why 
all causes of action, ex delicto, as well as ex contractu, should not survive. 
The law gives to a citizen, for an injury to bis character, remuneration 
in money, because there is no way but this to remunerate him; 
and, should the slanderer die, the right and the remedy ceases. Upon 
principle, we see no reason why one who has been injured by the viclence, 
or slander, or malfeasance, or omissions of another, should be deprived of 
redress, because the wrong-doer happens to die before he can get it. The 
rights of men ina society, eminently civilized and enlightened as ours is, 
should not depend upon the form of a plea. And why should the right 
to redress depend upon the question whether the estate of the tortfeasor 
has been benefited ? It ought to depend, as we believe, alone on the 
fact of injury to the complaining party. The common-law scarcely, in 
this particular, deserves the encomium of its great commentator: “ the 
perfection of human reason.” And such is the judgment of the British 
Parliament, for by Statute 3 and 4, Will. 4, trespass and case will lie 
against personal representatives for any wrong committed by any person, 
deceased, in his lifetime, to another, in respect of his property, personal 
or real, so as such injury shall have been committed within six calendar 
months before such person’s death. So much for the general subject of 
abatement, and in relation to which see 1 Cowp. 373; Brooms Legal 
Maxims, 400, 407; 4 B. and Ad. 829; 10 B. and C. 299, 308; 2 
Dun f. and East, 128; Teller Ex’ors, 460; 1 Johns. Rep. 396, 402; 1 
Caines’? Rep. 124. * 

In enumerating causes of action that do not survive, as we have already 
seen, Lord Mansfield mentions escape against a sheriff. It is because 
escape is found in that enumeration, that the action for escape has been 
determined in the majority of cases to abate; the later cases all having 
reference to this early authority. At common law, debt did not Jie for an 
escape, and the remedy was by action on the,case, in which the recovery 
was according to the quantum of injury sustained. By statute, in Eng- 
land, debt lies for an escape out of final process. An important distinc- 
tion obtains between an escape out of mesne and final process. For the 
former case is the appropriate remedy, and the sheriff is liable for the de- 
lictum, according to the injury proveable; for the latter debt is the appro- 
priate remedy, and the sheriff, taking the place of the defendant, is liable 
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for the whole debt with costs.—2 Inst. 382; 2 7. R. 132; 2 Strange, 
§27; 2/7. Blk. 108; 1 Saund. Plead. and Evid. 484; 1 Wheat. Sele. 
614 a 616. 

We must believe that .ord Mansfield, by escape against the sheriff, 
meant escape upon mesne process. ‘The reasons of this belief are as fol- 
lows: In Hambly vs. Trott, he says, that all causes of action, originating 
in contract, express or implied, survive. ‘If the sheriff, upon escape 
out of final process, is liable for the debt, (and of this there is no 
manner of doubt,) I cannot perceive how it is, that this obligation to pay 
is not a contract implied virtute officii. 

One of the duties of the sheriff is, safely to keep the body of the defend- 
ant committed under aca. sa. The process commits him until the debt 
is paid, or he is discharged under our insolvent laws : the commitment is 
the plaintiff’s satisfaction. At common law, a discharge after arrest ex- 
tinguishes the debt. The sheriff undertakes, as the agent of the law, to 
retain for him the plaintiff’s satisfaction, against all things but the act of 
God and the king’s enemies. The inference of law, therefore, in case of 
escape is, that the sheriff, instead of the body of the prisoner, has got the 
money due on the judgment. Under these views it is that he becomes 
himself the debtor. Do not the duties of his office, his voluntary accept- 
ance of it, the liquidation of the plaintiff’s debt, and the terms and con- 
ditions of the commitment, create a contract by implication of law ; and, 
if so, then Lord Mansfield, by his own judgment, in /Zambly vs. Trott, is 
demonstrated to have meant an escape on mesne process. The fact, that 
an escape from execution is the contingency upon which a sheriff becomes 
liable, upon the contract implied by the tenure of his office, is not left to 
be educed from reason—it is established upon authority. 

Blackstone holds the following language: ‘‘ The last class of contracts 
implied by reason and construction of law, arises upon this supposition, 
that every person who undertakes an office, employment, trust, or duty, 
contracts with those who employ or entrust him, to perform it with integ- 
rity, diligence and skill. And if, by his want of either of those qualities, 
any injury accrues to individuals, they have therefor their remedy in dam- 
ages, by a special action on the case. 

“‘ If a sheriff, or jailor, suffers a prisoner, whois taken on mesne process, 
to escape, he is liable to an action on the case. But if, after judgment, 
a jailor or sheriff permits a debtor to escape, whois charged in execution 
for a certain sum, the debt immediately becomes his own, and he is com- 
pellable by action of debt, oeing for a sum liquidated and ascertained, to 
satisfy the creditor his whole demand.” —3 Black. 164 ; Moore,431; Cro. 
Eliz. 625; Inst. 382. 

Whilst, therefore, we are constrained to admit, with the able judge who 
presided in this case, that at common law, according to the weight of au- 
thority, the action of debt for escape out of final process, does not survive 
against the representative of the sheriff, yet we dissent from the wisdom 
and reasonableness of the rule. 

By the judiciary act of 1799, it is declared that no suit, in any of said 
courts, shall abate by the death of either party, when such cause of ac- 
tion would, in any case, survive to the executor or administrator, whether 
such cause of action would survive in the same or any other form ; but the 
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same shall proceed, as if such testator, or intestate, had not died.”— 
Prince, ‘422. 

Under this statute, it is conceded, by the learned counsel for the defend- 
ant, that if ‘an action can be sustained against the representative of the 
sheriff on his bond, for the escape, his representative may be made a party 
to this suit by scire facias. 

Under the statutes of Georgia, are the representatives of a deceased 
sheriff liable for an escape out of final process? Does the cause of ac- 
tion survive? We think it does. Sheriffs in England, because of the 
dignity of the office, and because, too, its functions are, to some extent, 
judicial, are not required te give bond. This question, for this reason, 
could not arise there, precisely in the form in which it has arisen here. 
By statute, in this State, the sheriff is required to give bond and security 
for the faithful performance of the duties of his office. The law requires 
that he make, with the public, a covenant, guarantied by competent secu- 
rity, that he will save all persons harmless, by reason of his default.— 
Prince, 430. 

In his bond he acknowledges himself bound to the governor of the 
State in a stipulated sum, fromethe payment of which he is acquitted by 
the faithful execution of his trust. And this bond ‘may be sued by any 
one aggrieved by its breach. One of the duties of his office is safely to 
keep the body of a debtor committed under execution ; and, if such debt- 
or escape, one of the obligations which the law imposes upon him is to 
pay the debt. Now, is not a failure io keep the body of the debtor a 
breach of the bond 7—a violation of his covenant? And is not his repre- 
sentative liable, as he would be upon any other covenant broken in his 
life? Must not his estate, as well as himself, abide his contract? We 
find it hard to entertain a doubt about it. All contracts and covenants 
express, survive. We know of no exception. The authorities are clear 
and uniform to this point.—1 M7. and W.. 423; 10 A. and E. 446 ; Bacon’s 
Abr. Ex’ors and Adm’ors (p. 11), Com. Dig. Administration, (p. 14); 2 
Lomax, 258, 264-5; Dyer, 14; 2 Mad. 269; 1 Rich. 310; 2 Brocken- 
brough, 316 

The argument relied upon at this bar for the defendant is, that the 
bond creates no new rights or obligations, and is only designed to 
secure persons aggrieved from ultimate loss, in the event of the sheriff’s 
insolvency. It is true that the bond creates no new duties, but if it be 
conceded that, at common law, a party injured cannot pursue his redress 
against the representatives of the sheriff, new rights are clearly given to 
such party. The securities are liable for an escape, and their liability is 
only commensurate with that of their principal. If they are charged, can 
it be that they are not entitled to indemnity from the estate of their princi- 
pal. The bond displaces all implication. The law of contracts applies 
to it. Be the common law, as to escapes, what it may, we are of opinion 
that the case before us is a cause of action, originating in contract, and 
survives, 

The judgment of the court below must, therefore, be reversed. 
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No. 75.—Wituiam W. Berry ef al., plaintiffs in error, vs. Joun 
R. Matruews ef al., defendants in error. 


A sale of stock by a portiortof the stockholders to the rest, is not such a sale by the 
corporation as will make the purchasers liable to the creditors of the company. 





For the facis of the case, and the matters of error assigned, the reader is 
referred to the decision of the Supreme Court. 






Joun R. Sranrorp, H. and T. R. R. Coss, W. L. Mitcuent, and 
B. H. Oversy, for the plaintiffs in error. 





Junrus Hittyer, J. W. H. Unperwoop, and B. E. Hasersuam, for 
the defendants in error. : 





By the Court—Lumextn, Judge. 






This was a bill filed by the creditors of the Habersham Iron Works, 
and Manufacturing Company, and seeking to make the stockholders of 
that corporation, individually, liable for the debts of the complainants, 
upon four grounds, because— 

Ist. The act of incorporation was never legally accepted by the com- 
pany. * 

2d. That if accepted, the company had forfeited all their rights under it. 

3d. That the stockholders had not paid in the amount of stock held by 
them. 

4th. That large dividends had been distributed by the corporation, to the 
stockholders which ought to have been applied to the payment of the 
company’s debts. 

The-bill was made returnable to the April term, 1843, of the Superior 
Court of Habersham county, and at the same term a demurrer was put in 
by the defendants, containing thirteen grounds, all of which are re- 
ducible to one, namely, a want of equity. At April term 1844, a deci- 
sion was made by Judge Hillyer on the demurrer. He held that a formal 
acceptance of the charter, by a vote of the majority of the stockholders, 
was not necessary. That any acts which would go to show that the com- 
pany were acting under their charter, would be sufficient, and that when 
the charter was granted upon the application of the company, (as in this 
case,) its acceptance would be presumed from very slight circumstances. 
He was of the opinion, that from the facts stated in the bill, the 
charter was accepted by the company. 

The complainants assigned eighteen reasons in support of he position 
taken in the bill, that if the charter was accepted, the company had for- 
feited all its rights under it ; upon this point, the same judge ruled, that 
a charter may be forfeited, and all the franchises granted therein resumed 
by the State, on account of the illegal conduct of the company. But, 
that until a judgment of ouster was pronounced by a competent tribunal, 
the charter remains in full force, and any improper conduct on the part 
of the corporation cannot be visited on the stockholders, further than 
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those who are concerned in such misconduct—consequently he adjudged 
that the stockholders were not individually liable to the creditors, upon the 
ground that their rights, under the charter, had been forfeited hy the im- 
proper conduct of the c o»mpany. 

Upon the third ground, that the stockholders had not paid in 
the stock held by them, the court held, that they were clearly liable, 
and were compelled to respond to the creditors, and that the remedy was 
by a proceeding in Chancery. But the difficulty in the present case 
was, that this charter was granted to the very persons by name, who are 
defendants in the bill, and who, it appears, had formed the company pre- 
vious to their application to the Legislature fora charter; and that while 
it was true that they were authorized to extend their capital to even 
$60,000, they were under no obligation to do so; and it did not appear 
that the defendants had ever subscribed for stock which was not paid in, 
indeed, the very reverse is charged, that no books of subscription ever 
were opened. It was suggested thatif the bill had charged, that in pursu- 
ance of the charter, the company had disposed of such an amount of 
stock, and that A had purchased so many shares at such a price, and B 
had bought so many, &c., and that the purchasers had not paid in the 
respective sums due by them; that they would be decreed, to pay into 
court for the use of the creditors, pro rata, sufficient to pay their respec- 
tive debts, or the amount of their subscriptions. 

As to the fourth ground, that large dividends had been made by the 
company to the stockholde TS, W hich ought to have been applied to the 
payment of the debts, the court considered it the strongest point in the 
case, and that if it had been properly stated and insisted on in the bill, 
the bill would have been sustained; for, that after the insolvency of an 
incorporated company, the stockholders could no more receive dividends 
than they could abstract the capital itself; that, in principle, there was no 
difference. 

Upon a careful examination, then, of the whole case made by the com- 
plainants, it was ordered that the demurrer be sustained, and the bill dis- 
missed, so much of it as seeks to make the defendants liable, upon the 
ground that their charter had never been accepted, or that they had for- 
feited their rights and privileges under it ; and that the complainants have 
leave to amend their bill relative to the sale or subscription of stock, and 
the fraudulent declaration of dividends. 

In obedience to this interlocutory order, the following amendment was 
made : 

“ And your orators further charge, that, not having access to the books 
of the company, they cannot say, with absolute certainty, what amount 
of stock was held and owned by each stockholder; but they believe, and 
so charge, that the stock of said company divided out, was two hundred 
shares at ope hundred dollars each, making a capital of twenty thousand 
dollars ; and that the same was divided originally, before the act of incor- 
poration was obtained, between the said John R. Matthews, Paul Rossigno!} 
and Lewis F. E. Dugas, in the following proportions, or in other number 
of shares of nearly the same import, viz: to the said John R. Matthews 
one hundred shares, making the sum of ten thousand dollars, and to each 
of the others, the said Paul Rossignol and Lewis F. E. Dugas, fifty 
shares, making the sum of five thousand dollars a piece, which ‘said last 
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sums of money make the said capital of twenty thousand dollars. And 
your orators further charge, that the said John R. Matthews, Paul Ros- 
signol and Lewis IF. E. Dugas, paid no money into the coffers of the 
association then or at any time thereafter, for the stock thus owned and 
held by them; and before the grant of the charter of incorporation pro- 
ceeded to sell a portion of said capital stock of twenty thousand dollars 
to the other defendants, in the following proportion, or in other number 
of shares of nearly the same import, each share at one hundred dollars, 
viz: to Mrs. Pauline V. Duyas five shares, Julia Augusta Nimimo one 
share, John B. Guieu three shares, Richard W. Habersham, Senr., five 
shares, Eugene D. Cook five shares, John S. Dobbins, Samuel A. Wales 
and James Brannon, composing the firm of John 8. Dobbins, & Co., ten 
shares ; Lewis Alexander Dugas five shares, John Edgar five shares, 
Leon P. Dugas five shares, Joshua M. Balleu three shares, John 
Frazer five shares, John W. Wilde five shares, Oliver S. Dobson five 
shares, Turner H. Trippe five shares, Antoine Picquet five shares, 
John V. C. Conling five shares, William M. D’Antignac five shares ; 
making in the whole eighty-five shares, sold at one hundred dollars per 
share, and amounting to the sum of eight thousand, five hundred dollars ; 
and that the said John R., Paul, and Lewis F. E., retained the balance 
of said stock, amounting to one hundred and fifteen shares, or other 
large number of shares, making eleven thousand, five hundred dollars, 
or other large sum of money, and that they have not at any.time paid 
for said stock to said company ; and that if any of the other defendants 
have paid for the stock sold to them as aforesaid, the money paid for 
the same, was all appropriated by the said John R., Paul, and Lewis F. 
E., and was never a part of the funds of the company. 

‘“¢ And your orators further charge, that shortly after the formation 
of the association, as aforesaid, the said defendants applied to the Le- 
gislature for an act of incorporation, which was granted them, and that 
if the division and sale of stock did not take place as already charged 
in this amendment, before the grant of the charter, the same transpired 
shortly thereafter, substantially as charged above. 

‘¢ And your orators further charge, that said company never received, 
had, owned or possessed any cash capital derived from the sale of stock 
as aforesaid, as your orators believe, but that the pretended capital of 
twenty thousand dollars was all fictitious and nominal, except the sum 
of eight thousand dollars, given for the original iron-works property, 
as set forth in exhibit A and B of the original bill. 

‘“¢ And your orators further charge, that in the month of Deeember, 
eighteen hundred and thirty-eight, or about that time, the president 
and directors of said company made a dividend of two thousand two 
hundred dollars, or other large sum, which was paid to the defendants 
in the proportion of shares held by each, as aforesaid ; and that, at the 
time of declaring and paying said dividend, as aforesaid, the said com- 
pany was indebted for the capital to the stockholders, and to individual 
creditors, to the amount o* thirty-four thousand dollars, or some other 
large sum of money, and that no such profits had been made by the 
company, and that had the property and assets of the company been 
sold, they would not have produced funds sufficient to pay the then 
debts of the company ; and that the said company from its formation, 
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and during its entire existence, was totally insolvent, except that if the 
said sum of twenty thousand dollars was paid in, they might have been 
solvent for a few days, and until the said sum of eleven or twelve thou- 
sand dollars was paid therefrom, as charged to Matthews, Rossignol, 
and Dugas.” 

The defendants’ solicitors filed the following exceptions to the fore- 
going amendment: 

Ist. Because it was not made in the time prescribed. 

2d. Because not made as required by the order authorizing it. 

3d. Because the amendment does not charge the facts necessary to a 
decree under the judgment on demurrer. 

4th. Because the amendment charges the whole features of the pro- 
ceeding in every important aspect, altering even the character of the 
parties, and seeking a decree against all as corporators, and against some 
of the defendants as individuals. 

At April term, 1845, these exceptions were all overruled, except as 
to the liability of the defendants on the facts stated in the amended 
bill, in relation to the creation and sale of stock, and alleged not to have 
been paid for. This point was retained for further consideration. 
Judge Hillyer was succeeded by Judge Dougherty, who, at the April 
term, 1846, made the following decision upon the point reserved by 
his predecessor: It cannot in my opinion be insisted on with propriety, 
that this amendment is within the order of the chancellor ; if, for no 
other reason, because the chancellor had in a former part of his judg- 
ment on the demurrer, decided this very point against the complainants. 
It cannot be presumed that the court consented to an amendment 
which it had just before, in the same opinion, pronounced bad. I am 
not entirely satisfied with the amendment, as to the question made in 
the bill, touching the dividends, which are charged to have been made 
after the insolvency of the company. Yet I will retain the bill for 
further hearing on that ground. It is therefeore ordered, that complain- 
ants’ bill be dismissed, except that part which charges, that dividends 
were declared, and received by the defendants as stockholders, and 
seeks to make the defendants liable for the same. The bill is re- 
tained for a hearing on that ground. 


To this opinion, the complainants’ counsel excepted, and allege : 


Ist. That the chancellor erred in dismissing so much of the com- 
plainants’ bill, as seeks to make the defendants liable for stock created 
and sold, or distributed to members of said corporation, and which has 
not been paid for by said company. 

2d. That the chancellor erred in holding up for future argument and 
decision, the liability of the stockholders in said company, upon the 
charge in said bill, that large sums of money and property had been 
distributed to stockholders, as dividends of profits, at a time when no 
such profits had been realized by said company: because, this was not 
an open question, the same having been previously decided in plaintiffs’ 
favor, upon the demurrer, and upon the exceptions to the amended 
bill. 

I have thus extracted from a most voluminous record, the sum and 
substance of the questions submitted for our adjudication, together 
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with the prefatory matter properly applicable to them, and to my mind, 
they are free from difficulty. The previous judge who presided in the 
cause, decided upon the demurrer, that the bill was defective as it then 
stood, but that he would sustain it upon the third ground, as to the sale_ 
of stock: provided it had charged, that in pursuance of the charter, the 
company had disposed of such an amount of stock, &c. 

Does the amendment contain any such allegation? *We think not. 
It states that the stock of said company was two hundred shares, at one 
hundred dollars each; making a capital of twenty thousand dollars. 
That the same originally belonged to John R. Matthews, Paul Rossig- 
nol, and Lewis F. E. Dugas, and that shortly before, or immediately 
after, the act of incorporation, these three individuals sold eighty-five 
shares of said stock to the other defendants, who were associated with 
them in the charter. A sale by these private stockholders was evidently 
not a sale by the company, and the liability of the purchasers of stock 
could not inure to the benefit of the creditors of the corporation. 

The truth of this transaction is this, as it appears from the transcript 
of the record: Jacob Stroup, the former proprietor, conveyed to Mat- 
thews, Rossignol, and Dugas, the land on which were located the iron- 
works, with all the appurtenances appertaining thereto, for the sum of 
eight thousand dollars. This property constituted the stock of the 
concern, which they valued at twenty thousand dollars. And they in- 
duced their colleagues to buy of them eight thousand five hundred dol- 
lars worth, at those ruinous rates. And upon this basis, the charter of 
1837 was granted, authorizing an extension of the capital to $600,000. 
But no other sale of stock was ever made. And the real estate bought 
of Stroup, with its fixtures and appendages, has been all sold under ex- 
ecution, to satisfy the debts of the company. This is a succinct, and 
faithful history of this visionary scheme. 

It would seem that some of the stockholders or agents of this com- 
pany, had induced the public to believe that they had a capital of 
twenty thousand dollars actually paid in; and by these false represen- 
tations, succeeded in obtaining a fictitious credit. But this, of course, 
would subject the persons implicated, to an action at the instance of 
the parties aggrieved, and could not involve the corporation, or the 
whole of the stockholders in liability. And this distinguishes this from 
the recent new theatre case, decided in South Carolina. There, a 
number of persons in Charleston, associated themselves together, by 
written articles, to erect a theatre, each promising to pay the amount 
respectively subscribed for that purpose. They contracted large debts, 
and afterwards applied to the Legislature for a charter, representing 
that they possessed a present capital of $60,000; and that fact was recit- 
ed in the act of incorporation. The company failed. It turned out 
that ‘only $37,000 had been paid in; and the court very properly 
held, that in a proceeding instituted by the creditors, the stockholders 
should be decreed to contribute ratably to make up the sum of $60,000, 
to pay the outstanding debts, contracted upon the faith of the foregoing 
false and fraudulent representation. But this is not the case made 
either by the original or the amended bill. 

The judgment, therefore, of the court below upon this ground in the © 
assignment of errors, must be affirmed. 
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Nor can we perceive that the Circuit Court erred in holding up the 
other point, as to the payment of dividends, for further hearing. It is 
solemnly averred by the counsel of defendants in error, that the mean- 
ing of the judge was, for future trial before the jury; and that he was 
so understood at the time by the opposite party. Be that as it may, 
and not doubting that this was no longer an open question, having been 
passed upon by Judge Hillyer, in his judgment on the demurrer and 
exceptions to the amendment, still, a becoming delicacy toward the 
learned functionary, who, for gufficient reasons, saw fit to suspend for 
the present his decision upon this point, would restrain this court from 
interfering. He may, and we are bound to suppose will, determine 
that it is res adjudicata ; and he may well insist on the benefit of the 
maxim, spectemur agendo: let us be examined by our conduct ; tried hy 
our actions ; and not by what we do not do. 

Judgment affirmed. 





No. 76.—Joun Dor, ex dem., Wituram A. Carr, plaintiff in 
y, error, vs. The Georcrs Ram~roap AnD Banxine Company, de- 


fendants in error. 


When a railroad company claimed the right to deviate from the original route sur- 
veyed for their road, and specially designated in a deed of conveyance made by the 
plaintiff to them, granting the right of way, through his land, in locating their road 
under the clause in their deed containing the following words, ‘* with liberty to 
make such slight alterations in the route now surveyed, as not materially to change 
the route now, surveyed ;” it was held, in a controversy between the plaintiff and 
the company, as to whether the road was located on the land conveyed by the deed 
of the plaintiff, that the latter might give in evidence, upon the trial, the situation, 
value and condition of the land, over which the original route was surveyed, and 
described in the deed, as well as that over which the road was finally located, for 
the purpose of showing the materiality of the variation, as affecting the rights of 
the respective parties. 

When a statute, granting a charter to a railroad company, provides for the assessment 
of damages in a summary way, to be paid to the landholder whose private property 
shall be taken for the use of the road, there being no negative words in the statute, 
express or implied, the landholder, whose property is thus taken, is not deprived 
of his common-law remedy to recover damages therefor : the statute creates no new 
right, and being in derogation of a common-law right, must be strictly construed ; 
the summary remedy given by the statute is cumu/ative only. 


Private property cannot be taken for public use without a just compersation ; and 
where a railroad charter provides, adequate security shall be given to the land. 
holder, whose property shall be taken for the use of the road, for the payment of 
such damages as shall be assessed in the manner pointed out thereby, no title to 
the land thus taken vests in the company, nor ean the company appropriate the 
same to the exclusive use of the road, so as to defeat the right of the landholder to 
maintain trespass in ejectment therefor, until such adequate security shall be given; 
and it is incumbent on the defendants to allege in their plea, and prove at the trial, 
the provisions of their charter, in that respect, have been strictly complied with, 
before the landholder can be deprived of his title to his property, for the use ot 
the public. 
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For the facts of the case, and the errors assigned, see the opinion of the 
Supreme Court, delivered by his honor Hiram Warner. 

Lumpkin, Judge, being astockholder in the Georgia Railroad and Bank- 
ing Company, gave no opinion in the case. 


H. and T. R. R. Cops and Witiram H. Hutt, for the plaintiff in error. 


T. R. R. Coss argued as follows: 

The right of way is an incorporeal hereditament, a mere easement growing out 
of the treehold which remains in the grantor.—Cortelyn vs. Van Brunt, 2 John. 
R. 357, 15 1b. 447.3 Gidney vs. Earle, 12 Wen. 98. 

The freehold remaining in the grantor, he is entitled to possess and use it in 
every manner consistent with the right of passage. And for any exclusive ap- 
propriation, he may maintain trespass to his possession, or ejectment to recover 
it back. —1 Burrow, 143; Cortelyn vs. Van Brunt, 2 John. R. 363 ; Gidney vs. 
Earle, 12 Wen. 98 ; 15 John. R. 447; Trustees of the Presbyterian Soc. in Wa- 
terloo vs. The Auburn and Rochester R. R. Co. 3 Ihill, (N. Y.,) 567. 

This being the rule of law, even if the defendants had aright of way over the 
premises in dispute, by grant from plaintiff, he could maintain ejectment against 
them for any exclusive possession of it. The building of a depot is such an ex- 
clusive possession.—Cortelyn vs. Van Brunt, 2 John. 357; Lyman vs. Arnold et 
al, 5 Mason, 195; 3 Kent, 419. 

Even if the grant of the nght of way would convey the right of building a 
depot, the accepting of a deed to a specific number of lots for the purpose of erect- 
ing a depot thereon, would restrict the conipany to those lots, so long as they re- 
tained the land so conveyed.--Goodman vs. Gilbert, 9 Mass. 510; Phelps vs. 
Townsend, 8 Pick. 392. 

If the deed from Carr to the railroad company, as to the right of way, did not 
cover the premises in dispute, the next question is: Is there anything in the char- 
ter of the company which would defeat this action? and this brings up more 
directly the errors complained of in the court below. 


Before entering upon this investigation, it might be well to refer to some of the 
rules governing the construction of such statutes. 

« A statute in favor of a corporation or patticular persons, and in derogation of 
common right, should be strictly construed.”—Sprague vs. Brrdsall, 2 Conn. 
419; Coolidge vs. Williams, 4 Mass. 140; 11 Pet. 465; 4 Hill, (N. Y.,) 76, 
92; 3 John. Cases, 107; 1 Bur. 377. 

« Every statute authority in derogation of the common law, to divesf the title 
of one and transfer it to another, must be strictly pursued, or the title will not 
pass.” —Sitrp vs. Speir, 4 Mill, 76; Sharp vs. Johnson, 4 tb. 92. 

Railway acts are to be construed strictly against the party obtaining them, and, 
liberally for the public.—Parker vs. The Great Western Railway Co. 7 Scott, N. 
R. 835. 

«An affirmative statute (withouta negative expressed or implied) does not take 
away the common-law right, and the party may make his election, to proceed 
under the statute or at common law.”—1 Chitty’s Gen'l Prac.26; 1 Comyn Ac- 
tions upon Stat. C. 6 Bac. Abr. 376, and cases cited; Crittenden vs. Wason, 5 
Cowen 165; 5 John. R. 175; 10 ib. 389 ; 13 ib. 322. 

The first section of the amended charter of the Georgia Railroad Company, 
passed in 1836, reads as follows: ‘* From and after the passing of this act, the 
11th sect. of (the act of Incorporation) be and the same is hereby repealed, and that 
in all cases in wiich disazreement may exist, or may hereafter arise between indi- 
viduals or incorporations and the Georgia Railroad and Banking Comp:ny, as to 
the right of way or damages to property, the disagreement shall be settle: as pre- 
scribed in the 15th section” (of the charter of the Central Railroad.)—-Prinee, 359. 

The 15th section referred to, reads as follows: ‘When any person shall feel 
himself aggrieved or injured by the said railroad heing cut or carried through his 
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land, or by the use of lumber or other materials from any lands in the neighbor- 
hood of said road, or by any other works of the company ; or when the said company 
cannot agree with any person, through or on whose land the said railway or ap- 
pendages shall be conducted, or from whose land timber or other materials shall 
be taken for the use of the said road, as to the damage sustained, the amount of 
such damage or injury shall be ascertained and determined by the written award 
of three sworn appraisers, all of whom shall be disinterested freeholders of the 
county where the land in dispute lies; to be chosen, one by the company, one by 
such owner, if he shall think proper, and one by the Inferior Court of the county 
where such land lies, or by any three of the justices of said court in vacation. But 
if such owner shall decline to appoint an appraiser, then two to be appointed by the 
Inferior Court, &c., and the decision shall vest in the company the fee semple ot the 
Jand in question, and, for the other party, a judgment for its value thus ascertain- 
ed, which may be enforced by the ordinary process of said court, &e.— Prince, 331. 

A proviso to said section reads: ‘* Provided that no difference or disagreement 
between the company and any landholder sha!] operate by injunction or other- 
wise to suspend the progress of said work, but the same shall in all cases be con- 
tinued without interruption on adequate security being given by said company to 
the landhoider to pay such damages as shall be assessed in manner aforesaid.” — 
Prince, 332. 

The prerogative exercised by the Legislature in passing this statute, is the high- 
est known to the laws of the land, viz: taking private property for public use. 
Without arguing here the question of the constituticnality of such acts, it may 
be weil to refer to the facts, that such grants by the Legislature, in the different 
States, when sustained, have been upon the single principle, that just compenso- 
tion was previously provided—Beekman vs. Saratoga and Schenectady R. R. Co., 3 
Paige R. 45. E 

Upon these sections I would remark: : 

ist. The operation of the statute is to vest not the right of way, but “the fee 
simple in the company. It does not merely append an easement to the land, but 
entirely divests the title from the landholder. 

2d. The section adopting the 15th section as a part of the charter of the 
Georgia Railroad and Banking Company, expressly restricts it to ‘all cases in 
which disagreement may exist or may arise, as to the reght of way or damages to 
property.” Can it be made to apply to a case where there is no disagreement— 
but on the contrary a deed has been given to the right of way, and there is no com- 
plaint of damage done prdperty upon the way ? 

The Legislature have declared this work ot public use, and those persons through 
whose land it must pass, if they will not agree upon terms with the company for 


the right of way, the Legislature have prescribed a mode by which the company _, 


may divest them of their title and vest the fee simple in themselves. Is not the 
doctrine monstrous in the extreme that the landholder—who has done everything 
that the charter was intended to force him to do—should still be subject to have 
the fee simple of his land wrested away from him and vested in the com- 
pany. If the application was now at the instance of the company, under their 
charter, to obtain the fee semple to this land, would not a plea of a deed of right of 
way accepted by the compaay be sustained by the court? The answer of the 
court would be to them, ‘* You have agreed with the landho!der—it is not a case 
of disagreement contemplated by your charter.” 

This is not only the answer of the law, but of justice. Necessity and the pub- 
lic benefit are plead as excuses for depriving the landholder of his property. 
Yielding to that necessity and the public benefit, he voluntarily gives what they 
require. Can the law wrest more from him? If the strict letter would, (which 
in this case it does not,) the necessity of the case being the basis of its constitu- 
tionality,—that necessity failing the law would become unconstitutional —Ratione 
cessante, cessat ita lex. 

In this view then of this statute, there being no disagreement between the par- 
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ties, the defendants having accepted a deed to the right of way, must stand or fall 
by that deed. 

In this connection we may properly notice that part of his Honor’s charge, 
which says: 

«‘ That in the present case where a deed granting the right of way through the 
plaintiff's land had been made by plaintiff, and the defendant had located the road 
under the belief, that the grant had been pursued, it was necessary for the plaintiff 
to give the proper officers of the company notice of his considering himself 
aggrieved and requiring a proceeding under the provisions of the charter, to assess 
the damages. That as no such notice had been given, the plaintiff could net in 
law recover.” 

‘ His Honor takes for granted two facts on which we would, if allowed, join 
issue : 

1st. That the defendants located the road under the belief that the grant had 
been pursued ; and 

2d. That no notice was given of the plaintiff’s feeling himself aggrieved. How- 
ever, if the facts were so, his Honor’s law is certainly new. A, owning two ad- 
joining lots of land, sells and conveys one to B—B instead of possessing himself 
of the one which he purchases, takes possession of the other, still the property of 
A—under the belief, if you choose, that it is the one he purchased. Has A no 
right of action against B, without first giving him notice of his mistake ? 

B, as every one who purchases property, takes possession at his own peril, and 
if his title proves to be invalid, he ts a trespasser, as against the legal owner. 

When the railroad company went to locate their road under the grant of the 
right of way, it was for them to see to it that they pursued the grant. So soonas 
they overstepped the grant, they became trespassers and are liable as such. His 
Honor says zt was necessary for him to give the proper officers notice. What law 
created that necessity? We have seen between man and man there is no such 
necessity. What law places this company upon a higher footing? 

The statute requires no such notice. What kind of notice should it be? In 
writing or verbal. It was in testimony that the plaintiff protested against the 
change of route and against the location of the depot, objecting all he knew how. 

His Honor says no such notice is given. 

We must suppose, then, it should have been in writing: ‘ Notice to the proper 
officers ?” Who are the officers to be notified? ‘The engineer, the president, or 
whom? Each of these were informed of the objection and also the sub-engineer, 
who made the alteration. His Honor says the proper officers. Who are they ? 
The statute not specilying any such notice to be given,is equally silent, of course, 
upon whom it must be served. It is the misfortune of this piaintiff to have been 
ignorant of any law specifying what sort of notice, if any, need be served, and 
upon whom? 

The statute, so far from requiring the landholder to give notice to the company 
of his requiring a proceeding to be had under the charter, contemplates this pro- 
ceeding to progress against the wishes and consent of the landholder ; for it pro- 
vides for the Inferior Court to appoint two of the appraisers if he declines, and 
gives him the appointment of one “if he shall think proper.” 

This brings us to our third position with reference to this charter, viz : 

34. That the proceeding authorized under it, is for the benefit of the company 
to obtain the fee simple of land over which the owner will not grant them the right 
of way, and that the payment of a just compensation is a condition precedent to 
the title becoming vested in them; and consequently to protect themselves under 
their charter, they must aver and prove that they have had assessed and paid a 
just compensation—or at least under the proviso to the 15th section—that they 
had given ample security for the payment of whatever damages might be assessed 
against them.” 

This proviso settles beyond question, that the railroad company have no right 
to enter upon, much less exclusively possess, the land, until adequate security is 
given to the landholder for the damages which might be assessed. 
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** The same shall in all cases be continued without interruption, on adequate 
security being given,” &c. On this branch of the argument, we could not do better 
than refer to the long and able investigation and decisions of this identical ques- 
tion in the Court for the Correction of Errors of the State of New York, in the 
case of Bloodgood vs. The Mohawk and Hudson Railroad Company, 18 Wend. 
9,79. The provision in their charter is the same—* and in cases of disagreement 
of price,” appraisers shall be appointed, whose award shall vest the fee simple of 
the land inthe company. ‘The court decide, “ When poWer is given to a railroad 
company to enter upon, take possession of and use the lands of individuals in the 
construction and maintenance of their road, the section granting the power con- 
tains a proviso that the lands so taken should be purchased by the company, and 
in case of disagreement as to price, that the damages of the owner should be ap- 
praised in a particular manner—that in view of the constitutional prohibition to 
the taking of private property without making just compensation to the owner, 
the proviso above referred to must be deemed a condition precedent, and that the 
plea of the company put in by them to a declaration in an action of trespass gq. ¢. 
Jr. was impertect in not averring the assessment,and payment of the damages pre- 
vious to entry upon the Jand and the appropriation of the same to the use of the 
company.” 

Says the Chancelior, page 18, under a different construction: ‘I should hold 
that the provision which authorizes the appropriation of the plaintiff’s property to 
the use of the corporation, before the damages had been ascertained and paid, was 
unconstitutional and void.” 

/ Senator Edwards says, p. 26: ‘If the act does not require it, (the assessment 

‘ and payment of the damages,) on taking possession of the land and constructing 
the road, then I am prepared to say, that in my judgment it is in wolation of the 
Constitution and vord, and of course could form no justification for the trespass 
alleged. ‘The Constitution declares, that private property shall not be taken for 
public use without a just compensation. When is the compensation to be made? 
Clearly upon the taking of the property—for it declares it shall not be taken with- 
out a just compensation. It is to be simultaneous with the act of taking the pro- 
perty, that is, depriving the owner of the use and benefit of it, and appropriating it 
to the public use. This appears to me to be the fair and rational construction of 
this clause of the Constitution—the framers of it could not have designed that the 
private property of individuals, which in some instances might constitute their 
whole means of subsistence, should be taken upon credit.” 

In their wisdom, the Legislature of Georgia have thought otherwise, and author- 
ized the taking of the property upon credit ; but it must be adequate security given. 
At least, then, before the defendants could justify taking possession of plaintiff’s 
Jands, they should have averred and proved that they had given adequate security 
for the payment of damages assessed. 

If the court, then, should be of opinion that the defendants are not debarred from 
resorting to the extraordinary powers granted in their charter, by having accepted 
adeed to the right of way, and the fact of there being no disagreement between the 
parties in the sen-e of the statute; still, under this view of the case, the court erred 
In charging the jury that the charter of the company would bar the plaintiff of his 
right of action—they not having averred or proved an assessment of the damages, 
or the giving of adequate security for the payment of the damages. 

4th. The remedy pointed out in the statute for the assessment of damages is at 
the instance of the corporation alone, and is not within the reach of the person 
aggrieved. ‘This is evident, not only from the fact that such is the construction 
judicially placed upon it by our courts, but from the statute itself, which, while 
it provides for the appointment of the appraiser when the individual refuses, 
makes no provision when the company refuses. The Legislature could never have 
intende! to have left the rights of parties at the whim and caprice of a corpora- 
tion. If the party aggrieved, then, has no remedy within his reach and at his in- 
stance, how can the statutory remedy afforded the company bar the party’s right at 
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common law? He would be placed in this singular position without a remedy 
except at the mercy of the railroad company. : 

His: Honor seems to place the construction upon the law, that the refusal of 
the company to commence the proceeding under the statute, would give the party 
aggrieved a right of action. The statute, under his Honor’s construction, takes 
away the common-law right of action from the plaintiff, and, at the same time, 
points out no remedy for him. His Honor, however, would amend upon the 
statute, and upon notice given by the party aggrieved, and a refusal upon the part 
of the company to commence the proceeding pointed out in the statute, his Honor 
would give the party aggrieved a right of action. What kind of action? Does it 
revive the common-law right—to sue in trespass? Or must he bring case, and 
set off the notice and refusal? Or must he proceed to have the charter forteited 2 
Again: Within what time must the company commence the proceeding after 
notice? What length of time—delay—would give the party aggrieved a right 
of action? The only answer that can be given to his Honor’s position is, * Jta 
lex, non scripta est.” Such a latitude of construction given the statute, would 
lead to endless difficulties. 

[n short, the statute providing this remedy, at the instance of the corporation, 
and for their benefit, in order to be plead as a bar to an action in behalf of a party 
aggrieved, must show, not that the charter gave them this extraordinary remedy ; 
but, moreover, that they have taken the benefit of the siatute, and the dispute is 
“res adjudicata.” 

5th. Lastly, even if this remedy were within the reach of the party aggrieved, 
it is cumulative of the common law, and he has his option either to proceed under 
the statute, or to resort to his common-law action.—1 Chdzt. Genl. Prac. 26; 
1 Comyn Action upon Statute, C.; 6 Bac. Ab. 376; 5 Con. 165; 5 John. R 175; 
10 2b. 389; 13 ib. 322; Coats vs. The Clarence Railway Co. 4 Eng. Cond. 
Chancery Reports, 378. 5 

To recapitulate, as to the construction of the statute :— 

ist. The statute, pointing out a mode to obtain the fee s’mple of the land to the 
company, in the event of a disagreement between the parties, does not apply toa 
case where the parties agree, and a deed is made and accepted to the right 
of way. 

2d. The company having accepted the deed to the right of way, cannot abandon 
the deed, and resort to the mode specified in the charter for obtaining the fee 
simple. 

3d. That if the company abandon the deed, and resort to their charter, before 
they can justify a trespass under their charter, they must aver and prove that the 
damazes have been admitted and paid under the statute—in other words, the 
assessment and payment of a just compensation, is a condition prece ent to their 
right of entry; or, at Jeast, under the proviso of the statute, the giving of adeq:ate 
security is a condition precedent to the right of entry.—18 Wend 9. 

4th. The remedy under the statute, being at the instance of the corporation 
alone, does not debar the party aggrieved from his common-law right of action, so 
long as the company fail or neglect to take advantage of the statutory provision, 

5th. Consequently, in order to sustain his action at common law, it is not 
necessary for him to prove any notice to the company, requiring them to proceed 
to have the damages assessed under the statute. 

A stockholder is an incompetent juror where the company is a party, and it isa 
principal challenge —3 Bac. Abr. 756; 2 Comyn Dig. 204; 2 John. R. 194, 
(Wood vs. Stoddard ;) 19 John. R. 115; 2 Carnes, 133. 

Where a deed authorizes the grantee to make a slight variation, not materially 
altering the route designated, it is competent to give in testimony as to the value 
of the land occupied by the route designated in the deed, and the land to which 
the route has been changed; aiso testimony as to the damage done the grantor by 
the saving to the grantee, for the purpose of showing the materiality of the varia- 
tion, which was a question for the jury to decide.—Osborn vs. Wise, 7 Car. and 
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Pay. 761; Towle vs. Bigelow, 10 Mass. 379 ; 3 Philip’s Ev. (Cowen’s note) 1402; 
4 Dana, 336. 
An engineer is entitled to give his opinion to the jury upon matters coming 
strictly within his profession. The materiality of a change in the route is one of 

those matters.—1 Greenleaf, 489-90. 


Junius Hittyer, for the defendant in error, 

Insisted that there was no error in the court below, on any of the grounds 
assigned by the plaintiff, and that, by the charter of the company, they have a 
right to build a railroad from Augusta to Athens. The road isa public highway, 
and the State has the right to seize the land of the citizen for the purpose of 
locating the road: and it is not material whether the State builds the road, or 
whether it authorizes an incorporation .to build it; and that plaintiff cannot 
recover in ejectment. His only remedy is a suit at law, or under the charter for 
damages—and relied on the following authorities :—4 Wend. 667; Prince Dig. 
304, 311, 331, 358. 

By the Court—W arner, Judge. 

This was an action of trespass in ejectment, brought by the plaintiff 
against the defendants, to recover the possession of lot of land number 
twenty-six, (26,) in a survey made py Jc. L. Thomas on the east side of 
the North Oconee river, in the county of Clark. To this action the defend- 
ants plead not guilty, and also relied on the charter granted by the 
Legislature to the company. 

Jt appears from the record, the plaintiff, in the year 1838, executed 
two deeds to the defendants, by one of which he granted the right 
of way over his land for the location of the railroad, the same to be 
located on a route which had previonsly been surveyed, particularly de- 
signated and staked by the company, ‘‘ known and distinguished as the 
most southern or western route, entering said Carr’s land on the line be- 
tween him and Robert Morris’ field, and terminating the said road, on 
said Carr’s land, at or near the fence on or near the top of the hill, just 
above the Factory Company’s land, with the liberty to make such slight 
alterations in the route now surveyed so as not materially to change the 
location of the route as already designated, &c.”? The other deed con- 
veys to the company, lots number 13, 14, 15, 16 and 28. ‘The first 
deed, it will be remembered, does not convey to the defendants a general 
right of way over the plaintiff’s land, on which to build the road, but is 
confined to a certain specified route, then surveyed and located, with 
liberty to the company to make such slight alterations in the route as not 
materially to change the location of the sane. 

The first question made on the trial was, whether the deeds of 
the plaintiff covered the premises in dispute; the plaintiff contend- 
ing the road was not built on the land granted by the deeds, and 
offered to show, the land over which the road now runs was much 
more valuable than that over which the route was first located, 
and which never could have been intended, by the contracting parties, 
to have been included under the terms, ‘slight alterations, so as 
not materially to change the location of the route as already designated.” 

The court below decided, that testimony to prove the value of the land 
traversed by the respective routes, was not admissible, “on the ground, 
the word materially, in the deed of Carr, had no reference particularly to 
the value of the land, but was used with reference to distance or location, 
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and it was immaterial whether the Jand on which the road was located, 
was more or less valuable.” The words employed by the contracting 
parties are to be taken in their common acceptation, and we are to under- 
stand them in that sense. The specified route was not to be altered or 
changed, so as materially to affect the rights of Carr, or his interests in the 
property over which it was located. Whether the present location of the 
road was such a slight and immaterial variation from the route originally 
surveyed, as was contemplated by the parties, was the question for the 
jury to decide from the evidence ; and we are of the opinion, it was com- 
petent for the plaintiff to have shown, upon the trial, the relative value of 
the land traversed by the two routes, the nature and condition of the same. 

Althongh the words used in the deed may have had reference to 
distance or location, yet a change of location might become very material, 
with reference to the interests to be affected by such change. If the 
altered route was to destroy a valuable building-lot, or a valuable spring, 
incident thereto, which was not done by the original route, the value of 
the ground traversed by the respective routes, would, in our judgment, 
be a proper subject of inquiry, for the purpose of ascertaining the ma- 
teriality of the alteration cf the route by the company, with reference to 
the interests of the plaintiff. Does the altered route materially affect or 
prejudice the rights or interests of the plaintiff? To enable the jury to de- 
termine this question correctly, evidence may be givenas to the value of 
the rights and interests of the plaintiff, affected by the location of the road 
on the altered route, as well as to the nature and extent thereof, and also 
the value and extent of the rights and interests of the plaintiff, which would 
have been affected by the location of the road on the original route surveyed 
and staked by the company. The situation, value, and relative position of 
the property traversed by the two routes, would, in our judgment, go 
very far to illustrate and explain what the contracting parties intended, in 
reference to the subject matter of the contract, by the use of the words, 
‘¢ with liberty to make such slight alterations in the route, as now sur- 
veyed, so as not materially to change the location of the route, as already 
designated.”” Suppose the tier of lots, over which the original route was 
located, were of the average value of one hundred dollars each, and the 
tier of lots over which the road is now located, are of the average value 
of five hundred dollars each, would not the increased value of the pro- 
perty taken for the location of the road, be evidence of the materiality of 
the alteration of the route, so far as the rights of the plaintiff are con- 
cerned? Would the authority contained in the deed, “to make such 
slight alterations in the route as not materially to change the location,” 
justify the company in abandoning the route over the tier of lots worth 
one hundred dollars, and locating their road over the tier of lots worth five 
hundred dollars? We think not; and that the value of the land tra- 
versed by the two routes was admissible, for the purpose of showing the 
materiality of the alteration of the same, and ought to have been admitted 
by the court below, on the trial of the cause. 

The next ground of error assigned is, to the charge of the court to the 
jury. The court below charged the jury, ‘that the defendants, by their 
acts of incorporation,and those amendatory thereof, were authorized to 
construct a road from Augusta to Athens; provision was made in the char- 
ter for settling disputes between the company and owners of lands through 
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which the road might pass. In that provision, it was not declared who 
should make the first application to the Inferior Court, to appoint commis- 
sioners to assess the damages ; that inthe present case, whena deed grant- 
ing the right of way through the plaintiff’s land, had been made by plaintiff, 
and the defendants had located their road, under the belief that the grant 
had been pursued, it was necessary for the plaintiff to give the proper ofhcers 
of the company notice of his considering himself aggrieved, and requiring a 
proceeding, under the provisions of the charter, to assess the damage ; 
that as no such notice had been given, the plaintiff could not in law recover.” 

By the amendatory act of 26th December, 1536, ( Prince’s Dig. 358,) 
it is declared, ‘‘ that in all cases in which disagreement may exist, or may 
hereafter arise between individuals, or incorporations and the Georgia 
Railroad and Banking Company as to the right of way or damages to 
property, the disagreement shall be settled as prescribed in the fifteenth 
section of “‘ an act to amend an act, incorporating the Central Railroad 
and Canal Company of Georgia.” By the fifteenth section of the Central 
Railroad aud Canal Company it is declared : “‘ When any person shall feel 
himself aggrieved or injured by the said railroad being cut, or carried 
through his land, or by the use of lumber or other materials from any lands 
in the neighborhood of said road, or by any other works of the company ; 
or when the said company cannot agree with any person through or on 
whose land the said railway or appendages shall be conducted, or from 
whose land, timber, or other materials shall be taken for the use of the 
said road, as to the damages sustained, the amount of such damage, or 
injury, shall be ascertained and determined by the written award of three 
sworn appraisers, all of whom shall be disinterested freeholders of the 
county where the land in dispute lies, to be chosen, one by the company, 
one by such owner, if he shall think proper, and one by the Inferior Court 
of the county where such land lies, or by any three of the justices of 
such court, in vacation; but if such owner shall decline to appoint an ap- 
praiser, then two to be appointed by the Inferior Court, or three justices 
thereof in vacation as aforesaid, one by said company, the award of whom, 
in writing, shall operate asa judgment for the amount as against the com- 
pany, and shall be enforced by an execution from the Inferior Court, with 
the right of appeal to either party, to be tried by a special jury, at the 
next term thereafter of the Superior Court of said county, and the deci- 
sion shall vest in the company the fee simple of the land in question, and 
in the other party a judgment for its value thus ascertained, which may 
be enforced by the ordinary proofs of said court, &. Provided, that no 
difference, or disagreement between the company and eny lancholcer, 
shall operate by injunction or otherwise, to suspend the yrogress of 
said work, but the same shall in all cases be continued without inter- 
ruption, an adequate security being given by said con pany lo the laid- 
holder to pay such damages as shall be assessed, in manier aforesaid. And 
provided also, it do not interfere with the house, mill, or other builcing or 
yard enclosure of individuals. Provided, fre days’ notice shail be given 
to the owner of such land of the time and place of trial.”’-—Prince’s Dig. 331. 

Whether a judgment against the company for the damages as- 
sessed, to be enforced by the ordinary yrocess of the court, or ade- 
quate security being given by the’compeny to the lardkolder to pay 
the damages, is such a just compensation * for the pubhe use of pricate 
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property,” as is contemplated by the Constitution, was not discussed 
on the argument, and we do not desire to be considered as expressing 
any opinion on that question. Whether the deeds of the plaintiff to the 
defendants covered the premises in dispute, was a question of fact for the 
jury; and the charge of the court on that branch of the case is not ex- 
cepted to. If, however, the deeds did not cover the premises in dispute, 
then, no legal protection was afforded the defendants by them against the 
plaintiff ’s right to recover. The title of the defendants under their deeds, 
and their title under their charter, present two separate and distinct 
sources of title. The deeds of the plaintiff either protect the defendants 
in the possession of the premises, or they do not: if they do, there is an 
end of the controversy ; butif they do not, then the defendants are thrown 
upon their charter for their title, and the question is, have they shown 
such a title by their plea, and the evidence under it, as will protect them 
in law, against the plaintiff’s right torecover 2? The action of trespass in 
ejectment has been instituted for the sole purpose of trying the title to 
lands or tenements.—3 Bl. Com. 203. In an action of ejectment, the 
legal title must prevail. An equitable title or interest cannot be set upas 
a defence, against the legal title—Doe er dem. Da Costa, vs. Whar- 
ton, 8 Term. Rep.2; Jackson vs. Pierce, 2 John. Rep. 221; Jackson vs. 
Van Slyck, 8 John Rey. 487; Sinclair vs. Jackson, 8 Cowen’s Rep. 543 ; 
Jackson vs. Deyo, 3 John. Rep. 417. ; 

The defendants plead the general issue of not guiity, and further al- 
lege, if they ever did enter,and commit the trespasses complained of, they 
had a right to do so, under the statutes of this State, giving the defendants 
aright to construct a railroad from the city of Augusta to Athens in 
Clark county, and for that purpose had a right to pass through the lands 
of the plaintiff and others, and giving to plaintiffand others a specific 
mode of redress, and remedy for any acts or use of such land so taken 
for said road; and that if any trespasses were made, the same were in the 
construction and use of a road, made under such statute; all this, the 
defendants are ready to verify, &e. 

By the 5th article of the amended Constitution of the United States, it is 
declared, “* private property shall not be taken for public use, without just 
compensation.”? The power of taking private property for public use, can 
only be justified by the law of necessity, and before the plaintiff can be de- 
prived of his land for such a purpose under the charter of the company, it 
is incumbent on them to show everything has been done which the Con- 
stitution and the charter require to be done. “In the construction of 
statutes, made in favor of corporations or particular persons, and in dero- 
cation of common right, care should.be taken not to extend them beyond 
their express words or their clear import.— Spraque vs. Birdsall, 2 Cow. 
Rep. 420; Melody vs. Reab,4 Mass Rep. 473. 

The defendants claim the right, under their charter, to take the pri- 
vate property of the plaintiff, and appropriate it for the use of their 
road: indeed, their plea admits they have so taken it, but does not 
show they have made, or offered to make him any “‘ just compensation” 
therefor, by giving him adequate security for the damages, as provided in 
the charter, or in any other manner whatever. If the charter had con- 
tained no provision for making compensation to the plaintiff for his 
land, it would be in direct conflict with the Constitution, and void. 

To enable the defendants to protect themselves under their charter, 
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they should have at least plead, and proved at the trial, they had given 
adequate security to the plaintiff, to pay such damages as should be 
assessed against them for taking and appropriating his land to the use 
and construction of their road. 

Whether the right of action against the Georgia Railroad and Banking 
Company would give to,the plaintiff a ‘* just compensation” for his pro- 
perty, we cannot judicially know; but such a right of action against the 
Monroe Railroad and Banking Company, and some other railroad com- 
panies in this State, we have reasons to believe, would fall very far 
short of being that ‘just compensation”? contemplated by the Constitu- 
tion. We must settle the principle, as applicable to all chartered com- 
panies authorized to take private property for public use, without regard 
to their solvency or insolvency ; and hold them down to a strict com- 
pliance with the provisions of their constitutional charters in that regard. 

Admitting the charter of the company as plead, to have been sufficient 
to have authorized the defendants to have entered upon the plaintiff’s 
land for the purpose of surveying and locating the road ; yet, we are of 
the opinion, the plea is not sufficient to authorize them to appropriate 
the same for the permanent use and construction of the road, and vest 
the fille thereto in the company, without showing that they had given to 
the plaintiff adequate security, to pay such damages as should be assessed 
in the manner pointed out thereby. 

This is the only provision in the charter, which, in our judgment, 
gives life and vitality to it; without it, there is no “ adequate security’? 
to compensate the landholder for his private property, taken for the 
use of the public, unless, indeed, a right of action against the company 
shall be considered such a “just compensation” as is contemplated by 
the Constitution. 

In the case of Bloodgood vs. The Mohawk and Hudson Railroad Com- 
pany, (18 Wend. Rep. 9,) the identical question which we have been con- 
sidering, was thoroughly discussed and decided; and in our judgment, 
decided in accordance with the meaning and spirit of the fundamental 
law of the land. The courts of justice cannot well be too vigilant in 
guarding the rights of the citizen, against the eager, and oftentimes im- 
prudent, hasty hand of legislation. While we feel bound to protect all 
the vested rights which have been legitimately acquired by all chartered 
companies, in the most sacred manner, yet we feel bound to guard, 
with great care and vigilance, the rights of the citizen against all unau- 
thorized encroachments on their part, by confining them strictly within 
the limits of their respective charters. 

The naked charter of the company, as set forth in the defendants’ 
plea, without an averment of a compliance, on their part, with that pro- 
vision which requires them to give adequate security to the landholder, 
who is the plaintiff in the action of ejectment, does not justify them in 
seizing, and appropriating to their exclusive use, his private property. 
Admitting the giving the adequate security by the company, to pay the 
damages ‘which may be assessed, is such a “just compensation” as re- 
quired by the Constitution, which would authorize the company to take 
the private property of the plaintiff for the public use ; yet it is clear, 
in this case, such just compensation has not been made. Until that is 
done, it will hardly be contended that the title of the plaintiff has been 
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legally divested, and the same vested in the defendants. To vest the 
title in the defendants to the premises in dispute, or to authorize them 
to appropriate the same to their exclusive use, under their charter, it is 
incumbent on them to show they have made the plaintiff ‘just compen- 
sation”? therefor, which in our judgment, does not appear from the record 
in this case. 

The court below charged the jury, that it was necessary for the plaintiff 
to recover in law; that he should have given the proper officers of the 
company notice of his considering himself aggrieved, and required a 
proceeding, under the provisions of the charter, to assess the damages. 
That as no such notice had been given, the plaintiff could not recover. 
The right of the plaintiff to recover in this action, it will be perceived, 
was placed on the ground of notice by the plaintiff to the defendants, 
that he considered himself aggrieved by the company appropriating his 
private property for the use of their road. ' The reason given for re- 
quiring the notice is, that the defendants had a deed granting the right 
of way through the plaintiff ’s land, and had located the road under the 
belief the grant in the deed had been pursued. What may have been 
the belief of the defendants upon this subject, when locating their road, 
it is somewhat difficult for human tribunals to decide. 

The right of way granted by the deed, as we have already seen, was 
for a certain specified route, surveyed and staked, with the liberty to 
make slight and immaterial alterations. 

J. M. Hunt testifies the road was located with a variation at the 
point of termination, some 70 or 80 yards from the place where 
the stakes were first placed; that neither the road nor depot touch 
either of the lots deeded by Carr to the company. If the road 
had run as first staked, it would not touch either lots number 24, 
25, 26, or 27, nor would fifty feet on either side. Fifty feet on either 
side of the road now located, takes a belt through 26, 27, and a por- 
tion of 25 and 24. According to the plat furnished us by the defend- 
ant’s counsel, it appears the first route staked, and which was convey- 
ed by the plaintiff to the company, runs on the north side of the middle 
of one tier of lots, and the road, as located, runs through another tier of 
lots, and nearly through the centre of lots 26 and 27. 

Pearson B. Monk testifics he was engaged in locating the road, and 
that the plaintiff objected, at the time, to the alteration of the route. 

Willis Cooper testifies he did, as the agent of the plaintiff, who was absent 
from the State, protest, at the time of the location and building the 
depot, against tho company making the alteration they did. 

But admit the defendants did believe they had located their road on 
the land conveyed by the deed of the plaintiff, when, in point of fact, it 
was not so located, would their mistake in any way affect the plaintiff’s title 
to the land not conveyed, or would their mistake vest the title in themselves? 

Individuals frequently purchase land, pay their money for it, and go 
into possession under a warranty deed, with the most perfect belief they 
have a good title thereto, and yet are ousted by one having a paramount 
title to the premises. He who has the paramount title, would hardly 
think it necessary, we suppose, to notify the purchaser in possession, 
who purchased under the belief he had a good title, as a condition, prece- 
dent to his right in law to maintain ejectment for the premises in dispute . 
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Such notice might be considered neighborly and equitable, perhaps, but 
would not affect the legal title of the respective parties. 

In the action of ejectment, as we have already seen, the plaintiff 
must recover, and the defendants defend, upon the strength of the egal 
title. The defendants do not claim as the tenants of the plaintiff. 

In Jackson vs. Deyo, 3 John. Rep. 417, already cited, it was expressly 

decided, a person in possession of land, who claims to hold it in fee, is 
not entitled to notice previous to bringing an action of ejectment ; although 
the defendant in that case, held under an equitable title, the court say: ‘It 
never has been decided, that a notice to quit was necessary, unless where 
the relation of landlord and tenant existed. We might as well require a 
previous notice to quit, in every case.” As we have already stated, the 
deeds of the plaintiff to the defendants, either cover the premises in dis- 
pute or they do not; if the deeds do not cover the premises in dispute, then 
the defendants stand as if no deeds had ever been made, so far as any 
legal title conveyed thereby is concerned, and they are thrown 
upon their charter for a title, to defend themselves against the plaintiff’s 
action. We have no doubt, the defendants were at liberty, notwithstand- 
ing the grant of the special right of way by the plaintiff to them, to aban- 
don the route granted, and locate their road on a different route through 
the plaintiff’s land, provided their charter is constitutional, and they have 
complied with its provisions in that respect. It is true, the charter does 
not declare which party shall make application for the appointment of 
commissioners to assess the damages which the landholder may sustain, 
by the taking of his private property for the use of the company, nor is 
it necessary for us now to decide that question: but when we take into 
consideration, that the company is the moving party, and the citizen in 
the peaceable and quiet enjoyment of his property, guarantied to him by 
the constitution and laws of his country, of which he cannot be deprived, 
but for the use of the public ; and the proviso in the charter, requiring five 
days’ notice shall be given to the owner of the land, of the time and place 
of trial, when the assessment of damages is to be made; added to the 
fact, he is entitled to select one appraiser, if he shall think proper, and 
the mode of proceeding pointed out, if he declines to appoint an appraiser ; 
we should hesitate before deciding, it was not both the moral and legal 
duty of the company to make the application, before an exclusive appro- 
priation of his private property to the use of the road—the more 
especially when their agents were notified of his dissatisfaction at the 
time of its location. 

Conceding, however, the plaintiff in this action had a remedy 
under the charter for the damages sustained, in consequence of 
taking his private property for the use of the road, did this affirmative 
remedy take away or destroy his common-law right of action? We think 
not ; for the charter providing for the assessment of damages for depriving 
the plaintiff of his property, gave him no new right; he was entitled to 
damages by the common law, before the enactment of the statute ; and there 
are no negative words in the statute, expressed or implied, from which 
we can arrive at the conclusion, it was the intention of the Legislature to 
deprive the plaintiff of his common-law remedy. The remedy given by 
the statute was merely cumulative: “If a statute gives a remedy in the 
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affirmative, (without a negative expressed or implied,) for a matter which 
was actionable by the common law, the party may sue at the common 
Jaw as well as upon the statute, for this does not take away the common 
law.”——1 Comyn’s Dig. 447, letter C; 1 Chitty’s Pleading, 144; Rex vs. 
Robinson, 2 Burrow’s Rep. 803; 1 Saunders Rep. 136, note4; Crittenden 
vs. Wilson, 5 Cowen’s Rep. 165; Scidmore vs. Smith, 13 John. Rep. 322; 
Farmer's Turnpike vs. Coventry, 10 John. Rep. marginal page 389 ; Al- 
my vs. Harris, 5 John. ep. 175. 

Such we believe to have been the common law, at the time of the 
enactment of our adopting statute in 1784, and the giving of notice to the 
defendants by the plaintiff, that he considered himself aggrieved by their 
exclusive appropriation of his private property for the use of the road, was 
not necessary to enable him to maintain his common-law remedy of trespass 
in ejectment, for the premises thus exclusively appropriated without his 
consent. The statute under which the defendants claim, being in deroga- 
tion of a common-law right, must be strictly construed. 

We are, therefore, of the opinion, the court below erred in its charge \ 
to the jury: “that as no such notice had been given, the plaintiff could 
not in law recover ;” inasmuch as the plaintiff’s common-law right of 
action of trespass in ejectment, did not depend on such notice being given, 
and ought not to have been controlled thereby. Considering the title of the 
defendants, independent of the deeds of conveyance, and as depending on 
their charter alone, our conclusion is, that the charter which provided for 
the assessment of damages for lands taken for the use of the road, did not 
take away the common-law remedy of the plaintiff, to maintain his action 
of trespass in ejectment for the seizure and appropriation of his private 
property, for the exclusive use of the road, and notice to the defendants 
that he was aggrieved thereby was not necessary to enable him to main- 
tain such action. To have authorized the defendants to have acquired 
the fee-simple title to the premises in dispute, or in depriving the plain- 
tiff thereof, and appropriating the same for the exclusive use of the road,, 
under their charter, it was incumbent on them, not only to have shown 
by their plea, but to have proved on the trial, that they had complied 
with that provision in their charter which requires adequate security to be 
given by them to the plaintiff, who is the landholder, to pay such 
damages as might be assessed, in the manner pointed out thereby. With- 
out such compliance on their part, they had no right under the Constitu- 
tion to take the private property of the plaintiff for the use of the public ; 
for that is the only “just compensation” provided for the landholder | 
whose property is taken, except, perhaps, a right of action and jufgnent,/ 
against the company alone. 

Let the judgment of the court below be reversed, and a new trial 


granted. 
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co-defendant, and defendant in error. 


The statute of limitations does not commence against an administrator, until the 
grant of his letters, in cases where the intestate died before the adverse possession 
of the defendant began. 

The fact of death may be proven by presumption, as well as by direct evidence. 

Where a person goes abroad and is not heard of for a long time, the presumption of 
the continuance of life ceases at the end of seven years from the period at which he 
was last heard of. 

The presumption of the duration of life, with respect to persons of whom no account 
can be given, ends at the expiration of seven years from the time when they were 
last known to be living. 


This was an action of ejectment, verdict for the defendant, and mo- 
tion for a new trial, which was refused by the court below. For the 
facts of the case, and the grounds of error taken, the reader is referred 
to the opinion of the Supreme Court. 


Wituam L. Mirciert, and Howert and Tuomas R. R. Coss, 
for the plaintiff in error, relied upon the following points and au- 
thorities : 


Ist. Real estate is assets in the hands of the administrator, and on the same foot- 
ing as personal property as to distribution.—Prin. Dig. 225, 233, 241. 

2d. Heirs at law cannot maintain trover for personal property.—AHezrs of Bost- 
wick vs. Beal, Ex’or, in Clark Superior Court. : 

3d. The executor can maintain trover against the heir—Montague vs. Sand- 
wich, 7 Mod. 99 and 6 Mod. 151. 

4th. Ina contest between the administrator and heirs, which is entitled to re- 
cover and hold the land? Certainly the administrator—See the statutes in Prince 
before cited. 

5th. The statute of limitations does not begin to run, until letters of administra- 
tion are obtained by some one.—1 Chitty’s Genl. Prac. 765; Conyer’s Adm’r vs. 
Kennon, decided at Decatur. 

6th. The claimant or lessor of the plaintiff must be clothed with the legal title.— 
Roscoe, 489, at top, 99 Litt. Law Lib. ; 76. 508, at top, 113 Litt. Law Lib. 

7th. Absence for seven years and not heard of is evidence of the fact of death, 
though not of the exact time thereof within the seven years.—Nepean vs. Doe, 
Smith's Leading Cases, vol. 2, p. 339, at top, 321 in brackets; 34 Littell’s Law Lib. 
vide Statute, 19 Car. 2,¢ 6. 

8th. The possession must be such as to amount to an ouster, the general princi- 
ple being that the possession must, in its nature, have such notoriety that the 
owner may be presumed to have notice of it, and of its extent.—See Kennebec 
Purchase vs. Call, 1 Mass. Rep. 483; The same vs. Springer, 4 1b. 416; Pray 
vs. Pierce, 7; ib. 381. But how can the owner have or be presumed to have any 
such notice, when he is dead? Hisonly representative is the administrator, and 
he can have no such notice till after the grant of his letters —34 Litt, Law Lib. 
A415. 

9th. By 3and 4 W.4, S. 6, it is provided that the administrator shall claim as 
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if there had been no interval between the death and the grant of administration.— 
34 Litt. Law Library. 400 n. Hence, itis fairly inferable that the Jaw was other- 
wise up to the enactment of that statute, and that up to that time, the administra- 
tor claimed, and could claim, only from the grant of his letters of administration. 

B. H. Oversy, for the defendant in error, relied upon the statute of limitations, 
(Hotchkiss, 534; Adams, 45,) and took the ground that it was not shown on the 
trial below that Jackson, the intestate, was dead before the adverse possession of 
defendant, and those under whom he claimed. The possession of the defendant 
was adverse.—13 John. Rep. 118. 

Real estate cannot be distributed by an administrator under our statutes.— Prince, 
233, 541, 241 and 247. 


By the Court--Niszer, Judge. 


The facts material to be stated in this case are as follows: the plain- 
tiff below introduced in evidence, a copy grant from the State of Geor- 
gia, for the land in dispute, to his intestate, Absalom Jackson, dated in 
1787; also his own letters of administration, dated in 1841. It was 
proved that the plaintiff’s grant covered the land, and that it was in 
possession of the defendant when the action was brought. The plain- 
tiff’s intestate was proven to have been seen in Jackson county, (the 
county where the suit was pending,) in 1794, and had not been heard 
from since that time. 

The defendant relied upon the statute of limitations, and introduced 
a grant from the State to one William Mathews, dated in 1819, and a 
chain of title to himself, from Mathews. He further proved thathe, 
and those under whom he claimed, had been in possession of the land 
for more than seven years next preceding the institution of the suit. 

Upon the trial, Judge Hillyer presiding, the counsel for the plaintiff 
requested the court to instruct the jury, that the statute of limitations 
did not commence running against the plaintiff until the grant of his 
letters of administration; the court declined so to do, but instructed 
the jury, that the defendant was protected by the statute of limitations, 
if they believed that the heirs of Absalom Jackson, the plaintiff’s intes- 
tate, were barred. 

The jury found, under this charge, for the defendant. A new trial 
was then moved, upon the ground mainly, that the court erred in its 
charge, touching the statute of limitations, and because the court de- 
clined to instruct the jury, that the statute of limitations did not com- 
mence to run until the grant of letters of administration to the plaintiff. 

The court, Judge Dougherty presiding, having heard argument, re- 
fused the new trial, affirming the opinion of Judge Hillyer, with the ad- 
ditional opinion, that there was not sufficient evidence of the death of 
the plaintiff's intestate, before the commencement of the defendant’s 
adverse possession. Upon these decisions of Judge Dougherty, the 
errors are predicated. 

This court decided in the case of Conyers and Kennon, brought up 
from the county of Newton—a case whose facts were substantially the 
same with those in this—that the statute of limitations does not com- 
mence to run against a decedent, until the date of the letters of the ad- 
ministration upon his estate, provided he is proven to have died before 
the commencement of the defendant’s adverse possession. Upon far- 
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ther argument, and more mature consideration, we are unwilling to dis- 
turb that opinion. The court below ruled, that if the heirs were barred, 
the statute protected the defendant; that is, that the statute begins to 
run from the death of the intestate, and not from the time of granting 
letters of administration upon his estate. It may be a serious question, 
whether, in Georgia, the heirs can bring ejectment at all. We are not 
now called upon to decide whether they can or not. But if they can, 
and they recover, their title is not good against an administrator. In 
England, the title of the administrator to personal property is good 
against the heir. Trover will lie in favor of an executor against an 
heir.—7 Mod. 99 ; 6 Mod. 151. 

Our law has abolished, utterly, the distinction between personal and 
real estate, as it obtains in England; indeed, it has changed the whole 
British doctrine, as to the descent of real estate. Personalty and real- 
ty, as to distribution, and as to liability to pay debts, are placed by our 
statutes upon the same footing. The abolishing of primogeniture 
rights, and the equal divisibility of estates among all the heirs, were be- 
yond all question, the great ends proposed to be accomplished by our 
Legislature. 

By the act of 1789, in respect to distribution, real and ang estate, 
are declared to be ‘ precisely on the same footing.”—Prin. Dig. 225. 
By the act of 1804, which is amendatory of the act of 1789, it is de- 
clared, “when any person holding real or personal estate shall depart 
this intestate,” the said estate, real and personal, shall be considered as 
altogether (that is, as we believe, for all purposes) of the same nature and 
upon the same footing.”? The statute goes on to point out the manner 
of the distribution.— Prin. Dig. 233. Thus, at a single blow, leveling 
all the distinctions of the English law between personal and real estate. 
By the act of 1812, the manner of dividing real estate, by application 
to the Ordinary, is prescribed.—Prin. Dig. 241. The effect of these 
statutes is to give to the administrator the same powers over real estate 
that he has over the personalty, and for the same purposes, to wit : first, 
payment of debts; and secondly, distribution. I infer so, from the 
general powers conferred upon him, as to estates, from the fact that it 
is expressly made his duty to pay the debts of the estate, (Prin. Dig. 
229,) from the fact that he is himself authorized to apply to the Ordi- 
nary for an order to distribute real estate, (Prin. Dig. 241,) and from 
the fact that before a distributee isentitled to his share of the realty, he 
must give bond and security to refund his relative proportion of debts, 
which may be subsequently established against the estate.-—Prin. Dig. 
241. Once, however, admit that the law of the land makes no dis- 
tinction between personal and real estate, but, on the contrary, abro- 
gates all previous distinctions, by declaring them to be all of the same 
nature, and the same rights and duties, as to both follow as a necessary 
consequence. 

The title to the personal property of his intestate devolves upon the 
administrator in England; he can sue for it and recover it even against 
the heir; he can aliene or encumber it. The reason is, that the law 
casts upon him the duty of paying the debts, and the personalty is 
assets for that purpose.— Williams on Ex. 430-1-2,670; 4 7. R. 625. 
1 Atk. 463. Now we believe the same power, in relation to real estate, 
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is devolved upon the administrator in Georgia. Thus, we think, the 
right of the administrator to sue is established, and as the legal estate 
is in him, it may be well questioned, whether there remains in the heirs 
such an interest or title as would sustain an action. The title of the 
heirs is subordinate to that of the administrator; they have not even an 
interest until the debts are paid. The law lays hold of the legal estate, 
and deposits it in the hands of its own appointed agent, for the very 
purpose of protecting it against the title of the heirs, in order that the 
debts of the ancestor may be certainly paid; until administration had, 
the legal estate is in abeyance, and when granted, it devolves upon the 
administrator, and so soon as the estate is administered, the para- 
mount property may be asserted by the heirs, in all the estate of the 
intestate not applied to the payment of debts. Unless the title of the 
administrator be better and stronger than all others, then is it true, that 
the law has clothed him with no sufficient power to execute his trust ; 
and then is it also true, that the law affords to the ereditors of intes- 
tates no sufficient security for the payment of their debts. It is no re- 
ply to this reasoning, that there may be, in fact, no debts to pay. Non 
constat that there areno debts. The law presumes debts where an es- 
tate has not been settled by administration. Moreover, the court upon 
the trial of an ejectment, between an administrator and a stranger 
holding adverse possession, cannot inquire into the condition of the es- 
tate, or settle the equities between the administrator, the heirs, and the 
creditors. 

An executor derives his title to the effects of his testator from the 
will, and, therefore, they vest in him from the moment of his death. 
The administrator derives his title wholly from the Ordinary ; he has 
none until his letters are granted, and the property of the deceased 
vests in him only from the time of the grant.— Williams on Ex. 431; 5 
B. & A. 745,746. Accordingly, no right of action accrues to an ad- 
ministrator, until he sues out letters of administration.— Wiliams on 
Ex. 432; 5 B. & A. 204; 2 Salk. 421. This proposition, however, 
respecting the vesting of an administrator’s interest, must be taken 
with some qualification; for, for particular purposes, the letters of ad- 
ministration relate back to the time of the death of the intestate. So 
an administrator may have an action of trespass or trover, for the goods 
of the intestate, taken by one before the grant of his letters.—2 Roll. 
Abr. 399 title Relation, (A) Williams, 432. 

So in ejectment by an administrator, the demise may be laid on a da 
after the intestate’s death, but before administration granted, for the 
administration, when granted, will re/ate back, and show the title to have 
been in the administrator, from the death of the intestate. — Williams on 
Ex. 432; 8 Last. 410; Wheat. Selw. 5 ed. 811. This point was’ex- 
pressly so decided by the Court of K. B. in Ireland, in Paiten vs. Patten, 
1 Alcock and Napier, 493. 

In Pratt ys. Swaine, 8 B. & C. 287, Bayley, Justice, says : “* Where let- 
ters of administration have been granted, the administrator is entitled 
to all the rights which the intestate had, at the time of his death, vest- 
ed in him; but no right of action accrues to the administrator until he 
has sued out the letters of administration.” These authorities settle 

two points in this case: the first is, that no right of action accrues to 
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an administrator, until the grant of his letters ; and the second is, that 
when granted, they relate back to the death of the intestate.” If the 
latter proposition be true, we do not see how there can be any such 
cause of action, or right of entry, in the heirs, which, if neglected un- 
til the statute has run its course, will preclude the rights of the ad- 
ministrator. Such a right in the heirs, is incompatible with the title 
of the administrator, accruing by relation at the death of the intestate. 

The former is indispensable to the correctness of the judgment which 
we are about to render in this case. By our statute of limitations, 
(Prin. Diy. 573,) the action of ejectment, to avoid the bar, must be 
brought within seven years next after the title and cause ‘of action shall 
or may descend or accrue. This statute is substantially the same with 
the English statute of James, except as to the term. The words, title 
and cause of action, are found in both, and in precisely similar con- 
nection. The words, cause of action, in the English statute, have been 
construed to imply not only a right of action, but also that there is some 
person in existence who is qualified to institute process. There must be 
-aperson to sue. In accordance with the maxim of the civil law, Contra 
non ralentem agere non currit prescriptio, when there is no person to sue 
no laches can be imputed; and applying in such case the statute of 
limitations would be extreme injustice. In the case of an administrator, 
there is no person to sue until grant of letters ; and therefore the statute 
of limitations does not commence running until that time. This we hold 
now to be the law, settled upon the highest authority. The leading 
case on this subject is Murray vs. The East India Company, reported in 
5 Barn. and Ald. 204. Sce'also Ang. on _— ns, 55-6-7 ; 8 Cranch, 
84; Williams Ex’rs, 432; 2 Salk. 421; 1 Mylne and Craig Ch. R. 
118; 15 Con. R. 4149; 9 Leigh (Virg.) R.79 ; 7 H. and Johns. (Mary- 
land) 14 ; 416. 393 ; 2 Hayw. (N.C’) 378; 13 Wend. 267 ; 4 McCord, 
423 ; 2 Bailey, (S. C.) 595. 

If, however, the statute has once begun to run in the lifetime of the 
testator or intestate, it does not cease running during the period which 
may clapse between his death and the time at which a personal repre- 
sentative is constituted and duly qualified. The testator, or intestate, 
must have died before the statute commenced running, else the rule 
above laid down does not apply. And with good reason. If the testa- 
tor, or intestate, was in life at the time when the adverse possession be- 
gan, he might have brought his action. There was not only a cause of 
action, but a person in esse, capable of instituting process; and, failing 
to do so, /aches is justly imputable to him; and the statute will be a 
protection to the tenant.—Aang. on Limit’ns, 57; 4 Mees. and Welsh. 42; 
3 Mylne and Craig Ch. R. 455; 3 McCord R. 455. 

In the case before us, the suit was instituted within seven years from 
the date of the plaintiff’s letters. It only remains for us to inquire 
whether the court below erred in deciding that there was no sufficient 
evidence of the death of the intestate before the commencement of the 
defendant’s adverse possession. The evidence is, that he was seen in 
the county of Jackson in 1794, and that he had not been heard of since 
that time. The defendant’s grant bears date in 1819, and he was proven 
to have been in possession more than seven years before the suit was 
instituted. Supposing that the defendant’s possession began at the 
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date of the grant under which he claims, then it was necessary that the 
plaintiff show that his intestate died prior to 1819. 

The court below, upon this point, holds thé following language : 

“ Abandoning that test, and looking to the proofs, it appears that he 
was in Jackson county in 1794. It is not pretended that he ever lived 
in Jackson county; there is no proof where he lived, and his absence 
from Jackson county for so long a time cannot furnish any presumption 
of his death.” We are of opinion, that having been seen in the county 
where the land lies in 1794, and a witness who saw him then testifying 
that he had not been heard of since, raise the presumption of his death. 
These facts afford prima facie evidence of his death, which is subject to 
be rebutted. The presumption of death in this case is made stronger 
by the fact, which appears to have been proven, that at the time he was 
last seen he was about fifty years of age. The fact of death may be 
proven by presumption, as well as by direct evidence.—Jest on Pre- 
sumptions, 191. When a person goes abroad, and is not heard of for a 
long time, the presumption of the continuance of life ceases at the end 
of seven years from the period at which he was last heard of.—Best, 
191; 2 Camp. 113; 15 East, 293; 6 Vesey, 606 ; 6 Sim. 443; 3 Bro. 
C.C.510. 

In reply to this proposition, it may be said that it contemplates, first, 
proof of going abroad—a departure from the realm—and, afterwards, 
proof of not being heard of for seven years; and that, in this case, the 
intestate was not proven to have gone abroad, that is, in this country, 
beyond the limits of the State of Georgia. The rule, however, goes 
farther. The presumption of death is raised in cases where persons are 
away from their usual place of resort, and have not been heard of for 
seven years. Such proof is prima facie evidence of death. In Doe vs. 
Jesson, 6 East, 80, Lord Ellenborough is reported to say, “* that the pre- 
sumption of the duration of life, with respect to persons of whom no ac- 
count can be given, ends at the expiration of seven years from the time 
when they were last known to be living.”” This rule fully embraces the 
case now being considered. The intestate was last known to be living 
in 1794. In 1801, therefore, seven years from that time, according to 
Lord Ellenborough, the presumption of bis being alive ceases. The case 
of Doe on the demise of Lloyd and axother vs. Deakin and another, (4 Barn. 
and Ald. 433,) is very much like this case. There it became necessary 
for the plaintiff to prove the death of a person who had been tenant for 
life. The tenant had been a wanderer, but returned in 1804 to the 
neighborhood where his life estate lay, remained a short time, and went 
away again. After that time he had not beenscen in the neighborhood. 
These facts were deposed to by a person who resided near the spot; and 
the judge directed the jury that this was prima facie evidence from which 
they might presume his death, and they, accordingly, found a verdict 
for the plaintiff.—Dest, 191; 4B. & A. 433; 6 East,80; 1 Blac. Lt. 404; 
7 Vesey, 590; Smith’s Leading Cases, vol. 2, p. 339. 

We are of the opinion, therefore, that the death of the plaintiff’s intes- 
tate was proven to have taken place in 1801, and before the statute com- 
menced running in favor of the defendant, that is, before the beginning 
of his adverse possession. 

Now, if it be said that this case gives a denial to the idea that the 
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statutes of limitation are favored because they are statutes of repose; if 
it be said that this is precisely the case where possession undisputed 
ought to presume a title; why, then, we are constrained to admit that 
. these things are true ; yet the reply is: the first duty and highest ambi- 
tion of this court is to administer the law as it is. How far a court of 
equity has power, in such cases as this, to. grant relief, we are not called 
upon to determine. Here about forty years elapsed after the death of 
the plaintiff’s intestate before the date of his letters. This is the very 
case where a former administration, consistently with general justice, 
might be presumed, from length of time. O’Neal, Judge, in Witt ys. 
Eimore, 2 Bailey (S.C.) R. 595, hints at the existence of such arule. We 
are not satisfied that there is such a rule, but we are satisfied that there 
ought to be. 
The judgment of the court below must be reversed. 





No. 78.—Rozert Crate ef al., plaintiffs in error, vs. Joun W. 
Mattsikg, Sheriff, defendant in error. 


Where a former sheriff is in custody under attachment, and the present sheriff, in 
answer to a rule to produce the body, shows for cause why he cannot, that the de- 
fendant has escaped from jail, without his permission or any negligence on his 

! part, it is competent for the party moving—under the act of 1840, authorizing the 
return of sheriffs, constables, coroners, and justices of the peace to be traversed— 
to controvert the return. 

If it is admitted to be true, or found so by a jury, upon an issue submitted for that 
purpose, that the sheriff suffered a prisoner in custody, under attachment, to go at 
larze in the jail, with afull knowledge that there was a breach in the wall of one 
of the rooms, through which the defendant cou/d and did escape—the sheriff is 

\ liable to an attachment, and the party injured will not be driven to his action for 


an escape. 


For the facts of this case, and the grounds of error, see the opinion 
of the Supreme Court, delivered by his honor, Judge Lumpxin. 


N. L. Hurcnins, H. and T. R. R. Coss, and —— Peeptes, for the 
plaintiffs in error, submitted the following points: 

Ist. That the sheriff is liable by rule and attachment, for the escape 
of « prisoner under final process, unless such escape is effected by the 
act of God, or the public enemies of the country; and relied on the 
following authorities :—1 Archbold’s Practice, —; 1 Sellon’s Practice, 
206; 1 Wheaton’s Selwyn, 456; Hotchkiss, 516, 518; 1 Bingh. 156, 
422 ; 15 Johns. Rep. 155. 

2d. That the return or showing of the sheriff is traversable, and the 
party requiring the return has the right to traverse the truth of such re- 
turn, and cited the following authority :—Hotchkiss, 527. 


Junius Hittyer and Joun R. Atexanper, for the defendant in error. 
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By the Court—Lumpxiy, Judge. 


At March term, 1846, of the Superior Court of Gwinnett county, a 
rule absolute was granted against Nelson Roberts, late Sheriff, requir- 
ing him to pay over the sum of four hundred and twenty-six dollars, to 
the clerk of said court, and certain plaintiffs therein named, as costs col- 
lected by him, in their behalf, on divers fi. fas. set forth in said rule. 
Roberts failing to comply with this order was, on the 23d day of June 
thereafter, committed, under process of attachment, in the name of the 
State, to the common jail of the county, by John W. Maltbie, the pre- 
sent Sheriff. 

At the September term, 1846, Maltbie was called on to return said 
attachment into court with his actings and doings thereon, together 
with the body of the said Roberts. 

He returned: That he had taken Roberts into custody, and confined 
him in the county jail, and that, on the night of the 15th of August, he 
had escaped therefrom, without his permission and by no negligence on 
his part or on the part of the jailor. 

The clerk and plaintiffs in execution proposed to controvert the return, 
and to prove that the sheriff suffered Roberts to go at large in all the 
rooms of the prison, with a full knowledge that there was a breach in 
the walls of one of them, through which the said Roberts could and 
did escape. 

Maltbie refused to join issue on said statements, and denied the right 
of the party to traverse his return; and this objection was sustained by 
the court. 

It was then urged that the sheriff was liable by rule, on his own show- 
ing, for the amount due on the attachment. But the court held other- 
wise—Judge Dougherty presiding. And further, that it was unneces- 
sary to form the issue, as, in his opinion, the allegation on the part of 
the clerk and plaintiffs, suggests new facts, which, if true, make a case 
where the parties ought to be turned over to their remedy by action, 
for an escape, and not make the sheriff responsible by rule for a con- 
tempt of the court. Whereupon the clerk and plaintiffs in execution 
excepted, and contend that the judgment below ought to be reversed. 

lst. Because the court determined that the parties in interest had no 
right to controvert the return of the sheriff, and refused to permit them 
to do so. 

2d. Because the court decided that Maltbie, the sheriff, was not lia- 
ble, under the rule, and upon the showing made by him. 

3d. Because the.court held that, admitting the facts suggested in the 
issue tendered to be true, the parties’ remedy was by action for an es- 
cape, and not by attachment. 

ist. Is the return of the sheriff traversable? The act of 1840 is 
exceedingly broad. It declares that: ‘‘ Whenever any sheriff, consta- 
ble, coroner, or justice of the peace, shall make a return, or showing, 
under, or by virtue of, any rule, or order, of any judge of any superior 
court of this State, the same shall be made on oath, to be taken at the 
time of making such return or showing ; and the party calling for such 

cturn or showing, shall be at liberty to traverse the truth of such return or 
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showing, and upon such traverse an issue shall be formed, and tried by the 
jury, as in the case of other traverses.””—LHotchkiss, 527. 

This statute needs no comment. It applies to every return or show- 
ing made by any sheriff, under, or by virtue of, any rule, or order of 
any judge of aay superior court of this State, and secures to the party 
calling for such return or showing, the right to traverse the truth there- 
of. If this act, therefore, is valid, the decision below is unquestionably 
wrong, for they are in direct conflict with each other. 

The only objection raised to the law is, that it is supposed to inter- 
fere with that provision of our State constitution which declares, that 
trial by jury as heretofore used in this State, shallremain inviolate. Far be 
it from us to wish to curtail or abridge the right of trial by jury, be- 
lieving, as we do, with the great commentator on the common law: that 
the more it is searched into and understood, the more it is sure to be 
valued. And with the Virginia bill of rights: that in controversies re- 
specting property, and in suits between man and man, the ancient trial 
by jury is preferable to any other, and ought to be held sacred. That 
provision in Magna Charta, that no freeman shall be hurt in either his 
person or property, ‘ nisi per legale judicium purium suorum ,” but by 
lawful judgment of his peers, deserves to be written in letters of gold; 
and is justly esteemed an inestimable privilege in all civilized coun- 
tries. Of so high and beneficial anature is this right that the 7th ar- 
ticle of the amendments to the Constitution of the United States en- 
acts: “ That in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be preserved, 
and no fact tried by a jury shall be otherwise re-examined in any court 
of the United States, than according to the rules of the common law.” 
And in the second section of the 3d article of the original instrument 
it is declared, that ‘‘the trial of all crimes, except in cases of im- 
peachment, shall be by jury.” 

With these great fundamental previsions staring him in the face— 
guarding and protecting this principal bulwark of English and Ameri- 
can liberties—that judge must. be endowed with no ordinary degree of 
hardihood, who would disregard—much less seek to infringe—the right 
of trial by jury. In maintaining, however, the constitutionality and ex- 
pediency of the act of 1840, we repudiate any such imputation. On 
the contrary, it expressly guaranties this right; and while, by the 
rules of practice, no appeal is allowed in collateral issues, still the court 
has the power, in its discretion, to grant new trials loties quolies, upon such 
terms as shall appear just and reasonable. The constitution of 1798 
does not say, that all cases, in which the right of trial by jury exists, 
shall be commenced by petition and process, as ordinary suits are, and 
that six months shall intervene between the docketing and the trial 
term, and that there shall be first a trial before a petit, and then a 
special jury. If this were so, then would ail of our railroad charters 
be void; for they only allow to the landholder an appeal to a special 
jury, from the assessment of the commissioners ; when, before and since 
the adoption of the constitution, he was entitled to institute his action 
of trespass or ejectment against all intruders, in the usual way. I am 
fully persuaded that a rule of construction, fraught with the mischiev- 
ous consequences attendant on that contended for, never can be right. 
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And while it is a clear position, that if a legislative act oppugns a con- 
stitutional principle, the former must give way, and that in every such 
case it will be the duty of the court to declare the statute null, on the 
score of repugnance. Still, before the court bill be justifiable in doing 
this, the opposition between the constitution and the law must be plain 
and palpable. And such, we humbly conceive, is not true in the pre- 
sent case. 

2d. We are rather inclined to maintain the correctnessof the judge’s 
charge, upon the second assignment; and to hold that Maltbie was not 
liable to an attachment, upon the showing made by him—that Rob- 
erts, the former sheriff, escaped from custody, without his permission, 
and without any negligence on his part. 

3d. The next and only remaining question is : whether, admitting 
the facts suggested in the issue tendered, to be true, the parties’ 
remedy was not by action for an escape, and not by attachment. 
What are these facts? That the sheriff, Maltbie, permitted Roberts, who 
was in custody, under process of attachment, to go ut largein all the rooms 
of the jail with a full knowledge that there was a breach in the walls of one 
of them, through which the said Roberts could and did escape. The judge 
below suggested that these allegations presented new facts. We donot 
think so. They only deny the truth of the sheriff ’s return, and do more 
than the law required, by specifying wherein it was false. But the 
main inquiry is; conceding them to be true, and to be so found by the 
verdict of the jury, upon the issue which was tendered, did it make 
such a case as would justify the court in granting an attachment ? We 
hold the affirmative of this proposition. 

The judiciary of 1799 declares that the sheriff shall be liable either 
to an action on the case, or an attachment for contempt of court, at 
the option of the party, whenever it shall appear that he hath injured 
such party, either by false returns, or by neglecting to arrest the defend- 
ant, or to levy on his property, or to pay over to the plaintiff, or his at- 
torney, the amount of any sales which shall be made under, or by vir- 
tue of, any execution, or any moneys collected by virtue thereof.”— 
Prince’s Digest, 431, sec. 50. 

This statute alone, unsupported by anything else, would be conclusive 
upon the point: for if the facts tendered in the issue were true, Malt- 
bie had certainly made a false return, to the injury of the party. More- 
over, if the act subjects the sheriff to an . ttachment, for not arresting the 
defendant, or for neglecting to levy on his property, much more will it ad- 
judge him amenable to that process, for willfully suffering the defendant to 
escape, when in his custody under an attachment. 

But it will be found, we apprehend, that this enactment confers no new 
rights or remedies, but is declaratory only of the law, as it then stood. 
It is the duty of a sheriff, and of every other officer, to discharge with fidel- 
ity, and to the utmost of his ability, every obligation incumbent upon him. 
His conscience and oath of office bind him to this extent. If he is delin- 
quent, he incurs a double liability, namely, to the State and to the party 
injured. With proceedings at the instance of the public, we have nothing 
to do in this investigation, except to remark that whenever a_rule is 
moved for, an attachment being of a quasi criminal nature, it is in the 
name of the State. As to the redress of individuals for official default, 
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the doctrine and distinction—as laid down in Bacon and other elementary 
writers, and illustrated by the adjudicated cases in Westminster Hail 
and our own courts—seem to be this: where the sheriff has been 
willfully negligent, and obviously refuses to do his. duty, the court, in the 
administration of summary justice, will punish by attachment. It is the 
duty of courts to see that no abuses are committed by their own officers, 
which are calculated to bring disgrace on the courts themselves. If a 
sheriff therefore refuse to serve a writ, or to do so unless paid an unrea- 
sonable gratuity from the plaintiff, or receive a bribe from the defendant, 
or give him notice to remove his person or effects, or in order to prevent 
the service of any writ, the court which awarded it may punish such 
offences in such manner as shall seem proper, by attachment.—Lob. 62, 
264; Voy, 101; £. MW. B. 38; Linch, 237; 1 Bla. Rep. 6. 

If, however, there has been no circumstance of obstinacy or willful neg- 
ligence, it seems not usual to proceed in this manner, but to leave the 
party to his ordinary remedy against the sheriff by action. 

Can any one doubt for a moment under which of these heads the pre- 
seat case falls, when the prisoner is in custody of the sheriff, under 
process of attachment for contempt, and he pretendingly confines him in 
a jail, knowing that there is a hole in the wall through which he could and 
did escape ; and when, too, it is recollected, that he had the authority 
under the law to remove him to some safe jail in the adjoining counties ? 
We are aware that much is left to the discretion of the courts in these 
cases; and that consideration has been pressed upon us with all the zeal 
which the occasion demanded. Under the act creating this court, how- 
ever, we cannot hesitate to control that discretion, whenever in our Opin- 
ion it has been illegally and improperly exercised. 

In this State, under the act of 1840, there is really no excuse for turn- 
ing over parties to their remedies at law. If the facts admitted in the re- 
turn are plain, the court will proceed at once to judgment; if they are 
intricate anu difficult, or disputed, an issue is formed and submitted to a 
jury, when an opportunity is afforded of fully investigating all the facts 
and circumstances agreeably to the rules of law, and where each party 
will have justice meted out to them by the country. If the finding is for 
the officer, the motion against him will of course be arrested. If against 
him, he is then called on to comply with the order of the court, or be 
guilty of a contempt for disobedience to its pronounced judgment, for 
which an attachment will lie. 

An attachment sued out against the sheriff is carried to the coroner, 
who ought duly to return the same, and pay the plaintiff his debt and 
costs ; but if the coroner does not return an attachment of contempt against 
the sheriff, the way to compel a relurn is to move for an attachment against 
the coroner, directed to elisors. The coroner of Middlesex not having 
returned an attachment of contempt against the sheriff, the court granted 
a peremptory rule (in the first instance) for an attachment against the 
coroner, directed to elisurs, pursuant to the precedent in Andrews vs. 
Sharp, Black. Rep.911; The King vs. Packham and Clarke, 2 Black 
Rep. 1218. In Lbbotson vs. Tindall, 8 Eng. Com. Law Rep. 279, where 
the defendant was already in custody when the plaintiff’s capius issued 
against him, and afterwards escaped, the court refused to set aside an at- 
tachment against the sheriff, for not bringing in the body, and to drive the 
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plaintiff to his action against the sheriff, which was moved for on the 
ground, that the sheriff having taken no bail bond, ought not to be responsible 
summarily by attachment. In this case a writ of habeas corpus issued out 
of the Court of Exchequer, directing the sheriff to have the body of the 
defendant before a judge at chambers for the purpose of showing cause 
why he should not be discharged on the extent in aid ; the jailor, or some 
other person deputed by hin, accompanied the defendant for this purpose 
to London, where he escaped ufthout the knowledge, consent or participa- 
tion of the sheriff or under-sheriff as it was averred in the under-sheriff ’s affi- 
davit. The plaintiff then ruled the sheriff to bring in the body. At Mi- 
chaelnas Term, Vaughan, sergt., obtained arule nisi calling upon the plain- 
tiff to show cause why the sheriff should not be at liberty to amend his 
return on the writ of capias, by striking out the return on the writ, and 
returning according to the fact, “that on the receipt of the writ of the 
sheriff, the defendant was in custody atthe suit of other persons; and 
from thence, until and at the return of the writ, at the suit of other persons 
than the plaintiff; but the court, upon cause shown, thinking the first return 
substantially correct, and that the amendment was only prayed with a 
view to exonerate the sheriff, discharged the rule. The plaintiff having 
then sued out an attachment against the sheriff for not bringing in the body, 
Vaughan, sergt., obtaineda rule nisi to set aside the attachment, on the 
ground that the sheriff was innocent of this escape, and that at all events, 
he ought not to be responsible, because the defendant, being in custody 
when the plaintiff’s capias issued, the sheriff could take no bail bond for 
his security ; but if the attachment were set aside, the plaintiff might bring 
his action against the sheriff for the escape, in which case the amount of 
the damages might be inquired into, and the sheriff be thereby enabled to 
have his remedy even against the jailorin case a verdict should be obtain- 
ed against him. But the court thought that no ground had been shown for 
thus interposing in his favor, and discharged the rule. 

Here it will be perceived, that the prisoner was removed to London un- 
der a writ of habeas corpus, and that while there, he escaped, without the 
knowledge, consent or participation of the sherijf or under-sheriff, still the 
court refused to dismiss the rule for an attachment, and leave the party to 
his action ; whereas, in the case under discussion, it was proposed to 
prove, that the prisoner escaped by the willful neglect of the officer. In- 
deed, so faras his legal liability was concerned, he might just as well have 
left the jail-door open. Public policy forbids that the laws of the land 
should be relaxed in favor of sheriffsand other ministerial officers. If they 
are prompt and punctual in the performance of the duty required of them, 
they have nothing to fear. If, on the other hand, they willfully and de- 
signedly offend against the laws of the country, and the process of the 
court, they cannot complain of being visited with the appropriate penal- 


ties. 
The judgment below must therefore be reversed ; and this is the unan- 


imous opinion of the court. 
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No. 79.—Jonn E. Piepcer,gand Matitpa Pieperr, his wife, 


plainuffs in error, vs. MippLteton Harncocx, defendant in 
error. 


To call a woman a whore in this State is actionable. 





This was an action of slander, tried before Judge Wright, in the 
Superior Court of the county of Floyd, at April Term, 1846. 

The defamatory words charged in the declaration of the plaintiffs in 
error, who were plaintiffs below, were that the defendant, addressing 
one Newell Anderson, said, ‘ Hare you heard of Matilda Rheedy”’ 
(meaning Matilda Pledger, formerly Matilda Rheedy) “¢ and Micajah 
C. Martin whoring of it ¢” 

Upon the trial the counsel for the defendant demurred to the 
declaration, on the ground that the words charged were not actionable, 
which demurrer was sustained by the court, and a nonsuit awarded. 

To which decision the counsel for the plaintiffs in error excepted. 


N. L. Hurcuriys and Wittram Martin, for the plaintiffs in error, 


Insisted that the words amount to a direct charge that the plaintiff, Matilda, had 
been and was guilty of whoring, and cited the following authorities :—1 Com, 
Dig. top page 385, 386, (FE 1,) (£ 2,) and cases there referred to. ‘ Did you not 
hear A state, &c.?” To this position the counsel did not object, but assumed the 
broad ground that to gall a woman a whore, and to say that she had been guilty of 
whoring, was not actionable. 

The counsel for the plaintiff in error maintained that such a charge is action- 
able, and cited the following authorities :— 

The rule is, that if the words charged were true, the party would be subjected 
to an indictment fora crime involving moral turpitude, or be subjected to infamous 
punishment—they are in themselves actionable.—Brooker vs. Coffin, 5 Johns. Rep. 
191; Martin vs Stilwell, 13 Johns. Rep. 275. Adultery and fornication are pun- 
ishable by law.—Hotchkiss, 742, sec. 89. 

If the words fairly import the charge of a crime, and would be so understood 
by mankind, the injury is inflicted on the character of the plaintiff as completely 
and amply as if the crime had been imputed in the most direct and positive terms, 
and the plaintiff is entitled toa remedy.—Woolnoth vs. Meadows, 5 East, 463 ; 
2 Lord Ray d, 959. 

Joun W. H. Uxpnerwoop, for the defendant in error, insisted that the words 
charged in the pleadings are not actionable per se, and cited the following authori- 
ties :— Tomlin. Law Dic. vol. 1, pp. 31, 32, 33; 4 Rep. 15; Dow, 81, 92; Doug. 
389; Burrow, 2032. j 









By the Court—W arner, Judge. 


There was a demurrer to the declaration in this case, upon the 
ground the words alleged to have been spoken by the defendant were 
not actionable. If the laws of the country did not protect female 
character from such slanderous imputations, we should deeply regret 
it. In actions for slander we understand the rule to be, that the words 
alleged to have been spoken are to be taken in that sense which is most 
natural and obvious, and in which those to whom they are spoken will 
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be sure to understand them.—Starkie on Slander, 49, 50, 51, 52. 
Applying the words alleged in the declaration to this test, we can 
entertain no doubt as to their import and meaning. By the 5th 
section of the 10th division of the penal code, it is declared, any man 
or woman who shall commit adultery or fornication, or adultery and 
fornication, shall be severally indicted, and punished by fine or impris- 
onment at the discretion of the court.—Prince’s Dig. 646. The law 
presumes a loss to the plaintiff from the publishing the slanderous 
words, when a person is charged with the commission of a crime.— 
Starkie on Slander, 12; Martin ys. Stilwell, 13 John, Rep, 275. 

The reason given why the words in this declaration have not been 
held actionable in Great Britain is, that such defamation is only 
cognizable in the spiritual courts, and not punishable by the temporal 
courts ; although in Jones vs. Herne, Chief Justice Willes said, if it 
ras now res integra he should hold calling a woman a whore in public 
company was actionable.—Starkie on Slander, 24, 25. To impute 
incontinency to a female in London is actionable, because by the 
custom of the city she is liable to be carted for the offence.—Starkie 
on Slander, 27. As we have seen by the penal code of this State, the 
offence of adultery and fornication is indictable and punishable in the . 
temporal courts, and, consequently, to charge a person with either 
offence is actionable. Let the judgment of the court below be 
reversed, and the cause reinstated. 








No. 80.—Tue Apministrators or James M‘Creskey, plaintiffs 
in error, vs. Wasuineton LEapsetter, defendant in error. 


Where cross-interrogatories have relation to the subject matter of the direct examina- 
tion, and the commission is returned with the cross- interrogatories, or any one of 
them, unanswered, the whole of the testimony ought to be withheld from the jury. 

A party claiming under a grantor, as distributee or legatee, cannot impeach his deed 
for want of consideration, or because it was intended to defraud creditors. Both 
the grantor and his privies are estopped from denying it. ‘ 

A deed which recites a former deed and its loss, is evidence of the first deed, and the 
grantor and his privies are bound by the recital. 

A deed or other instrument in writing, more than thirty years old, need not be proven, 
but is admitted in evidence as an ancient document, provided its genuineness be 
satisfactorily established. 


This was an action of’ troyer for several slaves; verdict for the de- 
fendant in error, who was the plaintiff below, and motion for a new 
trial overruled. Tried before Judge Dougherty, in the Superior Court 
of the county of Hall, at March Term, 1846. 

For the facts of the case, the grounds of the motion for a new trial, 
and the errors assigned in the decision of the court below, the reader is 
referred to the opinion delivered by the Supreme Court. 
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Junius Hittyer, Jno. W. H. Unperwoop, and Basit H. Oversy, 
for the plaintiffs in error. 






















. Naruan L. 


Hvurcuins, H. and T. R. R. Cons, James P. Srxtmons, 
and 


Preptes, for the defendant in error. 





By the Court—Niszet, Judge. 





In this action of trover for certain slaves, Amy and her children and 
grandchildren, the plaintiff introduced in evidence, a bill of sale from 
Drury Leadbetter, dated in 1790, to one Buckner Harris, conveying 
certain slaves, and among them Amy, to said Harris. 

He farther introduced, in evidence, an instrument in writing, bearing 
date in 1804, signed by Buckner Harris, and attested by two w itnesses, 
one of whom ‘signed officially, as a magistrate ; which instrument appears, 
from the record, to have been recor ‘ded on the books of Green cour ity 
Superior Court, but at wh: at time, not disclosed. This instrument recites, 
or rather purports to certify, that the maker *, Buckner Harris, did, 
several years before, convey to the plaintiff, W ashington Leadbetter, 
by way of deed of gift, two negroes, to wit, Amy and Melinda, and that 
the title to said negroes was vested in him, as appeared from the records 
of the clerk’s office of Wilkes county. After which certificate or reci- 
tal, the instrument proceeds as follows: 

** Now be it known to all persons, that whereas the said deed of con- 
veyance is represented to me as being lost or mislaid, so that the said 
Washington Leadbetter cannot establish his title to said negroes, I do 
by these presents, continue to relinquish to the said Washington, all 
and singular such title as may remain in me, reserving the service of 
said negroes for his mother, during her natural life, as also to confirm 
any other agreement they may choose to enter into.” 

- The record shows farther, that the wife of Drury Leadbetter, (he 
having died shortly after the date of the bill of sale to Buckner Harris, ) 
and who is the mother of the plaintiff, intermarried with James 
M‘Cleskey, the defendant’s intestate. All the negroes mentioned in the 
bill of sale from Drury Leadbetter to Buckner Harris, were, after the 
death of the former, sold under execution as his property, except Amy, 
who fell into the possession, at the sale, of Mrs. James M‘Cleskey, then 
the widow of Drury Leadbetter. Amy remained in possession of 

James M‘Cleskey and his wife, until Mrs. M‘Cleskey died, when this 

action was brought against J: ames M‘Cleske y for Amy ‘and her descend- 

ants, some 8 or 10 in number. James M‘Cles! key dying , his represen- 
tatives were made parties. 

The plaintiff below farther proved the repeated admissions, for 2 
series of years, of James M‘Cleskey and his wife, that the property 
belonged to the plaintiff, and that Mrs. M‘Cleskey had only a life estate 
in it. 

The defendants sought to defeat the plaintiff’s title, by showing that 
the bill of sale from Drury Leadbetter to Buckner Harris was void ; 
because given without. consideration, and» to defraud creditors, and 
because possession in Harris did not accompany it. The defendants 
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also objected to the admission of the writing from Buckner Harris to 
Washington Leadbetter, because, as he alleged, it was no deed, nor the 
confirmation of one, and required its execution to be duly proven. 

The interrogatories of one Williamson Leadbetter were read by the 
defendants, to prove that the bill of sale made by Drury Leadbetter to 
Buckner Harris was fraudulent, and the interrogatories of one Strick- 
land were tendered by the plaintiff to impeach the credibility of William- 
son Leadbetter. In the direct examination of Strickland, he was asked 
torelate what he had heard Williamson Leadbetter say, about making fifty 
dollars for swearing in the case for M‘Cleskey. To which question Strick- 
land answered, that he heard Williamson Leadbetter say, whilst speak- 
ing of his testimony in this suit, that fifty dollars was better than nothing. 

Upon the cross-examination, the witness was asked, “ From whom 
did he (Williamson Leadbetter) say he was to receive fifty dollars, or 
any other sum, for the testimony?’ Which last cross-interrogatory was 
not answered, and the admission of the whole of Strickland’s evidence was 
excepted to on that ground. The court overruled the exception and 
admitted the interrogatories. 

Such are the facts in this case, which appear to us be necessary to a 
clear understanding of the points made in the assignment. 

Upon the trial, the court instructed the jury that the interrogatories 
of Strickland were admitted, because he did not consider the answers of 
Strickland on the subject of what Williamson Leadbetter had said about 
the fifty dollars, as impeaching the eredibility of Leadbetter. 

Also, that the defendant could not impeach the deed or bill of sale 
from Drury Leadbetter to Buckner Harris for fraud, or for want of con- 
sideration; that it was binding on Drury Leadbetter, and all claiming 
under him as distributees or legatees ; that he could not take advantage 
of his own fraudulent intent; and that if the jury believed that the 
defendant held the negroes under him as a distributee or legatee, he 
could not set up the fraud of said Leadbetter in avoidance of the deed. 
That the paper purporting to be a bill of sale from Buckner Harris 
to Washington Leadbetter, vesting a life estate in Mrs. M‘Cleskey, was 
but a declaration of what he before had done; that such declaration 
was no legal evidence of his having done the thing ; that such declara- 
tion would bind Harris as an admission, but as between other parties, 
it was not binding as evidence that he had executed a good and valid 
bill of sale ; that if the latter clause should be considered as a convey- 
ance, the whole instrument must be considered; and if the first part of 
it should be considered as a deed or confirmation, it also showed that 
he had before executed a deed conveying an absolute and unqualified 
estate to plaintiff, without any reservation of a life estate to his 
(plaintiff’s) mother. That if the deed had been made as recited in the 
instrument, its loss did not divest the title to plaintiff, and revest it in 
Harris; and therefore, in 1804, Harris had no title to convey to any 
one, much less could he, by the paper in evidence, create or convey a 
different estate from that created and conveyed in his first deed; and 
consequently, the paper under consideration could not operate as a deed 
of conveyance creating a life estate in Mrs. M‘Cleskey, and at her death 
remainder to the plaintiff. ‘ 

The learned judge gave other instructions to the jury, which, as they 





554 SUPREME COURT OF GEORGIA, 


Administrators of ‘McCleskey, vs. Leadbetter. 


were not made the ground of error, are not here repeated. Under the 
charge of the court, the jury found a verdict for the plaintiff. Where- 
upon, the defendant moved a rule for a new trial, which being refused, 
he brought his writ, assigning as follows, to wit: 

Ist. That the court erred in permitting the instrument executed by 
Buckner Harris to plaintiff, to go as evidence to the jury. 

2d. In permitting the interrogatories of Strickland to be read to the 
jury, when a material cross- -interrogatory was not answered. 

3d. In charging the jury that the defendants below could not impeach 
the deed from Drury Le: adbetter to Buckner Harris for fraud, or want 
of consideration, or because Harris never had possession of the property 
mentioned in the deed. 

Thus, with wearisome but necessary tediousness, have we arrived at 
the points in this case, for the judgment of this court. 

We shall consider the 2d error first. On principle, we think the 
interrogatories of Strickland ought to have been rejected, upon the 
ground that the cross-question was not answered. 

It is a power incident to courts of justice, in cases where a witness 
resides abroad, out of the jurisdiction, and refuses to attend, or is sick 
and unable to attend, to cause his testimony to be taken, by order, or 
commission for that purpose. The commission to take the depositions 
of a witness thus situated, is accompanied usually by interrogatories, 
filed by the parties on both sides.—Greenleaf, 387-8-9, and authorities 
cited in note on page 388. As, however, difficulties lay in the way in 
England, of the enforcement of a witness to answer, by courts of com- 
mon law, the whole ~ utter was regulated by acts of ‘Parliament.—13 
Geo. 3, and 1 Wm. 

At common law, oe by statute, the right of cross-examination is 
studiously maintained.— Tidd Prac. 809-10-11. 

The power of issuing a commission to take depositions, is incident to 
courts of common law, in this country, as in England ; but the manner 
in which it is to be exercised and enforced in the States is variously 
prescribed by statute. By act of the General Assembly of the State 
of Georgia, of February 1799, (Prin. 425,) it is enacted, that ‘ where 
any witness resides out of the State, or out of any county, in which his 
testimony may be required in any cause, it shall be lawful for either 
party, on giving at least ten days’ notice to the adverse party, or his or 
their attorney, accompanied with a copy of the interrogatories intended 
to be exhibited, to obtain a commission from the clerk of the court in 
which the same may be required, directed to certain commissioners, to 
examine all and every such witness or witnesses, on such interrogatories 
as the parties may exhibit,” &c. 

By this act, notice is to be given to the adverse party, with a copy of 
the interrogatories in chief to be exhibited; obviously with a view to the 
right of cross-examination. 

Farther: by this act it is made the duty of the commissioners to exa- 
mine the witness on such interrogatories as the parties may exhibit. Such 
examination thus taken may be read on the trial, on the motion of either 
party. The right of cross-examination, and, by all necessary implication, 
of having the cross-questions answered, is thus secured. If the examina- 
tion is not taken as the statute directs—that is, among other things, if 
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the questions of bath parties are not answered—it shall not be read at the 
trial. This conclusion, if it needed it, is strengthened by the provision 
which our laws make for compelling a witness to answer.— Hotchkiss, 
584-5. 

It is scarcely necessary to remark that these statutes do not repeal the 
rules of law which regulate the admission of evidence. For example, 
they do not repeal the common law, as to what is the manner or extent of 
the cross-examination. Aside from our own statutes, the general rule at 
law is, that no evidence shall be admitted, but what is or might be under 
the examination of both parties. — Greenleaf, 620, sec. 554; 1M. and S. 
4,6; McCl. and Y. 160; 3 Sumn. 98, 104-5; 1 Starkie, 270-1. 

This rule does not mean that the party suing out the commission shall 
be deprived of the benefits of his witness’s testimony, by failure of the 
other party to exercise the privilege of cross-examination, or by the dere- 
liction of the commissioners, or the contumacy of the witness; but it 
does mean that a party, seeking the privilege of cross-examination, shall 
not be forced to trial without it. It certainly does mean that interrogato- 
ries ought not to be read, where cross-questions are filed and unanswered, 
provided they are such as, by law, ought to be answered, until the pro- 
cesses of the court @re exhausted to compel the witness to answer.— 
Greenleaf, 621; 2 M. and Rob, 207. 

I have been thus particular in planting the power of cross-examination 
upon a foundation, laid in authority, because of the sacred character of 
the right. The power of cross-examination is the most efficacious test 
which the law has devised for the discovery of truth. Without it viva 
voce examinations, and more particularly examinations by commission, 
would be very unsafe: the ingenious witness, or still more ingenious ex- 
aminer in chief, might easily evade the truth, and at the same time avoid 
the pains of perjury. The right to be confronted with the witness, and 
to sift the truth out of the mingled mass of ignorance, prejudice, passion, 
and interest, in which it is often hid, is among the very strongest bul- 
warks of justice. By means of it ‘the situation of the witness with re- 
spect to the parties, and to the subject of litigation; his interest, his mo- 
tives ; his inclinations and prejudices ; his means of obtaining a correct and 
certain knowledge of the facts to which he bears testimony ; the manner 
in which he has used those means ; his powers of discernment, memory 
and description ; are all fully investigated and ascertained, and submitted 
to the consideration of the jury.”—Greenleaf, sect. 446. 

Let us inquire, now, whether the case before us was such a one as, 
according to the law of evidence, required the withholding the interroga- 
tories from the jury. 

It will be remembered that the defendant in the court below had ex- 
amined a witness, Williamson Leadbetter by name, to prove that thé 
deed from Drury Leadbetter to Buckner Harris was void. The plaintiff 
sued out a commission to examine Strickland, and, among other things, 
for the purpose of impeaching the credibility of Williamson Leadbetter. 
To do this, one of the questions in chief is the following: ‘ Relate what 
you have heard him, the said Williamson, say about making fifty dollars, 
by swearing in the above case for McCleskey, the defendant” The 
cross-question elicited by this question in chief, and which was not an- ~ 
swered, is the following: ‘‘ From whom did he say he was to receive the 
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fifty dollars, or any other sum, for the testimony ?’? The answer to the 
direct question is: “I heard him, Williamson Leadbetter, say, while 
speaking of his testimony in the above suit, that fifty dollars was better 
than nothing.” 

The rule as to what cross-questions may be put is this, to wit: a party 
has no right to cross-examine any witness, except as to facts and circum- 
stances, connected with the matters stated in his direct examination.— 
14 Peters’? Rep. 448-461. 

It is true that a party may call a witness, and if he does not examine 
him in chief, the opposite party may swear him on his account, and ex- 
amine him generally. How far the examination of a witness by commis- 
sioners, under our statute, makes him a witness generally for both parties, 
we need not decide, being willing to rest this case on the strict rule as to 
cross-examination, laid down by Mr. Justice Story, in 14 Peters. 

The object of the direct question is to prove, by Williamson Leadbet- 
ter’s own statements, that he had received money to testify in the case, 
and thus to destroy or weaken his credibility with the jury. The answer 
is, that witness heard him say, in speaking of his testimony, that fifty dol- 
lars was better than nothing. Now, judging of the cross-interrogation, 
by the direct question and its answer, we believe that it must be held to 
relate to a fact or circumstunce, connected with the matter stated in the 
direct examination. The mattér stated is, the making of fifty dollars by 
swearing ; the circumstance or fact connected with it, is the person from 
whom he received it. The connection is plain. 

Now, how far the answer of the witness, to the question propounded in 
the direct examination, did, in fact, impeach the credibility of Williamson 
Leadbetter, is not our province to determine ; nor was it the province of 
the court below to determine. It is the right of the jury, and their right 
exclusively, to pass upon the meaning and effect of the testimony submit- 
ted tothem. Nor can we or the court below determine how far the 
answer of the witness to the cross-question, would have modified the 
meaning and effect of his answer to the direct question. We are convinc- 
ed that the party had the right to have the circumstances under which 
Williamson Leadbetter made this statement explained ; and having cross- 
examined the witness with this view, and the commission having been 
returned into court with this question unanswered, it was the duty of 
the court to have withheld the interrogatories from the jury. 

But we are ‘mwilling, notwithstanding, to send this cause back upon 
this ground. This error is assigned on a refusal of the court below to 
grant anew trial. New trials are within the sound legal discretion of 
the court. We shall not,except in plain and strong cases, interfere with 
the exercise of that discretion. Notwithstanding the error (as we belieye 
H to be) of the court, in admitting the testimony, yet we can readily 
believe that, in this case, the jury might have found as they did, had it 
been rejected. Admitting the unimpeached truth of everything testified to 
by Williamson Leadbetter, yet the jury might have found as they did find. 
The courts will not set aside a verdict, on account of the admission of 
evidence which ought to have been rejected, provided there be sufficient 
without it to authorize the finding.— Tidd, 907 ; 1 Taunt, 12. 

We are satisfied that there is no error, in the record, on the third 
ground of error. We are of opinion, with the court below, that a deed, 
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void as against third persons, is yet binding inter partes ;*and that it is 
also binding upon privies. No one can allege aught against his own 
deed ; nor can any one allege anything against a deed, who sets up a 
claim under the grantor. Both the grantor and those who claimeunder - 
him are estopped from pleading that his act is void, because a fraud on 
the law. It may be true, that the deed from Drury Leadbetter was a 
voluntary deed, without consideration, and made expressly to defraud his 
creditors ; yet it is nevertheless true, that if the defendant did set up a 
claim to the property in question, as his distributee or legatee, he was 
estopped from so doing. Whether he did claim in that character or not, 
was very properly lefi to the jury. 

There are some modifications of the general proposition assert- 
ed above: for example, one may attack the deed of a grantor, who 
claims under him, by prior deed. But the general principle, as applicable 
to the facts of this case, is true.—1 Starkie on Lvidence, 369, note; 4 
Binney, 231; 1 Dallas, 67; 3 Mason, 378; 2 Rand. 354; Greenleaf, 
28; 9 Cranch, 43; 11 Johns. 97; 2 Derm Rep. 171; 2 Taunt. 2785/2 
B. & A, 367; 2 Smith’s Leading Cases, 452. 

In treating of the first assignment, which, for convenience, we make last 
in the series, it does not become necessary to give a corstruction to 
every part of the instrument made by Buckner Harris to the plaintiff 
below, Washington Leadbetter. The exception taken is to its admissi- 
bility generally ; and in the argument, because its execution was not 
sufficiently proven. It was rightfully admitted as an admission against 
Harris, the maker. We also think it was evidence of the fact of a pre- 
vious deed from him to the plaintiff, the execution and loss of which it 
recites. A deed which recites a prior deed is evidence of the first deed, 
and the grantor is estopped from denying it. 

Although this paper is not a deed, yet the principle applies to this in- 
strument, let its technical character be what it may. 

Both this paper and the previous conveyance, to which it refers, are part 
of the plaintiff’s title, and as such, were material to his case. As to 
what extent, together or singly, they prove a title in him, we are not 
authorized to say: of that the jury was the proper judge, 

In regard to the rule, that the recital in a deed of the execution of a 
previous deed is evidence of the fact, and binding upon the party making 
it, and privies, see Greenleaf, 26, 27, sec. 23; Willes, 9; 6 Peters, 611; 
4 Peters, 1, 83; 1 Starkie, 369; 6 Mod. 44, Salk. 285; 4 Bing. 231; 
2 Lev. 108, 109; Gilb. ZL. Hv. 100; and particularly the case of Car- 
ver vs. Jackson, reported in 4 Peters, 1 to 87, where the whole doctrine 
is discussed with extraordinary ability by Mr. Justice Story. 

This paper was properly admitted as an ancient document. The usual 
proof of execution was not necessary. In the nervous language of Buller, 
in Rex vs. The Inhabitants of Farringdon, (2 Te R. 471,) “It is an 
established rule, which holds, in case of every deed, that if it be above 
thirty years standing, it proves itself.” 

This document is more than thirty years old. We take the rule upon 
this subject to be this: ‘* An ancient deed, by which is meant one more 
than thirty years old, having nothing suspicious about it, is presumed to 
be genuine without express proof, the witnesses being presumed dead ; 
and if it is found in the proper custody, and is corroborated by ancient or 
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modern corresponding enjoyment, or by other equivalent or explanatory 
proof, it is to be presumed that the deed constituted part of the actual 
transfer of property therein mentioned.”— Greenleaf, 173-4, sec. 142-3-4, 
They are to be considered as parts of the res geste, from which we infer 
the whole transaction, ex uno disces omnes: or, to use the beautiful and 
apt illustration of Professor Greenleaf: ‘ The residue of the transaction 
may be as unerringly inferred from the existence of genuine ancient doc- 
uments, as the remainder of a statute may be made out from an existing 
torso, or a perfect skeleton from the fossil remains of a part.” It is 
necessary, however, to ascertain the genuineness of these ancient docu- 
ments, for their value depends upon that fact. This may be shown 
prima facie, by proof that the document comes from the proper custody, 
or by otherwise accounting for it. Documents found in a place in which, 
and under the care of persons with whom, the care of such papers might 
naturally and reasonably be expected to be found, are in precisely the cus- 
tody which gives authenticity to them.— Greenleaf, 172, sec. 142 ; 2 Bing. 
N. C. 183, 200, 201; 2 Anstr. 601; 3 Taunt. 91; 5 Price, 312; 1 ib. 
225, 232; 2 ib. 303, 307; 4 Wheat. 213, 221; 9 Peters, 663-675 ; 5 ib. 
319, 344; 3 Johns. Cas. 283; 5 Cowen, 221; 7 Wend. 371; 2 Nott 
and M’Cord, 400 ; 2 ib. 55; 2 M. and Rob. 240. 

Now, for the custody of this document, there is no place provided by 
law ; there is tor such a paper no legal depository. The person interest- 
ed in and claiming under it, is the person naturally and reasonably ex- 
pected to keep it. So far as the record discloses the facts, it came out of 
Washington Leadbetter ; it was found in his custody ; he exhibited it in 
evidence, and he is the person who is named in it as the remainder-man. 
Who else should have it? or where would one go to find such a paper, 
but to him, of all the world most interested in it ? 

It is farther desirable, that there be proof of some act done in reference 
to the document offered, as further assurance of its genuineness ; such 
as early possession and enjoyment, or modern possession and user. And 
in all cases where unexceptionable evidence of enjoyment, referable to 
the document, may reasonably be expected to be found, it must be pro- 
duced.—Greenleaf, 173, sec. 143; 1 Phil. Ev. 277; 10 B. and C. 17. 

In the case béfore us, the record shows possession in the tenant for life 
at a very early period, and down to her death, and the assertion of the 
plaintiff’s claim immediately on her death. Also the suing out, by the 
plaintiff, of a process against the defendant, before the death of the ten- 
ant for life, to enjoin him from taking the property out of the jurisdiction 
of the court. So that this part of the rule seems to have been complied 
with. 

Further evidence of its genuineness is found in the fact of its having 
been recorded, which, according to some of the authorities, dispenses 
with proof of possession, or other act of enjoyment referable to the deed. 

A very grave question has been made, whether proof of possession is 
not indispensable ; or whether its absence may be supplied by other satis- 
factory corroborative evidence—Chancellor Kent, sustained by many 
authorities, holding the former opinion. For this position, see 3 Johns. 
Cas. 283; Coke Lit.66; 1 Roll. R. 132; Skin. 239; 2 Mod. 323; 
110 Black. R. 532; 3 Johns. It. 292, 298. Whe latter proposition how- 
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ever, seems to be sustained by more numerous, if not higher authori- 
ties, and is considered as the rule. 

It is now agreed, that where proof of p »ssession cannot be had, the deed 
may be read, if its genuineness is satisfactorily established by other cir- 
cumstances.—6 Dow, 202, by Lord Eldon; 9 Ves. 5; 2 C. and P. 440; 
4 Wheat. 213, 221; 3 Johns. Cas. 283, 287; 5 Cow. 221,225; 7 Cow. 
431; 7 Wend. 371, 373-4: also the cases collected in Cowen and Hills 
notes to 1 Phil. Ev. 477. 

The principles stated apply to all documents or writings which convey 
rights of any kind, as well as to deeds and wills.—See 2 7. KR. 470-71; 
5 T. R. 412, in note; 4 B. and Ald. 376 ; 6 Eng. C. L. Reps. 452. 

Let the judgment of the court below, for these reasons, be affirmed. 


~ 


No. 81.—Lorenzo D. Davis, plaintiff in error, vs. Ausey B. 
Barker, defendant in error. 


An execution is valid, issued upon a confession of judgment, which appears on the 
writ, and which has been registered together with the declaration and judgment, 
upon the permanent records of the court, although the clerk has omitted to enter 
said confession upon the minutes. 

An entry of confession of judgment, on the declaration of file in the cle rk’s office, is 
sufficient, in the absence of all proof, to discredit the memorandum, to authorize 
the court wherein it was made, to have it transcribed on its minutes at any subse- 
quent term, in order to preserve their harmony. 

No notice to the defendant is necessary, to warrant an application to the court, to 
enter saia confession, nunc pro tune. 

Is it necessary that a confession of judgment, which is the act of the party only, should 
appear on the minutes? And can aclaimant after issue joined, and a trial on the 
inerits, except to the regularity of the previous proceedings in the cause? Quere? 


For the facts of the case, and the errors assigned, the reader is referred 
to the opinion of the Supreme Court. 


Joun W. H. Unperwoop, and Writtam Martin, for the plaintiff in 
error, made the following points : 


Ist. Process may be amended by the instructions given the clerk ; 

2d. The plea roll may be amended by the imparlance roll ; 

3d. The verdict may be amended by the recollection of the judge ; 

4th. The judgment may be amended by another part of the record, if 
the judgment will be thereby affirmed ; 

5th. If important rights are likely to be jeoparded, amendments will be 
allowed, that would otherwise be refused ; 

6th. The record was sufficiently full, and ought to have been allowed 
to go to the jury ; 

And submitted the following authorities :—1 Bac. Abr. 154, 157, 159, 
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164 to 167; 1 Ainne’s Comp. 15; 1 Hill’s Rep. 167, 209, 239; 2 Hill's 
Rep. 451, 476; Schley’s Dig. 130, 136; 1 Tidd’s Prac. 660-1-2; 1 
Jac. Law Dic. 85 to 90. 








H. and T. R. R. Coss, for the defendant in error. 


By the Court—Lumprxin, Judge. 


An execution, issued from the Superior Court of Lumpkin county, in 
favor of Lorenzo D. Davis, against one Elias Turner, and was levied on 
two slaves, which were claimed by Alsey B. Barker. At March term, 
1846, the cause stood for trial on the appeal—Judge Wright, presiding. 
The fi. fa. was offered in evidence and rejected by the court, and the levy 
ordered to be dismissed, upon the ground that the confession of judgment 
by the defendant had never been entered on the minutes of the court, 
although endorsed on the declaration, and enrolled with the other pro- 


ceedings. . 
It was moved to have the confession entered nunc pro tunc and over- 


ruled. 

At the adjourned term of the court in June, a new trial was applied for 
on the grounds, that the court had erred in repelling the execution, and ° 
in refusing the motion to supply the defect in the minutes. The appli- 
cation was denied, the court adhering to its former decision upon both 
points; whereupon, counsel for the plaintiff in execution excepted. 

There is no complication in the facts of this case, and we will come, 
therefore, at once to the errors assigned to the opinion of the circuit 
judge. 

Formerly, the rules of law were much more rigorous, with respect to 
amendments, than they are at present. The several statutes of jeofails 
show this: Edward 1, says Britton, granted to the justices, to record the 
several pleas, pleaded before them, but they were not to erase their 
records so as make them justify their own misdoings, nor amend them. 
And this ordinance, we are told, was so rigidly observed, that when Justice 
Hengham, in the reign of that monarch, moved with compassion for the 
circumstances of a poor man, who was fined 13s. 4d., erased the record 
and made it 6s. 8d., he was fined 800 marks, with which a clock-house, 
at Westminster, was built and furnished with a clock. As to the clock, 
however, it seems there is some incredulity growing out of a chronological 
difficulty, clocks not having been in use till a century afterwards. 

Now, it is hard to prescribe a limit to the power and practice of the 
courts, in regard to amendments. Even as far back (1780) as Ed- 
dowes ys. Hopkins, (Douglas, 376,) Lord Mansfield said: “‘]t was im- 
possible to believe there was such an absurdity in the law, as that a mere 
mistake of the officer should be without a remedy.”? And he mentioned 
the case of one Gibson, who had been tried for robbing Mr. Francis, and 
convicted; an!a mistake being discovered inthe verdict, upon consulta- 
tion with all the judges at his chambers, it was corrected from minutes 
signed by the jury, and the prisoner executed. 

And in the case of Mara vs. Quin, 6 Term Rep. 1, the court, forti manu, 
with strong hand, allowed the judgment to be signed, filed, and docketed, 
as of a day, two years in fact before it was obtained, because it advanced 
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the purposes of justice. And Lord Kenyon, Chief Justice, made this me- 
morable declaration: ‘* The forms of the court are always best used 
when they are made subservient to the justice of the case.” 

In Mechanics’ Bank vs. Minturn, 19 John. Rep. 244, the clerk of the 
court of the interlocutory judgment against the endorser, made a mistake 
in the assessment of damages, by calculating the interest for one year 
less than the actual time, and the attorney of the plaintiff, without observ- 
ing the mistake, filed the report of the assessment and entered final judg- 
ment thereon, and on receiving payment of the amount and costs acknow- 
ledged satisfaction, which was entered of record. Upon the payment 
over of the money to his client, the mistake was detected, but the 
defendant refused to rectify it. The court, on motion for that purpose, 
ordered the entry of satisfaction of the judgment, and all proceedings in 
the cause, subsequent to the interlocutory judgment, to be vacated ; and 
the report of the clerk of the assessment of damages, and the record of 
the judgment and the satisfaction thereof, to be taken off the files of the 
court, and canceled, and the damages to be re-assessed by the clerk, 
allowing the defendant credit for the amount paid by him. 

In Hancock’s case, 1 Saund. 336, note 10, it is laid down that if a 
judgment be entered de bonis propriis, instead of de bonis testatoris, si, &c., 
it is considered as a mere clerical mistake, which the court below will 
amend on motion, even after the record has been removed by error, and 
argument had in the Court of Error. 

The Court, in Short vs. Coffin, 5 Burrow, 2730, permitted a similar 
amendment. And Lord Mansfield, in delivering its opinion, called it a 
mere mistake of the clerk. And he cited the case of Chapman vs. Gale, 
2 Lev. 22, where a like amendment had been allowed as a misprision of 
the clerk, upon the affidavit of the attorney, that he gave his clerk instruc- 
tions to enter the judgment up according to the plea. 

In Close vs. Gillespey, 3 John. Rep. 518, a judgment had been entered 
upon a warrant of attorney, and the same was regularly signed and 
docketed ; but by the negligence of the attorney, the plea of the defend- 
ant was not signed, nor was the name of the defendant’s attorney inserted 
in the record. The plaintiff was allowed to amend the record nune pro 
tunc, though a subsequent judgment had been entered up against the defend- 
ant, in which a preference was claimed. 

Here, it will be perceived that there was no regular judgment until 
the plea was signed. But the court, in furtherance of justice, made valid 
a proceeding which before was nugatory. 

In affirmance of the judgment, (and it will be observed, that there is 
much more latitude and liberality displayed by the court, in allowing 
amendments which go to uphold judgments, instead of to defeat them; 
the judgment itself may be set right by another part of the record, in a 
fact which appears to be the misprision or neglect of the clerk, as in the 
mistake of the names of parties, and such like. 

In debt against A, the judgment was quod predictus B capiatur, when 
it should have been predict. A ; nevertheless, this shall be amended.— 
Roll. Abr. 337. 

So in an action brought by Robert Meredith, and the judgment, as en- 
tered, was, quod predict. Carolus Meredith recuperet : the court held this 
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amendable, being only the fault of the clerk, the misprision being in the 
name which was right in the rest of the record.—1 Bac. Abr. 165. 

The omission of the clerk to enter upon the minutes the confession of 
judgment, was clearly a mistake in the discharge of a mere ministerial 
duty ; and I flatter myself that the authorities quoted show, most satisfac- 
torily, that it is a power incidental to all courts, to correct the errors of 
their ministerial agents, to subserve the ends of justice. . And if verdicts 
and judgments can be amended, and executions likewise, even after a sale 
under them by the sheriff; and that, too, as of course, and without a rule 
or notice to the defendant in execution, (1 Hill Rep. 245,) it follows, 
a@ multo fortiori, that it was competent for the court, in this case, to have 
ordered the confession to be inserted in its minutes, provided it had been 
necessary. 

It is contended with great ingenuity, by the counsel of the claimant, 
(and if any one could sustain this decision it were he !— Si Pergama dex- 
tra! &c.,) that there is no evidence of this confession to authorize this 
entry to have been made onthe minutes. Butif verdicts can be amended, 
and numerous precedents are found to that effect, from notes taken 
by the judge at the trial, by notes of counsel, and by affidavit of others, 
from memory, of what took place at the trial, (Cro. Charles, 338 ; Buller’s 
NN. P. 320; 1 Strange, 513; 1 Salk. 50, and 2 Lord Raymond, 895,) 
then I am clear, with all due deference for my brother Wright, that the 
endorsement on the writ, in this case, was enough to justify the order 
which was applied for in this case ; and this writing might have been 
strengthened (if anything were wanted to strengthen it) by parol proof. 

This paper was in the custody of the clerk, a sworn officer, and not- 
withstanding many of our clerks are negligent to a fault, in allowing all 
persons to have access to the records and papers of file, in their keeping, 
still, in the absence of all evidence calculated to cast suspicion upon this 
memorandum, I think we are bound to presume that it is the act of the 
defendant—his written acknowledgment that judgment shall be rendered 
against him for the amount therein stated. 

The Court of Appeals in South Carolina, held that the entry of a non- 
suit, on the back of a declaration, was evidence of the termination of that 
suit, at any rate in the court where the nonsuit was awarded.— Baker vs. 
Deliesseline, 4 McCord’s Rep. 372. 

It is suggested, in argument, that the rights of third persons, perhaps the 
claimant himself in this very cause, might be prejudiced by permitting the 
confession to be registered. As to the effect of this act, it is quite another 
thing. The only question before us is, as to the power and duty of the 
court to cure the omission apparent on its minutes, in order to preserve 
the symmetry of its proceedings. Jor no other purpose do I deem this 
correction important ; and to attain this object, the minutes of a court are 
always subject to its control. Besides, this objection, if well taken, 
would virtually abrogate the right to amend verdicts, judgn ents, execu- 
tions, or anything else, in any cause. ‘The very application to amend is 
predicated upon the presumption, that the proceeding to which it refers 
is defective in something material; otherwise, it would be unnecessary 
to make it; and, of course, somebody will be affected by it. The first 
duty of courts is, upon application made, to amend what is amiss in their 
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proceedings ; but in doing so, they will so shape their orders as not to 
work injustice to others. 

A regular judgment of the court was signed by the attorney of the 
plaintiff, upon this confession. It was entered on the execution, an 
office-book open to the inspection of all, anda fi. fu. regularly issued 
thereon ; and the whole proceeding, not only of file in the clerk’s office, 
but recorded upon the books kept for the registration of all the, judicial 
proceedings of the court. We should be strongly inclined to hold that 
this was notice enough to subsequent purchasers, and all persons whatso- 
ever. 

The case of Fugua & Hewitt vs. Carriel & Martin, (1 Ala. Rep. 170,) 
shows that notice to the defendant was not necessary to authorize the 
court to correct its own minutes. And the authorities to this point might 
be multiplied to almost an indefinite extent. No notice is ever required 
where the error or oversight is apparent on the face of the papers them- 
selves. 

As this confession was the act of the defendant, and not of the court, 
we are by no means convinced that it was required to be put upon the 
minutes ; nor aré we prepared to say that the objection, however fatal, 
if taken in time would be available, not only after issue joined on the 
claim, but after trial and verdict on the merits, and when the case was 
pending the appeal. , 


Judgment reversed. ’ 





No. 82.--Luxe Rosinson, plaintiff in error, vs. THE STATE oF 
GeoraeiA, defendant in error. 


The’common-law right of a prisoner to challenge a juror, “ propter affectum,” is not 

,, taken away by the act of 1843, prescribing the oath to be administered to jurors in 
criminal cases: that act only prescribes the manner in which the right shall be 
exercised. 

If a prisoner desires the benefit of his right to challenge a juror, “ propter affectum,” 
he must, under the provisions of the act of 1843, ask the court for the appointment 
of triers for that purpose, in the manner pointed out by the common law. 

When the property in a negro alleged to have been stolen, is charged in the indict- 
ment to be the property of the prosecutor, evidence that he was the purchaser of 

_ the negro, at sheriff’s sale, under the incumbrance of a mortgage, after condition 
broken, as the property of the prisoner coupled with the lawful possession, was 
held to be sufficient to maintain the allegation. 


This was an indictment against the plaintiff in error for the larceny of 
a slave named George, the property of Samuel Buffington, senior, who 
was the prosecutor, tried before Judge Merriwether, in the Superior Court 
of the county of Baldwin, at August Term, 1846, and which resulted in 
the conviction of the prisoner. " 

In the course of empanneling a jury, one Digby was called, and being 
sworn on his voire dire, he was asked the questions prescribed by the 
act of 1843, to wit: ‘‘ Have you, from having seen the crime committed, 
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or having heard any part of the evidence delivered on oath, formed and 
expressed any opinion in regard to the guilt of the prisoner at the bar ?” 
Which the juror answered in the negative. Then the further question 
was propounded: “‘ Have you any prejudice or bias resting on your 
mind for or against the prisoner at the bar??? Which the juror also an- 
swered in the negative. Whereupon said juror was offered on the part 
of the State as competent, when the counsel for the prisoner, with a view 
further to test his competency, required that he should be asked the fur- 
ther question, whether “ he had formed and expressed any opinion as to 
the guilt or innocence of the prisoner?’ so as to ascertain whether the 
said juror had formed and expressed any opinion in regard to the prison- 
er’s guilt or innocence from report or otherwise, which was objected to 
on the part of the State, and the objection sustained by the court. A jury 
of twelve was at length empanneled and sworn, to try said cause, upon 
the plea of “not guilty,” whose qualification and competency were 
ascertained in the above manner. 

* Witnesses were then introduced in behalf of the State, who, among 
other things, proved that the boy George, with Edy, his mother, and 
several other slaves, was sold at Sheriff’s sale, as the property of the 
prisoner, and the boy George and his mother Edy, and some others, were 
purchased at said sale, by the prosecutor, in the year 1842, and that 
George was worth about $500. The boy was missing from the pro- 
secutor’s plantation about the first of (March, 1846. That George was 
one of the negroes in controversy, in a suit pending in Baldwin Superior 
Court between Harper Tucker and the prosecutor, and that he had been 
levied on, after the prosecutor’s purchase of him, by a mortgage ft. fa. in 
favor of said Tucker. As to the portion of the te stimony on the part of 
the State, from which it is supposed the jury inferred the prisoner’s guilt, 
there having been no objection to its admission, it is deemed unnecessary 
to state it here. The testimony in behalf of the State having been 
closed, the prisoner’s counsel proposed to prove, that when the boy 
George was sold by the sheriff, he was sold subject to the mortgage of 
said Harper Tucker, for the purpose of showing that the property in said 
boy was not in the prosecutor, but in the prisoner, which the court re- 
fused to allow, on the ground that whatever title was in the prisoner 
when the boy was sold, passed to the prosecutor by that sale, as much 
so as if the prisoner had himself made the sale ; and that it was not 
necessary that the prosecutor should have the absolute and entire pro- 
perty in the negro, to maintain the allegation # the indictment that the 
negro was his property. 

It was. then proven, on the part of the prisoner, by one Searcy, that 
prosecutor’s son went for him to go with his dogs and catch two boys, 
Edward and the said George, that had run aw ay from the prosecutor. 
Witness went and drove for ‘them, and caught the boy Edward, and struck 
another track, and pursued it to the river, and down the river some dis- 
tance. This was a day or two after the boy was missing. Witness did 
not see the place where the boy went into the river. A few days after- 
wards, the prosecutor sent for witness, requesting him to go and search 
for George. Witness went, but did not strike any track, and returned 
home. The counsel for the prisoner then offered to prove, the admis- 
sion of prosecutor, that the boy George, in all likelihood, was drowned 
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in the river at the time the boy Edward was caught, which being 
objected to, was repelled by the court, and the counsel were not per- 
mitted to put the question. 

The counsel for prisoner then offered the mortgage fi. fa. in favor of 
Harper Tucker against the prisoner, which was levied on the boy George 
afier the purchase of him by the prosecutor, with the levy and entry of 
“¢lain” by said prosecutor thereon, for the purpose of showing that the 
property in the boy George, at the time of the alleged larceny, was in 
the sheriff and not in the prosecutor, and thereby to disprove the allega- 
tion that he was the property of the prosecutor; which was repelled by 
the court upon the ground that the mere levy of the fi. fa., without an 
actual sale under it, did not of itself divest the title acquired by the pros- 
ecutor, and the fact of such levy, if true, did not of itself counteract or 
negative the charge in the indictment, that the said negro George was the 
property of the prosecutor. ; 

The counsel tor the prisoner then tendered in evidence a paper for the 
purpose of negativing the ownership of the prisoner, which, it was stated to 
the court by counsel, showed that a claim had been interposed by the pros- 


ecutor to the boy George when levied on by the mortgage fi. fa., and that 


said claim had been withdrawn, and also the forth-coming bond of the 
prosecutor, by which he had the possession of said negro George at the 
time of the alleged larceny, which was rejected. 

The counsel for the prisoner then offered in evidence a paper, which, 
they stated to the court, was a bill in equity filed by the prosecutor and 
Donald M’Donald, the purchasers at sheriff’s sale of the mortgaged pro- 
perty, against-said Harper Tucker, also a purchaser of another portion of the 
mortgaged property, for the purpose of compelling contribution between 
all the purchasers of the mortgaged property to the discharge of the mort- 
gage, and enjoining said levy, the said bill being tendered to disprove the 
fact of property in the prosecutor. Which was rejected by the court. 

To all which decisions of the court below the counsel for the prisoner 





excepted. 
For the assignment of errors, see the decision of the Supreme Court.’ 


Kenan & Rockwe tt, counsel for plaintiff in error. 


Mr. Rockwe t argued as follows : 


Trial is the investigation of the matter of fact in issue. 

The question presented by this record is two-fold. First, as to the mode of 
examination. Second, as to the facts necessary to be examined. 

The mode of examination of a matter of fact by a jury, involves the manner of 
empanneling that jury; for if the constituent members thereof be not such as the 
law regards fully competent to determine the issues before them, the jury is defect- 
ive, and the result of the examination is void. 

The grounds of challenge to the polls are ranged under four principal heads by 
Sir Edward Coke; the third of which, * propter affectum,” is the one alleged in 
the assignment of errors to have been denied the prisoner by the court below, in 


determining the competency of the juror in this case. 
This challenge is of two sorts: either working a principal challenge, or to the 


favor. 
A principal challenge is, where there is express favor, or express malice. 
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The rule of law is, “that a juror must stand indifferent as he stands un- 
sworn.”—Co. Liit. 157, b. ‘ Omni exceptione major.” 

In an old case (1 Bulst. 20, cited in Joy on Jurors, 169,) upon a trial at bar, a 
juror was challenged that he had said to one of the parties, «« Provide to pay, for if 
I am sworn I shall give my verdict against you ;” he was found not to be indif- 
ferent and was withdrawn. 

The older authorities in the English books seem to recognize the doctrine, that 
if a juror had formed or expressed his opinion from his knowledge of the cause, 
such an expression of opinion was not incompatible with his legal indifferency ; 
but if such opinion was expressed without any knowledge of the cause, it was 
considered as springing from ill-will or favor, and the juror was adjudged incom- 
petent. Modern cases in the United States, professedly based on the common 
law, have much expanded the doctrine. 

Although the doctrine, in its limited or more liberal application, will equally 
support the positions assumed in this record, it may not be amiss to consider the 
earlier, decisions upon this question. 

Fitzherbert (Chall. 22) reports the charge of Babington, J., to the triers in 
an old case, thus: ‘If he will pass for one party, whether the matter be true or 
false, he is favorable. So if he has said he will pass for one party, if it be for 
affection he hath to the person and not for the truth of the matter, he is favorable; 
but if it be for the truth of the matter that he has knowledge of it, he is not 
favorable.” 

In the Year Books, (7 Hen. 6. fol. 25,) the charge of the same judge to the 
triers, upon achallenge “* propter affectum” taken in a replevin suit, is given thus: 
« You will inquire on your oaths, whether the cause be for partiality or affection 
(pour Vaffection) that he has to the party, or for the knowledge he has of the mat- 
ter in issue. If the cause is partiality for the party, then he is favorable; other- 
wise, not: and if he has more affection to one than to the other. But if he has 
a full knowledge of the matter in issue, and if he be sworn he will speak the 
truth, notwithstanding the affection he hath for the party, then he is not favor- 
able.”—Joy on Jurors, 203. 

This appears to have been the earlier doctrine on this subject, and although in 

part overruled by subsequent decisions, was recognized in the case of the King 
vs. Edmunds, reported in 4 Barn. and Ald. 472, which was decided in Easter 
Term, 1821. 
-«In the case of the King vs. Edmunds, Abbot, C. J., seems to have been of the 
opinion, that the declaration of a juror was not a good cause of challenge, unless 
it be made in terms, or under circumstances, denoting an ill intention towards the 
party challenging ; and cites Hawk. b. 2, ch. 42, sec. 28, in support of the opinion. 
A reference to the authority, however, fails to support the decision to the extent 
stated. Considering the other questions presented in the case of the King vs. 
Edmunds, it decides, in effect, that you may not prove by the juror himself, his 
hostility to the party challenging; admitting, however, that such hostility if 
proved by other evidence, is a good ground of challenge. 

The doctrine laid down by Babington, J., in the cases above quoted, underwent 
some modification in later times. Brook lays down the rule, that it is a good 
cause of challenge that a juryman has reported, if he be empanneled, he will pass 
for the plaintiff—citing 21 Hen. 7, 29; (Chall. pl. 90.) 

In the case of Peter Cooke, tried for high-treason, reported 13 St. T. 334, it 
was held not competent to prove by the juror himself anything which tended to 
his dishonor ; and Treby, C. J., seemed to consider it a dishonorable thing 
to express z/l-will towards a person accused of crime in regard to the matter of 
his accusation. 

In all these cases the question asked of the juror was, directly, if he had not 
expressed his opinion adversely to the prisoner. But the question sought to be 
propounded in the court below to the juror in this case, might have been answered 
in the affirmative, without at all compromising the juror. Indeed, it seems to 
have been framed to avoid the perpetually embarrassing investigation, how far 
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you might examine a juror on his “ votre dire” without exposing him to discredit : 
he might have expressed an opinion as to the “ guilt or innocence” of the person, 
without any feeling of <l-will, yet he might not, nevertheless, have stood 
indifferent. 

Admitting, for the sake of argument, that you may not prove the juror’s 2//-awill 
to the party challenging, by the juror himself, it is by no means clear that it was 
necessary according to the common law. Indeed, there is strong reason to believe 
otherwise. The ingredient of z/-will, superadded to the opinion formed, never 
was engrafted on the common law of England. It is expressly enacted in 25 Edw. 
3, c. 3, which, Hawkins says, (vol. 2, c. 43, sec. 27) seems to be made in affirm- 
ance of the common law, ‘that no indictor shall be put on inquests upon deliver- 
ance of the indictees of felonies, or trespass, if he be challenged for that same 
cause by him which is so indicted.”—Schley’s Dig. 124. This statute may have 
been necessary, because of the application of the principle that the juror’s 
knowledge of the cause would not render him incompetent; yet Breton, who 
wrote in the time of Edward 1, asserts that a defendant may challenge a juror 
because he was one of those who indicted him. 

it is undeniably true, that the common law required a juror should stand impar- 
tial and indifferent between the parties; he should be without prejudice or bias for 
or against either; and jurors are examined as to this point without objection ; nor 
has the question ever been considered in the least degree reflecting on their honor. 
But can a juror be deemed impartial or indifferent, who comes to the decision of 
the matter in issue with his opinion already formed ; and, as far as he is concerned, 
his verdict already declared? If the trial by jury be the investigation of the matter 
in issue by twelve men whose opinions thereon are known and expressed before 
the investigation is commenced, then is this boasted bulwark of liberty worse than 
amockery andafarce. ‘The rules of the common law seem to require that a juror, 
to be competent to sit ina cause, should not have formed an opinion thereon, and 
most undoubtedly that such opinion should not have been expressed. Whenever 
such has been ascertained to be the fact, it has been repeatedly adjudged a ground 
of principal challenge.—Trials per pais, 222, 228 ; Joy on Jurors, 166; 7 Cowen, 
128. In the court below, the prisoner was precluded from showing the existence 
of this fact, and restricted within the limitation that the opinion, if formed and 
expressed, should be based on his knowledge of the cause, derived from having seen 
the crime committed, or having heard the evidence on oath. 

The courts-in modern times, and particularly in this country, have gone farther 
than the courts of England to ensure the requisite impartiality and indifferency of 
jurors. It has been ruled in accordance with the common-law right of challenge, 
that it is not necessary for the juror to have a fixed and definite opinion upon the 
matter in issue: it may be hypothetical ; and this will constitute a ground of chal- 
lenge, either principal, or to the favor, according to the circumstances under which 
it is expressed.—2 Dev. § Batt. 196, 224; 11 Laigh, 667; 14 Wendell, 131; 7 
Monroe, R. App. 667 ; 7 Cranch, 297; 21 Wendell, 542; 6 Cowen, 557; 1 Denio, 
R. 308. 

In the case of Hughes, coram Crampton, J., at the Armagh Summer Assizes, 
1841, on trial for murder, the question asked the jurors was, “ Have you any 
opinion with regard to the guilt or innocence of the prisoner?” One juror stated 
that at the previous trial he had expressed an opinion; he was objected to, and 
the objection was allowed—Joy on Jurors, 191. So in Knapp’s case, 9 Pick. 
499. So in Polly Bodine’s case, 1 Denzo, R. 304. : 

The challenge «* propter affectum” must be considered beyond all question as 
existing in Georgia as Jateas the 14th May, 1776, was not repealed at the time of 
the adoption of the Constitution, and consequently secured to the citizens by the 
terms of that instrument. - 

The mode of trying a challenge “ propter affectum ” was fixed by the Penal Code 
of 1833.—14 Div. sec. 48. “On all trials for crimes or offences on the criminal 
side of the court, where the punishment is death, or imprisonment and labor in the 
Penitentiary, any juror may be put on his voire dire, and the following question 
shall be propounded to him, viz: ‘* Have you formed and expressed any opinion in 
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regard to the guilt or innocence of the prisoner at the bar?” If the juror shallan- 

swer in the negative, then the following question shall be propounded to him: 

“ Have you any prejudice or bias resting on your mind either for or against the 

poser at the bar?” And if the juror shall soanswer these questions as to make 

im a competent juror, the Staie or the prisoner may nevertheless have the right to 

put such juror upon his trial in the manner pointed out by law, and to prove such 
juror incompetent. 

This mode of ascertaining the incompetency of a juror was altered by an act 
of the Legislature passed in the year 1843, (Cobb’s Analysis, 329,) which repealed 
the above section, and substituted in lieu of the first question the following, viz : 
*« Have you, from having seen the crime committed, or heard any part of the evi- 
dence delivered on oath, formed and expressed any opinion of the guilt or inno- 
cence of the prisoner at the bar ?” 

It is material to observe, this last statute has restricted the expression of opinion 
by the juror to his absolute knowledge of the matter in issue. The authorities 
already cited establish a juror’s knowledge of the matter in issue did not by the 
common law disqualify him from sitting in the cause, nor did it constitute a ground 
of challenge, either principal, or to the favor. If a juror had given a verdict be- 
fore in the same cause, or upon the same matter between other parties, though a 
good cause of challenge, it could not be proved by the juror himself, but by the re- 
cord.—Joy on Jurors. 

The conclusions are deemed just, from a review of the authorities: 

ist. That if a juror has formed and expressed any opinion upon the matter in 
issue, it is a good ground of challenge “ propter affectum,” according to the rules 
of the common law, and may be either principal, or to the favor; which may. be 
proved by the juror himself when sworn on his * voire dire.” 

2d. That the first question required to be propounded by the act of 1843, if an- 
swered in the affirmative, will not elicit the proof that the juror may be subject to 
the challenge, ‘ propter affectum,” either principal, or to the favor, and is so fara 
restriction on the trial by jury as used in Georgia at the adoption of the Consti- 
tution. 

The second branch of the argument will be devoted to the consideration of the 
facts necessary to be examined. 

The allegation in the indictment is in substance as follows: charging that the 
prisoner ‘ with force and arms, a certain negro slave of the value of $500, then 
and there the property of Samuel Buffington, Sr., did steal, take and carry away.” 
It is asserted, on the part of the prisoner, that he was at liberty to disprove this 
oo by showing that the slave was not the property of Samuel Buffing- 
ton, Sr. 

The kind of property stolen must be accurately stated in the indictment.—3 
Chit. Crim. Law, 947. The value also must be expressed, in order that it may 
appear on the face of the record, whether the offence is grand or petit larceny.— 
2 Hale, 182; 3 Chit. Crim. Law, 947. 

Whenever the owner of the goods is known, the property must be expressly 
Jaid in him.—1 Hale, 512; 2 Leach, 578; 1 Chit. Crim. Law, 212; 3 2b. 948; 14 
Mass. R. 217, A special property is sufficient —3 Chit. Crim. Law, 948. 

Such evidence as would defeat a recovery in an action brought by the person 
in whom the property is alleged, is competent to disprove the allegation in the in- 
dictment. 

The prosecutor in this case could maintain no action to recover the property and 
reduce it to his possession, unless he had the legal title to, or the legal right to the 
possession of, the property alleged to be the subject of larceny. 

The evidence in the court below, established the fact, that the sheriff had levied 
upon the slave; how he was left in the possession of the prosecutor, did not ap- 
pear; and the prisoner, by the decision of the Court, was precluded from show- 
ing. If, however, the sheriff /egally left the slave in the possession of the prose- 
cutor, (as it is presumed in the absence of proof to the contrary,) the prosecutor 
had no interest in the negro; he was the mere servant of the sheriff, provided he 
had no claim tothe property.—9 Mass, 104, 112, 265. 
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What claim did the prosecutor have to the property, as disclosed by the testi- 
mony which was sought to be introduced by the prisoner, but repelled by the 
court ? 

The prisoner sought to prove that when the said slave was purchased by the 
prosecutor, he was sold at sheriff’s sale under the incumbrance of a mortgage ex- 
ecuted by the prisoner to Harper Tucker. 

This leads to the examination of the nature of the property of a mortgagor of 
personal chattels in the things mortgaged. 

A mortgage of personal property vests the legal title to the thing mortgaged in 
the mortgagee or the assignee, and he may bring trover after condition broken.—1 
Mill, S. C. R. 291; 12 Wend. 61. ? 

After the condition is forfeited, the mortgagee of personal chattels has an abso- 
lute interest in the thing mortgaged.—8 John. R. 76; 7 Cowen R. 290; 1 Pick. 
R. 289 ; 3 Cowen R. 200, n.; 4 2b. 461; 9 Wend. R. 80. P 

After a default in the payment of money secured by the mortgage, the title to 
the property becomes absolute in the mortgagee, and he or his representatives have 
a right to reduce it into possession.—12 Wend. R. 62. The right to reduce is a 
mere creature of equity, and governed by equitable rules. 

[In the case of Thelusson vs. Smith, (2 Wheat. R. 396,) involving the right of 
priority of payment secured to the United States by an act of Congress, Mr. Jus- 
tice Washington holds this language : ‘* If, before a right of preference has accrued 
to the United States, the debtor has made a bona fide conveyance of his estate to a 
third person, or has mortgaged the same to secure a debt, or if his property has been 
seized under a fi. fa., the property is divested out of the debtor, and cannot be 
made liable.” 

This doctrine is also maintained in the case of Conard vs. the Atlantic Insurance 
Company.—1 Pet. R.356. Mr. Justice Story in that case observes, “ It is true 
that in discussions in courts of equity a mortgage is sometimes called a lien fora 
debt. And so it certainly is, and something more; it is a transfer of the property 
itself as security for the debt. This must be admitted to be true at law, and it is 
equally true in equity, for equity follows the law. It does not consider the estate 
of the mortgagee as defeated and reduced to a mere lien, but it treats it as a trust 
estate, and according to the intention of the parties, as a qualified estate and secu- 
rity. When the debt is discharged, there is a resulting trust for the mortgagor. 
It is therefore only in a loose and general sense that it 1s sometimes called a lien, 
and then only by way of contrast to an estate absolute and indefeasible.” 

It thus appears, that a mortgage of personal property conveys the legal title to 
the mortgagee. That after default in the payment of the debt secured by the 
mortgage, the property of the mortgagee in the thing mortgaged is absolute, unless 
there be something in our law that modifies or alters the law as recognized in the 
other States of the Union. It is submitted that the act of 1830, (Prin. Dig. 468,) 
recognizes and sustains the doctrines above asserted. It became then a material 
fact to ascertain if the property, when sold by the sheriff at public sale, was en- 
cumbered by a mortgage, in order to lay the ground-work of the evidence which 
would prove a title out of the prosecutor, and in the mortgagee. 

The evidence was material in another point of view. It is alleged in the in- 
dictment that the slave was of the value of “$500.” Certainly it is requisite to 
prove the value of the property of the prosecutor in the thing stolen. If, there- 
fore, by his purchase, the prosecutor acquired a qualified and special, not absolute, 
property, the value of that property must be proved. 

Goods pawned or gauged for a debt, or leased for years, cannot be taken in execu- 
tion against a pawner or lessor.—Dalt. 146 ; Watson on Sheriffs, 182. Subject 
to the right of the pawnee or lessee, the sheriff may sell the goods so pawned or 
leased. Such goods cannot, however, be seized, for the pawnee or lessee has no 
present right of possession.— Watson on Sheriffs, 182; 8 East R. 476; 5 John. R. 
336. Both of which cases recognize the doctrine that an equitable interest is not 
a subject of sezzure and sale by the sheriff. re 

The fi. fa. issued on the foreclosure of the mortgage was also offered in evidence 

















570 SUPREME COURT OF GEORGIA, 


Robinson rs. State of Georgia. 





and rejected by the court. This document contained the entry of the sherif? that 
he had levied on the negro slave, the subject of the alleged larceny, as the pro- 
perty of the prisoner. It was material to prove a default in the payment of the 
money secured by the mortgage; because, on such default, the title of the mott- 
gagee became absolute, and the property of the mortgagor in the slave, which was 
purchased by the prosecutor at the sale, was absolutely determined. The entries 
on the fi. fa. established two other facts material to the defence: First, That the 
slave was in the legal possession of the sheriff, and upon a claim having been in- 
terposed, might have been left lawfully with the prosecutor as claimant. Second, 
That the claim had been withdrawn, and of course the possession of the slave re- 
verted to the sheriff. 

When a sheriff has duly seized goods under a writ of fieri facias, he has 
such a special property in them as to enable him to maintain trespass or trover 
against any person who may take them out of his possession.—2 Saunders R. 47; 
1 Vent. R. 52; Watson on Sheriffs, 191. tis not perceived how a conviction on 
this indictment would bar an indictment against the same party, alleging the pro- 
perty to be in the sheriff. 

The fourth ground assigned for error is, that the court erred in rejecting the 
mortgage fi. fa. because the entries thereon proved that the prosecutor was not en- 
titled even to the legal possession of the slave. 

{t seems, that an action of trover, or even of trespass, brought by the prosecutor 
against any person who should take the slave out of his possession, could not be 
maintained. A person cannot sue in trespass, if he bea mere servant. Owen, 52; 
3 Inst. 103 ; 2 Saund. 47, b, c, d, cited 2 Saund. on Plead. and Ev. 861. The con- 
clusion is therefore warranted, that the evidence which was rejected by the court 
was material to disprove the allegation in the indictment that the slave, the subject 
of thealleged larceny,‘ was the property ” of the prosecutor, and of the value of 
$500. 

The examination, therefore, of the matters in fact in issue, was not conducted 
according to the rules of law. 

Ist. Because the jury were not empanneled according to law. 

2d. Because evidence material to the issue, and conclusive to the defence of the 
prisoner, was rejected by the court, 

The verdict of the jury is therefore erroneous. 


Joun M. Asuurst, Sol. Genl., for the State. 


ist. The laws of Georgia declare the competency of jurors. See the oath testing 
their competency.—Hotchkiss, 797, 798. 

2d. Challenge at common law, “ propter affectum,” was predicated on proof. 
A prisoner is not entitled to examine a juror on his voire dire, as to his having 
formed and expressed an opinion as to his guilt—1 Treadaway, 389 ; 2 Bailey, 29. 

It is not competent fora prisoner to ask a juror whether he has not, previously 
to the trial, expressed opinions hostile to the prisoner, in order to found a chal- 
lenge thereon; but such expressions must be proven by extrinsic evidence.— 
Stephens’ Crim. Law, 300; 4 Barn. and Ald. 491, 502. 

3d. The indictment was properly laid, when it charged the property of the 
negro in Buffington, because an equity of redemption is an estate, and nota right. 
—Coote on Mortgages, side p. 42; 8 Law Library. 

All the property of a defendant is bound from the signing of judgment.—Prin. 
Dig. 456. 

What is property ?—See Bouvier’s Dic. 381. An estateis property, and there- 
fore subject of sale. 

Claimant giving bond is entitled to possession of property.—Prince, 438. 

4th. A juror is competent, at common law, who has formed and expressed an 
opinion in regard to the guilt or innocence of the prisoner, unless done with a 
malicious intent—-Stephen’s Crim. Law, 300; Joy on Con. &c. 189, et seq.; 4 Barn. 
and Ald. 491, 502. 
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By the Court—Warner, Judge. 


The first ground of error assigned in the case is, that ‘‘ the court 
erred in refusing to permit the juror, when sworn on his voire dire, to 
be asked if he had formed any opinion as to the guilt or innocence of 
the prisoner at the bar: because the Constitution of the State of Geor- 
gia provides, that ‘trial by jury, as heretofore used in this State shall 
remain inviolate ;’ and the court by its decision, excluded the prisoner 
from the benefit of the challenge ‘ propter affectum,’ which was an ezist- 
ing ground of challenge at the time of the adoption of the Constitution.” 

That the right to challenge a juror “ propter affectum,” existed in 
this State at the time of the adoption of the Constitution in 1798, is 
readily admitted, (3 Bl. Com. 362; ) but how the prisoner was depriv- 
ed of that right, by the refusal of the court to permit him to show such 
cause of challenge by the juror himself, under the provisjons of our 
penal code, as now amended by the act of 1843, is not so clearly ap- 
parent. 

The act of 1843 repealed that portion of the act of 1833, which 
permitted the question to be asked the juror on his voire dire, if he had 
formed and expressed any opinion in regard to the guilt or innocence 
of the prisoner at the bar; so that the prisoner had no right to show 
such cause of challenge by the juror himself, as the court below, in our 
judgment very properly ruled. 

It is true, the act of 1843 prescribes certain questions to be pro- 
pounded to the juror, but it also provides, if he shall answer them in 
the negative, “the State, or the prisoner, may have the right to put such 
juror on his trial, in the manner pointed out by law, and prove such 
juror incompetent.”? 

The record in this case shows, the juror answered the questions, re- 
quired by the act of 1843, in the negative ; then it was the privilege of 
the prisoner to have asked the court for the appointment of triers, for 
the purpose of showing the juror was incompetent, which does not ap- 
pear to have been done. The act of 1843 does not take away the right 
to challenge a juror ‘ propier affectum,”’ but only prescribes the manner 
in which that right shall be exercised. 

The counsel proposed to show cause of challenge, “‘ propter affectum,” 
by the juror himself, but the court very properly decided he could not 
do so, as the act of 1843 requires triers to be appointed, and the cause 
of challenge to be shown before them ; either principal cause of chal- 
lenge, or challenge to the favor. 

It does not follow because the court refused the prisoner the right to 
show cause of challenge, ‘‘ propter affectum,” by the juror himself, the 
right of such challenge was denied him altogether, for it does not ap- 
pear he applied to the court for the appointment of triers. 

By the common law, the principal cause of challenge was tried by the 
court, and challenges to the favor only, were tried by triers, appointed 
by the court.—5 Bacon’s Ab. 366. 

The act of 1843, however, seemed to contemplate when the juror 
shall answer the questions required to be propounded by it, so as to make ' 
him prima facie competent, all further investigation, as to causes of 
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challenge, either principal or to the favor, shall be submitted to triers, 

and be determined by them. 

The second ground of error assigned is, that the court “repelled 
evidence, that at the time of the purchase of the negro slave, 
(the subject of the alleged lareeny,) at sheriff’s sale, by Samuel 
Buffington, sen., (the prosecutor,) the same was sold under the encum- 
brance of a mortgage, because such testimony ascertained the fact that 
the property acquired in and to said negro, by the prosecutor, under 
said purchase, was not absolute, but limited and special, and the pris- 
oner would be at liberty to show in his defence, not only the value of 
such special property, but that the same was determined to disprove 
the allegations in the indictment, that said slave was the property of 
Samuel Buffington, Sr., and of the value of five hundred doilars.”’ 

The third ground of error assigned by the plaintiffis, that ‘‘ the court 
erred, in not admitting the mortgage fi. fa., bill, and accompanying pa- 
pers—among them the original mortgage, with the decree of foreclosure— 
when tendered in evidence on the part of the prisoner ; because they 
went to prove that the equity of redemption in and to said slave was 
barred and foreclosed; and the entry by the sheriff thereon proved, 
that at the time of the alleged larceny, the said prosecutor had no pro- 
perty whatever in said negro, and that he was not entitled even to the 
legal possession of said negro.” 

The fourth ground of error assigned upon the record is, that ‘ the 
court erred in refusing to admit the mortgage fi. fa. in evidence, when 
offered on the part of the prisoner, because the entries thereon established 
the fact, that the negro slave, the subject of the alleged larceny, had 
‘been levied on as the property of the prisoner, and a claim had been 
interposed by the prosecutor, which said claim being withdrawn, and 
the levy yet undisposed of, negatived the allegation in the instrument, 
that said slave was the property of the prosecutor.” 

It appears the slave George was mortgaged by the prisoner to 
Tucker. Afterwards, the slave was levied upon by virtue of an execu- 
tion, issued upon a judgment obtained against the prisoner, which was 
of later date than the mortgage, and sold at sheriff’s sale as the pro- 
erty of prisoner, and purchased by the prosecutor, subject to the en- 
cumbrance of said mortgage, who acquired by such purchase, all the 
title which remained in the prisoner to said negro; and when he paid 
the debt to Tucker, which the mortgage was given to secure, there is 
nothing which appears on the record, going to show that his title to the 
slave would not have been good against everybody. 

The counsel for the plaintiff in error assumes the ground, and makes it 
the basis of his argument, that the legal title to the slave was in Tucker, 
the mortgagee, after condition broken. This court has- already decided 
that by our law of mortgage, the title to the mortgaged property remains 
in the mortgagor until foreclosure and sale thereof, in the manner pointed 
out by statute ; that a mortgage is a security for the debt. The legal 
title to the slave enjoyed by the prisoner was divested by the sheriff’s 
sale, and passed to the prosecutor, who was the purchaser, and who thus 
acquired the possession of him. 

It is true, before the title of the prosecutor to the negro was perfect 
as against Tucker’s mortgage, he would be bound to discharge the debt, 
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which the mortgage was given to secure; to raise the encufnbrance 
created by the mortgage ; but with that the prisoner had nothing to do; 
his title to the negro was sold by the sheriff, and purchased by the prose- 
cutor, who had something more than a mere special property in the negro 
as against the prisoner. But if the prosecutor had only a special property 
in the negro, coupled with the lawful possession, it would be sufficient to 
maintain the allegation in the indictment.—Packard’s case, 2d East 
Pleas Crown, 653; 1 Leach, 357; Roscoe’s Crim. Ev. 515. 

It was urged that the value of the slave was material, that it might 
appear whether the offence was grand or petit larceny. The 20th sec- 
tion of the 6th division of our penal code declares, ‘* The stealing of a 
slave is simple larceny.”»— Prin. Dig. 630. ' 

We do not think, therefore, that the mortgage fi. fa. and the accompany- 

@'2g papers offered in evidence by the prisoner, would have proved, as is 
assumed by his counsel in the third assignment of error, “that at the 
time of the alleged larceny, the prosecutor had no property whatever in 
the negro, and that he was not entitled even to the legal possession of 
said negro ;”’ but on the contrary, are of the opinion the court below de- 
cided correctly in rejecting the testimony, for the reason, the prosecutor 
had such a legal possession of the property under his purchase at sheriff’s 
sale of the defendant’s title thereto, as in judgment of law was sufficient 
to maintain the allegation in the indictment ; and the proffered evidence 
would not negative the same. 

We are also of the opinion, the fact that the negro had been levied on 
by the mortgage fi. fa. insatisfaction of the mortgage debt, and claimed by 
the prosecutor, which claim had been dismissed, did not, in a legal point 
of view, negative the allegation in the indictment, that the slave was the 
property of the prosecutor. The prosecutor was the purchaser at sher- 
iff’s sale, as we have already seen, and obtained the lawful possession of 
the negro under such purchase, from the sheriff; and when levied on to 
satisfy the mortgage debt, he claimed him as his property, giving bond 
and security for the forthcoming of the negro at the day of sale, or when 
called for-by the sheriff. Although the levy was dismissed, yet the pros- 
ecutor, as the claimant, was entitled to the possession of the negro for 
the purpose of surrendering him to the sheriff, in discharge of his bond 
and depriving him of that possession, thus lawfully acquired, by the de- 
fendant, was wrongful and fraudulent, in the eye of the law. 

From the best consideration we have been enabled to give to this case, 
we are of the opinion that there is no error in the record, and that the 
judgment of the court below must be affirmed. 
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No. 83.—Joun S. Srepuens e¢ al., plaintiffs in error, vs. GEorcE 
W. Crawrorp, Governor of the State of Georgia, use of Tuomas 
B. Warp, defendant in error. 


\ In an action upon a sheriff’s bond, to charge his sureties, the admissions of the sheriff 
are prima facie evidence against them, unless fraudulently made, or made by mis- 
eer or having relation to money, the paying over of which is not guarantied by the 
on 
A certified copy of the record of the action of the Inferior Court in taking a sheriff’s 
bond, made in vacation, is not evidence in a suit against the sureties; because, as to 
that, the action is ministerial and not judicial. 


A bond voluntarily tendered by a sheriff, in office, and accepted, more than thirty daysy 
after his election, is bad as a statutory bond, but good at common law. 


f An official bond, required by statute, but which is not in conformity with its provi- 
sions, is good, so far as it does conform, unless the statute expressly provides that 
bonds not made in conformity with it shall be void, 


4 bond made to the governor, for the time being, and his successors in office, is con- 
sidered as made to the office, and passes to each incumbent, without assignment, by 
succession. 
This court will not send a cause back for a re-hearing because of the admission of il- 
legal testimony, if, wholly irrespective of that testimony, there was, plainly and ob- 
viously, testimony sufficient to justify the finding. 


This was an action of debt upon : a sheriff’s bond, tried before Judge 
Merriwether, in the Superior Court of the county of Baldwin, at August 
Term, 1846. 

Upon the trial, a copy of a bond, duly certified by the proper officer, 
purporting to be a sheriff’s bond, executed by John S. Stephens, John 
M. Maclin, Benjamin L. Lester, and Michael J. Kenan, the plaintiffs 
in error, was offered in evidence, in behalf of the defendant in error, 
who was plaintiff below. The bond bore date the 3d day of March, 
1840, and recited, that the said Stephens was elected sheriff of the said 
county of Baldwin on the sixth day of January, in the year aforesaid. 
It was made payable to the then Governor of Georgia, and his suc- 
cessors in office, and for the amount required by law, and in the usual 
form. The introduction of the copy-bond, aforesaid, in evidence was 
objected to on the part of the plaintiffs in error, on the ground that it 
appeared that the original was not executed within the time required by 
law for the execution of sheriffs’ bonds after their election, and that the 
office of sheriff of Baldwin was vacant at the time of the execution of said 
bond, and therefore the same was not legal evidence to charge the secu- 
rities of said Stephens for any act purporting to have been done by him 
as sheriff. The court below overruled the objection, and permitted said 
copy-bond to be read in evidence to the jury. To which decision of the 
court below the plaintiffs in errorexcepted. An execution for $320 00, 
principal, besides interest and costs, in favor of said Thomas Ward, (for 
whose use this suit was brought, ) against one Henry F. Young, with the 
entry endorsed, “ satisfied by John. S. Stephens, sheriff,” in : the hand- 
writing of said Stephens, was admitted in evidence, in behalf of the de- 
fendant in error, without objection. It was then proposed to prove the 
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admission of said Stephens, in the fall of 1841, and during the time for 
which he was elected sheriff, that he had collected the money on said 
execution. This testimony was objected to on the part of the plaintiffs 
in error, on the ground that the admissions of said Stephens, the prin- 
cipal, could not be received in evidence to charge his securities. The 
court below overruled the objection, and admitted the testimony. To 
which the plaintiffs in error excepted. 

On the part of the plaintiffsin error, it was then proven, by an exemplifi- 
cation of the records of the Inferior Court of said county, that said Ste- 
phens was duly qualified as sheriff elect of said county on the 11th day 
of January, 1840; and they offered in evidence a copy of a sheriff’s- 
bond, duly certified, purporting to have been executed by said Stephens, 
as principal, and Michael J. Kenan, Samuel T. Beecher, and John M. 
Maclin, as his securities, on the said 11th day of January, 1840; which 
was admitted. It was then further proved, in behalf of the plaintiffs in 
error, by a witness who was, at the time of the qualification of said Ste- 
phens as such sheriff, one of the justices of the Inferior Court, that the 
original of said last-mentioned copy-bond was executed at the time of its 
date, the 11th of January, 1840, three of the justices of said Inferior 
Court being present, in obedience to a dedimus potestatem issued by the 
then Governor; and that said bond was taken, and the oath of office was 
then administered to said Stephens, in obedience to, and by virtue of, 
the authority vested in them by said dedimus potestatem. 

The counsel for the defendant in error, by way of rebuttal, then of- 
fered in evidence a paper purporting to be an exemplification of the 
records of said Inferior Court, reciting that the court, being under the 
impression that the bond given by said Stephens as sheriff might be some- 
what informal, and as he had tendered an additional bond, (the bond 
sued on,) for the sum of twenty thousand dollars, with John M. Maclin, 
Benjamin L. Lester, and M. J. Kenan as securities, which was accept- 
ed; it was ordered, therefore, that the clerk should transmit it to the 
clerk of the Superior Court for record and file, together with the bond 
taken previously, to wit, the bond of 11th January, 1840; which ac- 
ceptance of said bond, and the passing of said order, to6k place on the 
3d day of March, 1840 ;—which was objected to on the part of the 
plaintiffs in error, on the ground that the said justices of the Inferior 
Court were not authorized to meet at that time for the purpose of tak- 
ing said bond, and which was the bond sued on, and that said justices 
were not authorized to take the same, or make any record of their meet- 
ing or proceedings; that said paper, or exemplification, was mere hear- 
say evidence, and not‘competent for any purposes as against the plain- 
tiffs in error. The court overruled the objection, and permitted said 
paper to go to the jury in evidence. To which decision the plaintiffs in 
‘error excepted. 

The counsel for the defendant in error, by way of rebuttal, further 
proved, that the bond sued on was presented and tendered by the plain- 
tiff in error, Stephens, to the Inferior Court, stating at the time that he 
offered it because there was some dissatisfaction with the first bond; and 
it was thereupon accepted by the justices. Upon cross-examination of 
the witness, it was proved, that the meeting of the justices, when the 
bond sued on was taken, was not by virtue of any dedimus potestatem 
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directed to them from the then Governor, or by any authority from any 
of the departments of government, and that the said bond was not taken 
or received by virtue of any such authority. 

The parties having closed their testimony, the plaintiffs in error moved 
the court that, upon the whole evidence in the case, as submitted to the 
jury, the bond sued on was invalid, and not sufficient in law to author- 
ize a recovery against the plaintiffs in error ; but the court decided that 
the said bond was valid, legal, and binding upon the plaintiffs in error, 
and so instructed the jury, and they found aceordingly. To which de- 
cision, and instruction to the jury, the plaintiffs in error excepted. 


Francis H. Cons, for the plaintiff in error, insisted that the bond set forth in 
the declaration of plaintiff below, is not good as a statutory bond.—Prin. 177-8, 
183, 430; Hotchkiss, 507, 514. 

[t is not good as a bond, at common law.--5 Com. Dig. 219; 3 Dev. Rep. 
86, 286. 

1st. Because there was no delivery.—-7 Pick. Rep. 91; 3 Dev. Rep. 86, 286; 
2 Harris and Johns. 108; 2 Porter’s Rep. 443; 1 Tucker’s Com. 236-7 ; 4 Kent, 
454; 6 Peters’ Rep. 124. 

2d. Because a voluntary bond canot be sued in the name of a successor.—1 Dev. 
153; 1 Leigh’s Rep. 485. 

A copy of a voluntary bond is not evidence, unless the original is accounted for. 


Iverson L. Harris, for defendant in error. 


Two questions collateral to the chief question involved under the transcript, 
have been made by the learned counsel for plaintiff in error, to which I will first 
address myself. 

ist. That there was no dedimus potestatem from the executive, authorizing the 
taking of the bond sued on, it being the second taken by the justices of the inferior 
Court. 

The authority to take sheriff's bonds is, by the act of 1803, (Prin. Dig. p. 176, 
and Cobb, p. 480,) vested in a majority of the justices of the Inferior Court. 

The act of 1799 (Prin. Dig. p. 430) confers no authority upon the execu- 
tive to do anything but commission that officer; and notwithstanding the bond is 
made payable to the Governor and his successors, it is never taken by the 
Governor, or delivered to him, or deposited of file in his office ; but it is appointed 
to remain of file if clerk’s office of the Superior Court, and is sueable not at his 
will, but ony by the order of the judge of the Superior Court for the county ; 
and this for the satisfaction of the public, or any person aggrieved by sherift’s 
or deputy-sheriff’s misconduct. 

The bond is emphatically payable to the office, for the security of the whole 

eople. 
. A bond taken of a sheriff, who is an officer belonging to the judicia] department, 
and over whom he has no control, would probably be void, for he has no authority 
by Jaw to take such a bond, nor would the exercise of such authority fall within 
any of the principles so luminously stated by Justice Story, in Tingey’s case in 5 
Peters. 

A fortiori, if the Governor has no authority in such matters, how can his 
dedimus potesiatem confer a power which not only does not belong to his depart- 
ment, but which has been denied to it. It is mere waste paper. The law has 
conferred the right on others. It can be no objection, then, that the bond sued on 
was taken without executive authority. 

The second question presented is, that forasmuch as the statutes (Prin. Dig. pp. 
177, 178, and 183), require that a sheriff shall give bond, &c., within ten days 
after being commissioned by the Governor, and failing to do so, directing the In- 
ferior Court to declare the office vacant, &c., the bond sued on is void, because 
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Stephens was commissioned on 8th January, 1840, and this bond not executed 
until the 3d of March, 1840. Three answers, and each deemed to be conclusive, 
may be given, viz: } 

ist. There can be no vacancy in the office until it shall have been so declared by 
those to whom the power of vacating it is intrusted. 

2d. The securities are estopped, by the recitals in the bond, from denying that 
Stephens was sheriff de facto et de jure, at the time of its execution. 

3d. The statute referred to, forms no portion of the contract of the securities; 
the condition of the bond has no reference to it whatever. Besides, all such 
statutes are merely directory to the agents of the government, and the omission of 
those agents to perform the duties required of them can form no defence for the 
securities —U. S. vs. Van Zandt, 11 Wheaton, 184; Doz, et al. vs. Postmaster 
Genl. 1 Peters, 318; 3 Mason, 446. 

The transcript exhibits the fact that the certified copy of the bond was objected 
to, on the ground that the dedzvery of the original had not been proved. 

At common law, the possession of a bond by an obligee is prima facie evidence 
of it.-—Clark vs. Ray, 1 Harris and John. 323; 1 Harris and Gill, 324. 

Coming, however, as this duly certified copy does, from the legal depository of 
the original, after its acceptance, the law will presume the antecedent requisite. 
Our statute precludes any such objection, as there is no plea of non est factum. 
The tatlure to plead it is an admission of the entire execution of the bond. 

The important question to be decided on this transcript is—Is the bond sued on 
zood, either as an official or as a voluntary bond? 

That it is good as an official bond, is supported by the case of the Treasurer vs. 
Bates, 2 Bailey S.C. Repts. 366; Steven’s case, 2 Nott and McCord, 108. 

in Bates’ case, the bond was beyond the sum, by several thousand dollars, of 
the amount of penalty prescribed by statute. ) 

Here, two bonds were taken, making an aggregate penalty of $40,000, or 
twenty thousand dollars more than prescribed by statute. The principle is un; 
changed by the number of bonds. The question is, Cana bond be sustained as an 
official bond, where a greater penalty is imposed than the statute prescribes ? 

Judge O'Neal, pronouncing the opinion of the whole Court of Appeals, says: 
«It is supposed that the bond, if not taken in exact conformity to the act, is void. 
But the act itself makes no such provision; and unless it does, the objection is 
unavailing. For, to render a bond taken under a statute void, it must be so ac- 
cording to express enactment, or must be intended to operate as a fraud on the 
obligors by color of the law, or as an evasion of the statute. 

At common law, a consideration is not necessary to the validity of a bond.—7 
Term, 447; Page vs. Freeman, 2 Mass. R. 159, 162; 2 Johnson, 177 ; 13 Johns. 
430; Plowden, 308. 

As a voluntary bond, it would be good at common law, unless for an immoral or 
an illegal consideration, or unless contrary to public policy.— Sheppard Touchstone, 
2 vol. 207; 2 Peere Wms. 181; 4 Pelersdorf Abr. 402. 

In the U. 8., the following cases recognize the validity of such a bond as this 
as a voluntary bond.—5 Greenleaf, 240; 2 J. J. Marshal, 473; Hoy et al. vs. 
Rogers et al. 4 Monroe, 225; Cross vs. Gabeau and Hunt, 1 Bailey, 211; Gov- 
ernor vs. Matlock, 2 Hawks, 366; Morse vs. Hodson, 5 Mass. 314; Commonwealth 
vs. Wolberi,6 Binney, 298; T'ingey’s case, 5 Peters. 

The case of the U. S. vs. Brown, in Gilpin, p. 155, is an elaborate review, by 
Judge Hopkinson, of the cases arising upon bonds. The examination of the U. 
S. vs. Morgan et al.in 3 Wash. C. C., there made, places that case upon its true 
basis. It should no longer be cited as an authority against official bonds, not 
conforming to the statute, being absolutely void and incapable of being enforced 
as voluntary bonds. 

The cases relied on by my learned adversary, (U. S.‘vs. Gordon, '7 Cranch, 
287; Governor vs. Twitty, 1 Devereux, 153; Branch vs. Ellioit, 3 Dev. 86; Jus- 
tices vs. Armstrong, 3 Dev. 286,) recognize the broad principle | am now main- 
taining, that official bonds, when not conformable to statute requiring them, are 
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good at common law. The case of the Commonwealth vs. Jackson, 1 Leigh, 
485, is not in conflict with any of the foregoing authorities. ‘The bond was de- 
clared void in that case, because it was against public policy to allow an unan- 
thorized person to require one. 

As to the admission of Stephens to bind his securities—they being privies in 
law, his admissions are prima facie evidence to bind them.— Treasurer vs. Bates, 
2 Bailey, 362 ; 4 Randolph, 317 ; Preston’s securities, Gilmer Rpts., 235 ; Pendleton 
vs. Bank Kentucky, 1 Monroe Rep. 177; Judge Cone in case vs. Securities of 
Haynes. 

The verdict below should remain undisturbed. Lester, the plaintiff in error 
bringing up this case, can complain of no oppression on him ; the bond imposes 
on him no increased penalty ; he is a volunteer, a substitute for Beecher, a security 
on first bond. He signs and seals this obiigation of his own free will; it was not 
exacted or required; it was not taken colore ofjcii. The justices had nothing to 
do in its preparation ; it is all the act of the defendants, their paper, and ink, and 
form—no clerk of the court assisting or directing. He comes for relief in a most 
questionable shape. 

The verdict below should be confirmed, because it is according to the 
justice of the case. This writ of error is virtually an application for a new 
trial. The principles regulating the granting such application, are well stated by 
Buller, Justice, in Estwick vs. Cailland, > Term Repts. 420. 

“The only question,” says he; ‘is, whether, under all the circumstances of 
the case, the verdict be or be not according to the justice of the case; for though 
the judge may have made some little slip in his directions to the jury, yet, if justice 
be done by the verdict, the court ought not to interfere to set it aside. If, indeed, 
the facts be doubtful, and the attention of the jury has been drawn from the con- 
sideration of them, that is a good ground for anew trial. Butif the facts be clear, 
and those facts have been Jaid betore the jury, we ought not to grant a new trial 


in order to give the unsuccessful patty the chance of obtaining another verdict, if 
the former verdict be agreeable to the equity and conscience of the case.” 


By the Court--Niszet, Judge. 


This is an action on a sheriff’s bond, to charge the sureties for a de- 
fault of their principal, and the first question made is, whether the admis- 
sions of the principal can be given in evidence to charge them ? 

We think they are prima facie evidence of their liability, and cast 
the onus upon them. 

This court has determined that a decree against a guardian upon a bill 
suggesting a devastarit to which they were not parties, is no more than 
prima facie evidence against the sureties—they can inquire into the 
grounds of the decree ab origine. With stronger reason the admission 
of a principal is only prima facie evidence. ‘The sureties may show in 
rebuttal, that the admission was made by the sheriff by mistake—or col- 
lusion with third persons for the purpose of charging them—or any other 
fact which demonstrates that the money received by him was not guar- 
antied to be paid over by them. Any other rule would be unjust to 
them. 

It is, however, both reasonable and according to the settled practice of 
the courts, that his admission should go against them as prima facie proof 
of liability. They would be conclusive upon himself, if bona fde made, 
and wil! bind the sureties, because they are his privies in law. It is not 
to be presumed that one will charge himself falsely—the legal presump- 
tion is that they are true until the contrary appears. With these qualifi- 
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cations, we think, the testimony was properly admitted.—2 Bailey, 380, 
381; 5 Binney, 184; 1 Starkie, 189, 223, 243; 3 McCord, 412. 

The next exception which we notice is to the decision of the court 
below, admitting in evidence what purported to be a certified copy of the 
record of the action of the Inferior Court of Baldwin county, at the 
time they took the sheriff’s bond sued upon tendered in evidence by 
the plaintiff in rebuttal. And here it becomes necessary to advert to 
the facts. 

Stephens, the sheriff, was elected on January 6th, 1840—was commis- 
sioned on the 8th, and gave bond on the 11th, of the same month. After- 
wards, to wit on the 3d of March, and after the expiration of 30 days 
from his election, he voluntarily appeared before three of the justices of 
the Inferior Court, and suggesting that the bond already given was supposed 
by some to be invalid, offered for their acceptance asecond bond—the bond 
sued upon—which they accepted and delivered over to the clerk of 
the Superior Court. This was not done at either a regular or an adjourn- 
ed term of that court. The record offered recites the action of the court, 
at that time, in taking this second bond. 

The reasons urged against the admission of it are, that the time, to 
wit, 30 days, within which the law directs the sheriff to qualify having 
transpired, the justices had no right to take the bond; their action was a 
nullity, and therefore the paper tendered is'no record, and not competent 
evidence to charge the defendants. We express now no opinion, as 
to the power of the court to take the bond, reserving that question for 
the present. Wethink upon other grounds the testimony was impro- 
perly admitted. 

We doubt the power of the Inferior Court, in vacation, to make a record 
unless it is of a judicial act, which the law directs to be done in vacation, 
or which the court itself at a regular or adjourned term, by order ap- 
pearing upon its minutes, may direct to be done in vacation. 

Upon this subject the opinion of this court has been fully expressed 
elsewhere. The act of the Inferior Court now being considered, was not 
a judicial act. 

By the judiciary act of 1799, the sheriff is required to give bond before 
any one of the judges of the Superior Court, to be approved by the jus- 
tices of the Inferior Court, or any three of them.—Prince, 430. 

By the act of 1803, every judge of the Superior Court, or a majority 
of the justices of the Inferior Court, are declared competent to take the 
bonds of sheriffs and to qualify them.—Prince, 176, 177. By this act 
they are appointed the agents of the State for this purpose. The duty 
devolved upon them is ministerial—it is required of them not as a court, 
but as individuals, designated by their official name, and presumed, because 
of the office they hold, to be discreet men. We refer now to the taking 
of the bond, and not to the administering of the official oath. 

We do not perceive, therefore, that the act appertains to the business 
of the court, or belongs to its records. As ministerial agents, we are sat- 
isfied they have not the power in vacation to make a record ; and if they 
had, it will not be a record of the Inferior Court. Besides this testimony 
was supererogatory. ~The record was not necessary to show the execution 
of the bond, or before whom it was executed, At the time this record 
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was tendered, a certified copy of it was, in evidence, attested officially by 
three of the justices of the Inferior Court—bearing date on 3d March, 
and coming out from the Clerk’s office of the Superior Court, its legal 
depository. And for this reason, although we think, that in the admis- 
sion of this evidence the court erred, we will not on that account send 
the cause back for a re-hearing. 

It is well settled that a new trial will not be awarded because ille- 
gal testimony was admitted, if, wholly irrespective of that testimony, 
there was plainly and obviously evidence sufficient to justify the finding. 

A court for the correction of errors, we hold, has, in relation to this 
matter, as ample, if not greater, discretion than the Circuit Court has 
upon an application for a new trial. 

It will, to use the language of the Supreme Court of ow York, look 
beyond the letter of the error assigned, and inquire how far that error af- 
fected the judgment of the court, or the finding of the jury.—9 Cowen, 
680. We have no doubt but that the discretion now claimed belongs to 
all corrective tribunals. It is expedient, as preventing delay and cost in 
the administration of justice, that this court should be clothed with such 
power. It has exercised that discretion already.—See M‘ Cleskey Adm’rs 
vs. Washington Leadbetter, tried at Gainesville, in September. We are not 
left to rest the power upon the practice of other courts ; for our own or- 
ganic law confers it. It is therein enacted that, “‘ upon the decision of 
the said Supreme Court, on matters of law, or principles of equity, which 
may arise in the bill of exceptions, the court shall cause to be certified to 
the court below such decision, and award such order and direction in the 
premises, as may be consistent with the law and justice of the case, which 
decision so rendered and ordered, and direction so awarded, shall be re- 
spected and carried into full effect by the court below.”—See Act to organize 
the Supreme Court, sec. 5. By this clause the power is conferred to 
award such order and direction in the premises, as may be consistent with 
the law and justice of the case. 

We have now arrived at the point where, as we suppose, all the other 
assignments of error may be summarily comprehended in two positions, 
taken in the argument by the counsel for the plaintiff in error. These 
positions are : 

Ist. That the bond upon which the plaintiff’s action is founded, to wit, 
the second bond given by Stephens, the sheriff, and dated on the 3d of 
March, is not valid as a statutory bond; and therefore the plaintiff is not 
entitled to recover. 

2d. It is not valid as a voluntary or common-law bond, and therefore 
the plaintiff cannot recover. 

We hold that the remaining points, no matter how originating or how 
stated, must necessarily be considered and adjudicated, in our discussion 
of, and opinion upon, these propositions. 

Both of these positions were determined against the plaintiff in error in 
the court below. 

Ist. Is this a valid bond, under the statutes of Georgia ? 

By the act of 1809, (Prince, 177,) it is made the duty of the sheriff 
elect to apply for his commission within twenty days from his election ; 
and to take the oath of office and give bond within ten days after heing 
notified of the arrival of his commission, by the act of 1811, Prince, 
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178. ‘By ‘the act of 1823, (Prince, 183 ,) if he does not qualify and give 
bond within the time prescribed by the two before-recited acts, that is, 
within thirty days, his office is declared vacant and he inéligible. 





In view of these statutes it is argued, that this is not a valid bond, be- 


cause first, not being given within thirty days, the office was vacant, and 
the sheriff could not therefore have given it under the statute. 

Now, it is true that the Legislature has declared that unless bond is 
given within thirty days, the office shall be considered as vacant. 

The object of this requirement is to secure the early services of an 
officer under bond, and the execution of the bond is a condition precedent 
to the enjoyment of the office; it perfects, so to speak, the sheriff’s title 
to it. A default here works a forfeiture, against which the Inferior 
Court cannot afterwards relieve. 

If there was no bond executed in this case, then was the office forfeited, 
and once a forfeiture always a forfeiture. The Inferior Court, in that 
event, could not have regarded him as sheriff; he could not have tendered, 
and they could not have received a bond, colore officii. Byt was there no 
bond given within time ? 

The record discloses that there was a bond executed by the sheriff 
Siapee em, to the governor of the State, on the 11th January, 1840; and 

herefore within time. Whether that Sonia be valid or not, does sen de- 
salve upon us to determine. It has not, so far as appears to us judicially, 
been declared invalid by any cou:t having jurisdiction over it. The Infe- 
rior Court has not declared it void by declaring the office vacant, and or- 
dering a new election. We only know the fact that a bond was executed 
within time, and from aught that appears, that it is a good bond, and that 
the sheriff is properly in office. We cannot therefore say that the bond 
sued on is not a valid statutory bond, for the reason that the office was 
vacated. 

2d. Itis argued, that it is not a good statutory bond, because not hav- 


ing been taken within time, it is not taken according to the requirements 
of the statute. 

It is insisted that, after the expiration of the time, it is not competent 
for the Inferior Court to demand a bond of the sheriff; that their power 
to take it is limited, as to time, by the statute and that this bond, bear- 
ing date after the expiration of the prescribed time, cannot, in any sense, 
be considered as taken in conform: ity with the law. We consider this 
position impregnable. It is true, as claim« ed by learned counsel for the 
defendant in error, that if a bond, required by statute, departs from its 
strict provisions, as where the penalty is larger than that named in the 
act, it is notwithstanding good, so far as it is in conformity with it; un- 
less the statute expr¢ essly declares that all bonds, not taken in conformity 
with its provisions, shall be void. 

This proposition, as a rule of law, has an exception in the case of a 
bond intended to operate as a fraud upon the obligors, by color of the 
law, or as an evasion of the statute—2 Dailey, 376; 2N. & McCord, 
425; 2 McCord, 107; 6 Binney, 298. But this case does not fall with- 
in the doctrine last stated. This is not the case of a bond in part con- 
formed to a statute, and valid, as to that part, and void as to the re- 
mainder of its obligations. It is a bond required by the Legislature to 
be taken within a time limited, and taken beyond that time. 
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The act requiring it to be taken within thirty days, restricts the 
agent, viz., the Inferior Court, to that time; they cannot enlarge their 
powers. If they can defer a ‘demand for the bond until one day after 
the time, they may a hundred, and thus defeat the intent of the 
Legislature altogether. 

If the court has the power to demand a bond in this case, I see no 
reason why the right would not equally exist, in a case where ‘there was 
confessedly a forfeiture of the office. But could they by asking, and 
the sheriff by giving, a bond, where none had been given in time, re- 
voke the forfeiture of his office? Clearly not. Besides, if they in 
such a case may be considered as, under the law, entitled to call upon 
him for a bond, he must have the reciprocal right to give one, and 
thereby retain an office which his previous default had vacated. Be- 
sides, haying given one bond, the sheriff has complied with the condi- 
tion upon ‘which he is to hold o.ie e, and the court has no right to cast 
burdens upon him which the law does not impose. 

These views are intended to illustrate the position that this cannot be 
regarded as a statutory bond. We do not find that this conclusion is 
much strengthened by the fact which counsel for the plaintiff in error 
seemed to regard as of some importance, that there was no dedimus po- 
testatem, to the Inferior Court to take this bond. 

If the law does not confer the power, the executive dedimus cannot 
give it, and if it does, then the dedimus is but a wasteful surplusage. 
We have seen that the Legislature has conferred it, but, as we have at- 
tempted to show, to be exercised within a limited time. 

What further remains is to inquire whether this be a valid bond at 
commonlaw? We think it is. We recognize the position occupied by 
the counsel, that tobe good as a voluntary bond, it must have all the 
incidents of a deed; it mus st be signed sealed, attested and delizered. 
One of these incidents, to wit, di livery, it is said, is wanting. The 
bond is made payable to Charles J. Me Donald, Governor of the State of 
Georgia, and his successors in office, and the argument is, that it was not 
deliveréd to Charles J. McDonald. We cannot see that it was nee essary. 

In considering the question, whether it be, or not, a good voluntary 
bond, we must look to the cireumstances under w hich, and the charac- 
ter in which, it was given. A. bond made to A and delivered to B is 
void for want of delivery. That is, however, not this case. The ob- 
ligor, Stephens, is the sheriff of Baldwin county ; as sheriff he goes to 
the Inferior Court, and suggesting that his previously executed bond 
was considered void by some, of his own mere motion tenders to them 
an additional bond, which they accept. The act was voluntary. It 
does not appear that the court, viriute officii, as agents of the State, con- 
sidered the previous bond void, and asked a new one, or used any 
means, by suggestion, threats, or otherwise, to get it. The evidence is 
that he of his own accord te nde red it. 

Now it does seem to me that it does not lie in the mouth of this ob- 
ligor to object to the validity of this bond. He_is estopped, and so are 
his securities ; for their assumption of the obligations of the bond was 
also voluntary, and they are his privies in law. What can they say 
against the breach of a contract thus intelligently, willingly and honest- 
ly made? Nothing. They must lie down under the burdens they 
have assumed. 
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livered to Charles J. McDonald. We have already seen that the Infe- 
rior Court are by law authorized to take the sheriff’s bonds ; and to them, 
or one of the Judges of the Superior Court, as the appointee of the 
law, it could alone be legally delivered, and to them it was delivered. 
Charles J. McDonald has no more interest in it that any other citizen. 
His name is but the representative of the sovereignty of the State. It 
is the people’s bond, made payable to him, as a nominal custodier of its 
obligations. 

The true position upon this point is this: a bond required by statute 
and made payable to the Governor, is payable to the office. In this 
particular the Governor represents the people, and may be regarded as 
a sole corporator, and each chief executive takes everything that be- 
longs to the office by succession.—2 Bailey, 378; 1 McCord, 568; 2 
Baile, 13. 

And here it may be well to dispose of the exception, that this ac- 
tion cannot be sustained in the name of George W. Crawford, Governor 
of the State of Georgia and successor of Charles J. McDonald without 
an assignment. Upon the principles above stated, there is no difficul- 
ty here. It is made, by the act of the parties to it, payable toj the suc- 
cessors of Governor McDonald, and the pleadings show that George 
W. Crawford is his snecessor. The law which creates an official bond, 
and makes it payable to a public officer and his successors, makes a 
transfer and tradition of it to each incumbent. As before stated, they 
take the bond as appertaining to their office by succession. In this as- 
pect of this cause, that is, looking at it with reference to the rights of 
the obligees, the bond assumes a statutory character. But more of this 
anon. 

To return to the question of delivery. The only inquirics to test the 
sufficigney of the delivery are, to whom does the law direct this bond to 
be delivered, and was it delivered to the persons appointed by law to 
receive it? The answers are, that the statutes of Georgia declare the 
Inferior Court competent to take it, and require it to be turned over to 
the clerk of the Superior Court for custody, and that/it was taken be- 
fore them, and by them delivered to the clerk of the Superior Court. 
All of which not only amounts to delivery, but, in our judgment, is the 
only kind of delivery which would fulfill the requirements of the law. 

We have said that after the expiration of thirty days, the Inferior 
Court has no power or right to demand an additional bond from the 
sheriff. Whilst this is true, we yet hold that it is competent for them, 
in their official character, and with a view to secure the faithful execu- 
tion of the duties of the sheriff, to receive an additional bond from him, 
when voluntarily tendered; and, when so received, the rights under it 
inure to the parties interested, as in case of the first bond. The secu- 
rity is cumulative. Their original power toreceive a bond is continued, 
in cases where the law being complied with and the sheriff in office he 
in that character tenders other securities. 

In this view of it the bond would scem to be statutory. 
obligors, it is unquestionably voluntary. 

Taking into view the circumstances under which it was made; the 
character of the obligor, and also of those to whom it was delivered ; 
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we can give it no other design: ation than this, to wit, a common- 1-law 
bond. And bei ing delivered to the Inferior Court, and attested by them, 
and found where the law directs it to be placed—in the custody of the 
clerk of the Superior Court—we are of the opinion that the presiding 
judge committed no error in admitting a certified copy of it to go in evi- 
a dence. 
Let, therefore, the judgment of the court below be affirmed. 





















No. 84.—In the matter of Joun S. Stepuens, former Sheriff of 
Baldwin. 


A sheriff is liable to be attached for the failure of his deputy to pay over money 
collected on an execution by him, 





Kenan and Rockwe.t, for the late sheriff. 





















Mr. Rockwe.u’s Argument. 


a ee eee eee 


The liberty of the citizen cannot be abridged or taken away without authority of 
‘aw; and the provisions of that law ought to be clear and unquestionable. 

It is proposed, in the discussion of the question presented by this record, to in- 
quire into the power of the superior courts of Georgia to punish sheriffs by at- 
tachment—in what cases they are so punishable—and how that punishment is to 
be carried into effect. 

1st. There is no other statute bearing directly on this question, except the 50th 
and 52d sections of the Judiciary Act of 1799. From these enactments*of the 
Legislature, the power is unquestionably derived. 

The 50th section of the act provides, ‘ that the sheriff shall be liable either to 
an action on the case, or to an att — nt for contempt of court, at the option ot 
the party, whenever it shall appear he hath injured such party, either by false 
returns, or by neglecting to arrest the defendant, or to levy on his property, or to 
; pay over to the pk uintiff or his attorney the amount of any sales which shall be 
made under or by ja of any execution, or any money collected by virtue there- 

of.”—Prin Dig. 43 

The moile of =e by attachment, however, is not pointed out by law ; 
and the presumption is, that the proceeding was to be such as was known to the 
courts of England, from whose practice this proceeding was adopted. 

Previous to the enactment of the Judici: ary Act, if the practice obtained at al! 
in this State, it must have been gov erned by the rules of the English courts; and 
by those rules sheriffs were punishable by attachment for constructive contempt 
in two eases only ; first, for not returning the writ of capias ad respondendum ; second, 
for not bringing in the body of the defendant. In all other cases, parties injured 
by misfeasance or nonfeasance of the sheriff, were left totheir actions in the proper 
courts for redress. 

If the plaintiff be dissatisfied with the bail taken by the sheriff, he shou!d rule 
him fo return the writ.—1 Tidd’s Prac. 253. [tis net usual for sheriffs to return the 
writs, unless ruled for that purpose.—ctson on Sherif/s, 63. If there be no re- 
yurn of any of the matters which by law the sheriff is authorized to return, aller 
being ruled for that purpase, it is a contempt, for which the court, on a proper 
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afidavit will grant an attachment.—1 Tidd’s Prac. 254. If he returns “ cepi cor- 
pus,” he is then ruled to bring in the body. 

The object of this proceeding is to fix the sheriff with a liability to pay the 
debt and costs.—3 Chit. Prac. 391. This object is attained in Georgia under the 
provisions of the Judiciary Act, by another mode. 

This method of proceeding is based upon the supposition that the sheriff, by his 
officers, may readily ascertain the solvency of the sureties, and he may always 
resort to them for indemnification ; and that if he were not absolutely liable for 
the defendant’s putting in sufficient bail, or for the defendant’s rendering himself 
shortly after the arrest, there would be great facilities of collusion between the 
officers and the defendant, who, unless the sheriff were absolutely liable, would, 
for a trifling douceur, be induced to take any description of bail, though secretly 
known by them to be in insolvent circumstances.—3 Chit. Prac. 390. Under 
this proceeding the sheriff is made liable for the debt really due—7 Term R. 370; 
8 1b. 29;1 H. Bl. R. 233; 9 Eust R. 316. The sheriff is not imprisoned, however, 
on failure to pay the debt forthwith. A rule nisi is frequently obtained to’ stay 
the proceedings or to set aside the attachment, and is granted absolutely some- 
times, on payment of costs, as where bail has been put in and perfected, though 
not in due time; sometimes conditionally, to let in a trial on the merits, when the 
attachment is ordered to stand as a security. 

In all these proceedings it makes no difference whether the process be in the 
hands of the high-sheriff, the under-sheriff, or bailiff, except in cases where the 
defendant resides within a liberty, when the bailiff is liable to the rule and subse- 
quent proceedings, but is only amerced.—1 Tidd Prac. 257. 

This mode of proceeding is altogether abolished by the provisions of the Judi- 
ciary Act of 1799, sec. 14.—Prin. Dig. 423. 

Imprisonment, then, it seems, was not a necessary consequence of an attach- 
ment against the sheriff. 

The 50th section of the Judiciary Act determines the cases in which the party 
injured may apply for an attachment against the sheriff; but it is silent as to the 
imprisonment of the sheriff. It is fair to presume that in adopting this remedy, the 
Legislature meant to adopt the rules which governed the courts of England in its 
application and enforcement. 

It certainly seems reasonable, that in the Couit of King’s Bench, when an at- 
tachment is obtained against the sheriff for not returning the writ, or bringing in 
the body, that it should be set aside to /et in a trial on the merits. The existence of 
the debt was a fact to be ascertained in the only mode known to the English 
courts—a trial by jury. The same reason applies with equal force in case of an 
attachment against the sheriff, under our law, for not paying over money collect- 
ed by virtue of an execution. The whole sum apparently due on the execution 
may not be due, and the amount due becomes a fact to be ascertained. 

Upon a failure to pay over money collected on a fi fa., the English practice af- 
forded a proceeding of another description. 

It is the duty of a sheriff to pay over the amount of the levy to the plaintiff, 
and after a return to a writ of fi. fa., that the money is levied, the sheriff is liable 
to an action for it, without any demand of payment.—Sewell's Law of Sheriffs, 
255; 3 Campb. 347. There is no instance to be found in any of the English 
books, of a rule and attachment against the sheriff for not paying over the money 
levied under a “ fiert facias.” 

“Tf the sheriff return ‘ fieri feci,’ (says Watson, p. 202,) the plaintiff may pro- 
ceed for the money against the sheriff by action of debt, founded on the return, 
(citing Cro. Car. 539; Hob. 206 ; 2 Saund. 334 ;) or by action for money had and 
received, (citing 3 Camp. 347 ; 1 Stark. 345;) or by the rule of ‘ court’-—for which 

last he cites no authority, and indeed does not in the whole chapter allude to it 
again. f 
Previous to our judiciary acts, it seems, if the process of attachments against 
sheriffs was used in Georgia, it was governed by the rules of practice known to 
the English courts; and no such proceeding was warranted by law against a 











586 SUPREME COURT OF GEORGIA, 


In the Matter of John S. Stephens. 


sheriff for not paying over money raised on a fi. fa. The 50th section of the 
Judiciary Act of 1799 gave this remedy to plaintiffs against sheriffs for a default 
in the payment of money collected by them. 

This, in its terms, is confined to the default of the sheriff himself. If the at- ° 
tachment is a criminal proceeding, then is this a penal law, and should not be 
strained, in its construction, to embrace matters not within its provisions. 

Another provision seems to be necessary to imprison the sheriff, although by 
the previous enactments he was liable to attachment for contempt. This is ac- 
cordingly found in the 52d section of the same law: ‘* Whenever the sheriff’ of 
any county within this State shall fail to make proper returns of all writs, execu- 
tions and other process put into his hands, or shall fail or neglect to pay up all 
moneys received on such executions when he shall be required to do so, he shall 
be liable to an action for contempt, and may be fined, imprisoned or removed from 
office, in the manner prescribed by the Constitution.—Prin. Dig. 432. 

This, though not very intelligible, may be deemed as giving authority to imprison 
by attachment after a failure to pay over the money due on a fi. fa., according to 
the requirement of a rule absolute. This, however, is confined to such execu- 
tions as may be put in the sheriff’s hands. 

The Legislature seemed to be aware of the difficulty and injustice of punishing 
criminally sheriffs, for defaults of their deputies, and accordingly, in 1841, ren- 
dered the deputies liable to rule and attachment.—Cobb’s Anal. 123. 

The court below decided that the sheriff was not criminally liable for the acts 
of his deputy, but nevertheless ordered an attachment to issue against him. 

The attachment alluded to in the English practice for not returning the writ, or 
bringing in the body, isacriminal process—1 Tidd’s Prac. 261; Watson on 
Sheriffs, 121; 4 McCord R. 237. 

The attachment is issued in the name of the State, people, or the King, as 
criminal processes are usually entitled—5 John. R. 235; 9 ib. 160; 3 Term R. 
133; 7 Term R. 439, 528; 2 East, 182; 12 ib. 165. 

If the attachment be a criminal process, it was awarded by the court against a 
party not criminally liable for the act on which the proceeding was founded. 

2d. The attachment against a sheriff being derived from the English practice, 
that practice must be Jooked to in order to ascertain the mode of proceeding. 

When an order for attachment is obtained, it is the practice of K. B. to issue an 
attachment azsz. This is regulated by the rules of that court. There is no rule of 
court or statute law of Georgia, known to the counsel, on this subject. And as the 
courts of Georgia have adopted this process from the practice of the Court of 
King’s Bench, it is reasonable to suppose they adopted with it the mode ot issuing 
and carrying it into operation. : 

The effect of personal service of rules and copies, and the demand of the pay- 
ment of the money, or performance of the thing commanded, is to perfect and 
complete the contempt; and by the English practice, before the attachment for 
contempt can issue, an affidavit of the regular service of the rules must be made. 
In the case of costs, as between attorney and client, the attachment is ** nisi ;? but 
as between plaintiff and defendant, it is absolute-—Chit. Prac. 606 ; Dowl. 533 ; 
3 ib. 538. 

By rule of K. B., Trin. T., 17 George 3, it is ordered that attachments shall 
be absolute in the following cases only : 

Ist. For non-payment of costs on a master’s allocatur. 

2d. Against a sheriff for not obeying a peremptory rule to return the writ. 

3d. For contempt of the court in the execution of the process of the court.— 
2 Dow, 747; 3 M. and Scott, 556. Ona return of rescue, the motion for attach- 
ment is absolute in the first instance.—3 Chit. Prac. 606 n. 

It would seem at least to be the better practice, as the contempt begins ona 
failure to perform the mandate of the court, that the party alleged to be in con- 
tempt should be heard before punishment, as to his defence, if he has any ; and 
that the attachment should be, in the first instance, “ ns?” only. 
3d. In Lacock’s case, (Latch, 187,) and in Sanderson vs. Sheriff of London, 
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(3 Wils. 310,) it was said: «* The sheriff shall be fined or amerced, and shall 
answer in damages to the party for the misdemeanor of the under-sheriff, but he 
shall not be zmprisoned or indicted.” There is no authority, it is believed, to the 
contrary, 7 
The sheriff is not, then, liable to attachment and imprisonment for a default of 
his deputy in not paying over money collected on a fi. fa. : 
Ist. Because of the provisions of the Judiciary Act of 1799, the attachment and 
imprisonment is confined to his own default. 
24. Because, by the English practice, he was not so liable, previous to the Ju- 


diary Act of 1799. 
3d. Because the act of the Legislature of 1841 has specially rendered the depu- 


ties of sheriffs liable for their own acts. 





Iverson L. Harris, contra. 


By the Court—Lumpxin Judge. 


This was a rule against the late sheriff of Baldwin county, calling on 
him to show cause why he should not pay over to the plaintiff, the 
principal and interest due ona fi. fa. issuing from Baldwin Superior 
Court, in favor of Martin E. Edwards, for the use of Smith and Este, 
vs. Thomas Haynes. Stephens returned to said rule for answer, that 
it appeared by the entry of satisfaction upon said execution, dated 25th 
Jan., 1840, that his late deputy, John A. Deane, had received the money 
due thereon, and that the same had never come to his hands; and that 
he was advised and believed that a sheriff is not criminally responsible 
for the act of his deputy. 

At August Term, 1846, Judge Merriwether decided, that this show- 
ing was insufficient, and that the plaintiff was entitled to have the rule 
made absolute. And on failure to comply therewith, he further ordered, 
that on application to the clerk an attachment should issue against the 
body of the said Stephens. To all of which counsel for the plaintiff in 
error excepted and complain : 

Ist. That the court erred in awarding an attachment against the late 
sheriff, after deciding he was not criminally liable for the acts of his 
deputy, because, as to the sheriff an attachment is a criminal process. 

2d. The court erred in granting an attachment absolute against the 
late sheriff, without calling on him to show cause why a peremptory at- 
tachment should not issue. 

3d. The court erred in ordering an attachment to issue against the 
late sheriff, the whole proceeding being founded on a fieri facias, be- 
cause of a failure of his deputy to pay over money collected thereon by 
him: the sheriff is only liable to an action. 

I do not deem it necessary to notice at all the first ground set forth 
in the assignment of errors, inasmuch as we are not called upon to de- 
cide whether the court was right or wromg in conceding, that the prin- 
cipal sheriff was not criminally responsible for the acts of his deputy ; 
but to say whether or not the court erred in awarding an attachment 
against the late sheriff. And this judgment we must pronounce without 
regard to any other opinion expressed by the presiding judge in the 
premises. 

Nor is it necessary to bestow more than a passing remark upon the 
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second point. Ordinarily, it is the regular course to move first a rule 

nisi. There are cases, however, where the rule for an attachment is 

made absolute in the first instance. —Axdrews vs. Sharp,2 Blk. Rep. 912; 

the King vs. Peekham, ib. 1218; 12 Ves. Jr. 202, 203; 3. Chitt. Prac. 

606, n. 

In the present case, it plainly appears that the sheriff had notice. 
He made what showmg he could to purge himself of the contempt, and 
the order was that he pay the money, or be attached. He had his 
day then in court, and failing to obey the pronounced judgment of the 
court, it cannot be maintained that he should not be instantly at- 
tached. 

The most material question yet remains to be considered—is the 
sheriff liable to be attached for the failure of his deputy to pay over 
money which he has collected on an execution ? Both upon principles 
of law and public policy, we are clearly of the opinion that he is. 

It is needless to resort to the practice of the English courts, to show 

that the sheriff is constantly made responsible by attachment for the 
misconduct of his jailors, and other under officers. The books are full 
of such cases.—See 1 Bingham, 150, 423, et passim. 
_ We hold that the 50th and 52d sections of the judiciary of 1799 are 
conclusive upon this subject. The 50th section of the act provides, 
“that the sheriff shall be liable either to an action on the case or to an 
attachment for contempt of court, at the option of either party, whenever 
it shall appear he hath injured such party by false r-turns, or by neglect- 
ing to arrest the defendant, or to levy on his property, or to pay over to 
the plaintiff or his attorney the amount of any sales which shall be made 
under or by virtue of any execution or any money collected by virtue 
thereof.”— Prin. Dig. 431. And by the 52d section of the same act it 
is provided that, “‘ whenever the sheriff of any county within this State 
shall fail to make proper returns of all writs, executions and other pro- 
cesses put into his hands, or shall fail or neglect to pay all moneys 
received on such executions, when he shall be required so to do, he shall 
be liable to an action for contempt, and may be fined, imprisoned, or remov- 
ed from office, in the manner prescribed by the Constitution.”—Prin. 
Dig. 432. P 

Can it be seriously doubted, that the enactments were designed to 
make the principal sheriff chargeable for the acts of his deputy? Their 
cotemporaneous construction is conclusive with this court as to their true 
intent and meaning: more especially as their practical exposition has 
been acquiesced in by the Legislature for nearly fifty years. 

But it is argued that the provisions apply only to the default of the 
sheriff himself; and that being penal in their nature they should not be 
strained so as to include under-sheriffs. This idea is founded upon a mis- 
apprehension of the proceedings. The sheriffis attached, not because 
his deputy has collected money on a fi. fa. which he neglects or refuses 
to pay over, but for his own disobedience to the peremptory mandate of the 
court to pay over this money himself. This constitutes the contempt ; and 
the appropriate punishment is awarded for his own default and not for the 
miscarriage of his deputy. That is a matter which the court decline 
looking into, leaving the controversy to be adjusted between the parties 
themselves. When the term arrives to which the fi. fa. is made return- 
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able, itis the duty of the sheriff to bring the execution into court, with 
his actings and doings thereon. If money has been collected he must 
account for it to the plaintiff. Ifhe has appointed incapable or dishonest 
deputies, it is his misfortune; it is his own voluntary act, and he is cloth- 
ed with authority to indemnify himself against Joss by taking of his dep- 
uty ample security. Better far that the courts should supply to the 
creditor this summary justice, and leave the sheriff to his redress against 
his faithless or incompetent deputy, than to open a wide door for fraud and 
collusion between the principal and his subordinate, by driving the party 
to his action on the bond, which by the way does not at all times afford 
adequate relief, as the facts which have just transpired under our own 
eyes abundantly demonstrate. It appears by the sheriff’s return to the rule 
that this money was collected by John A. Deane, the deputy of Stephens, 
25th of January, 1840; and the fact is disclosed in the case immediately 
preceding this, against Stephens and his securities, that in his own opin- 
ion as well as that of the Inferior Court of Baldwin county, he had 
given no.suflicieat bond from his election in January, 1840, to the 3d of 
March of the same year. And yet he insists that this creditor shall be 
compelled to look to this very bond for satisfaction, executed more than 
one month subsequent to the alleged default of his deputy. Courts are 
constantly admonished to be cautious how they deprive parties of any 
remedy afforded them by the wisdom and forethought of the Legislature. 

There is a still more appropriate reply to the objection, that these 
sections of the judiciary should be construed strictly on account of their 
being penal. If taken literally the 52d section includes the identical 
case under consideration. It declares, that ‘‘ whenever the sheriff of 
any county within this State, shall fail to make proper returns of all writs, 
executions and processes, put into his hands or shall fail or neglect to pay 
all moneys received on such executions, when he shall be required so to do, &c. 
It would seem, therefore, that in the estimation of the Legislature it was 
altogether immaterial who collected the money. The liability of the sheriff 
to attachment and imprisonment, is predicated upon the fact, of the col- 
lection of the money and the failure on his part to pay it over when required 
so todo. Indeed this construction is warranted not only by the language, 
but as we verily believe by the spirit and equity of the,act. It may be 
true, then, that the sheriff is criminally responsible only for his own acts, 
and that this severe remedy is confined to his own default. That default 
consists in not paying over money collected ona fi. fa: which has come into 
his hands—immaterial by whom the money was received, whether him- 
self or his deputy—when required so to do. 

It is conceded that the sheriff was liable, in England, to be attached 
in certain cases for the misconduct of his deputy. To this point the 
authorities are numerous and explicit. Can it be believed, that the 
Legislature, by attempting to enlarge his liability, have actually dimin« 
ished it? and that by subjecting him to attachment in other cases than 
those recognized by the practice of the English courts, they have re- 
lieved him altogether, even in those cases where it is admitted he was 
before responsible ?. And yet such is the result of the reasoning which 
would restrict the clauses of our own law to the sheriff, to the exclusion 
of his deputy, because the latter is not speeffically named! Such could 
never have been the intention of our law-makers. To my mind it is 
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most manifest that their purpose was to ‘tighten the rein, , and not to re- 
lax it—in other words, to enlarge the doctrine of constructive contempts, 
It would be singular enough to hold the sheriff liable to this process for 
the failure of his deputy—to arrest the body of the defendant upon bail 
process, the object of which is to secure the debt, and not to subject 
him to the same penglty for not paying over the money when collected 
on the execution! Such absurdity, we apprehend, is not properly 
chargeable to the law. If so, it is no longer entitled to the magnificent 
eulogy lavished upon it by Burke, “‘as the collected reason of ages, com- 
biting the principles of eternal justice with the infinite variety of human 
concerns.”’ 

The sheriff, by the bond which he executes before entering upon the 

discharge of his duty, obligates ‘himself for the faithful performance not 
only of his own conduct, but that of his deputies also. And until the 
act of 1841 was passed, ‘rendering deputies liable for their own default, 
the public looked to the principal only, and never beyond him. All 
rules were taken against the high-sheriff, whether for the failure of him- 
self or his deputy, t to pay up alla moneys received onexecutions. Sheriffs 
were in the habit of fraudulently absenting themselves from court, to 
avoid being ruled. And as the deputy could only be reached through 
the principal, parties were subjected to great delay and inconvenience. 
And this was the mischief which gave rise to the act of 1841, making the 
deputy directly responsible for his own default, nevertheless reserving, in 
express terms, the existing remedies against the principal. It provides, 
“that all deputy sheriffs shall be liable to be ruled and attached in the 
same way and manner as sheriffs ; but the liability of the sheriff shall not 
be affected by any such proceeding against his deputy, where the same 
is not effective.”—Cobb’s Analysis, 123. Strange that an argument 
should be invoked from this statute in favor of sheriffs! It is a strong 
legislative confirmation of the doctrine ruled by the court below, and 
which seems never to have been questioned until recently. It shows 
clearly that, previous to the passage of that act, the sheriff was liable to 
be ruled and attached for the acts of his deputy; and it is well known 
for none so commonly as his failure to pay over money collected on exe- 
cutions. It proves, further, that, since its passage, the liability of the 
sheriff for the delinquency of his deputy, is in no wise altered, where the 
proceeding against the deputy is not effective. 

If, in the face of the very words of the act to the contrary, it should 
be decided that, by subjecting the deputy directly to attachment, the 
sheriff had been exonerated, the evil intended to be cured has been 
greatly aggravated. The responsibility of the principal is to be pre- 
ferred, in any view of it, to that of his deputy, if parties can look to one 
only for satisfaction. 

Delinquency in regard to érust funds has been uniformly treated with 
marked and merited ‘severity. In this State it is punished by Peniten- 
tiary imprisonment; and a party thus in default has always been excluded 
from the benefit of the bankrupt laws, passed in England and in this 
country. 

We will not say that a sheriff} committed under these circumstances, 
would not be entitled to his discharge upon proof made that he had ex- 
hausted his own property, and that of his deputies and securities, and 
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was still unable to respond to the rule. Although the terms of his im- 
prisonment be without bail or mainprize, still one should be strongly in- 
clined to the opinion, that there could be no contempt, actual or implied, 
under such proof. 

But were it otherwise, we could not attempt, for that reason, to make 
a precedent which would overturn the laws of the land. I would lament 
that the difficulty existed; still I would be for referring the subject to 
the consideration of the General Assembly. 

Our jurisdiction is large enough as it is: we must take care not to extend 
it; and begin by doing that which our predecessors in the Circuit Courts 
have never ventured to do, and which our successors on the bench would 
lament our having done, namely, passed a judicial ordinance for abolish- 
ing imprisonment in certain cases. 

Our opinion is, that the judgment below must be affirmed. 








No. 85.—Henry Bancert7, plaintiff in error, vs. Joun H. Broven- 
Ton, defendant in error. 


In an action of covenant, for a breach of warranty in selling an unsound negro, the 
measure of damages is the diflerence between the price paid, and the actual value 
of the negro in her unsound condition; and if of no value, then the price paid, 
with interest thereon. 


This was an action of covenant, brought by the defendant in error 
against the plaintiff in error, in the Superior Court of the county of 
Greene, and tried Before Judge Merriwethet at September Term, 1846. 

The action was predicated upon a breach of the warranty contained in 
the following instrument: ; 

‘Greene County, Ga., Dec. 12, 1843. 

“ Received of John H. Broughton, two hundred and seventy-five dol- 
lars, in full payment for a negro girl, named Lucinda; the right and title 
to said slave I will warrant and defend; 1 also warrant her sound in 
body and mind. Given under my hand and seal the day and date above 
written. Henry Bapcerr.” [L.S.] 


The breach alleged in the declaration was, that the said slave, Lucinda, 
at the time of the making of said warranty, was not sound in body, but 
on the contrary thereof, was then unsound, by a disease of her lungs, of 
which, shortly afterwards, she died. ? 

It appeared that, on the 25th day of January, 1844, the defendant in 
error sold said slave to one Chesley Attaway, and instead of executing a 
separate bill of sale, endorsed over the original bill of sale as follows, to 
wit: 

“ January 25th, 1844. 

“For full value received, I hereby transfer the within bill of sale, 
made by Henry Badgett to me, to Chesley Attaway. 

“ Test, A. T. Scott. Joun H. Broveuron.”’ 
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Upon the trial, the defendant in error offered the original bill of sale, 
with the said endorsement thereon, in evidence, which was admitted. 

The unsoundness of the slave Lucinda at the time of said warranty and 
sale, from Badgett to Broughton, and of her death therefrom, was proven. 

It was then proven, in behalf of the defendant below, by Chesley At- 
taway, that he purchased the negro Lucinda from Broughton, and paid 
him $275 therefor; that he refused to sign a bill of sale, warranting the 
title and soundness of said slave, to witness, but agreed to assign the bill 
of sale which Badgett made to him, and thereupon made the aforesaid 
endorsement upon the bill of sale, which witness thought amounted to a 
warranty, but did not know how Broughton understood it. The negro 
appeared sickly after he purchased her, and continued so until August 
following, when she died. 

The testimony having been closed, the court below charged the jury 
that, as he understood the decision of the Supreme Court, the question to 
be considered was, whether the defendant below had kept his warranty ? 
If he had not, then the plaintiff below was entitled to recover, and under 
the evidence, the purchase-money was the measure of damages, and a 
transfer of the bill of sale to a third person, and the receipt from Attaway 
by Broughton, of a sum of money equal to the original purchase-money, 
did not discharge the warranty of the plaintiff in error. The jury found 
a verdict for the plaintiff below for $275. 

To which charge and opinion of the court below, the plaintiff in error 
excepted. 


Francis H. Cone, for the plaintiff in error, contended, 


Ist. That the plaintiff below could not recover, as he had sustained no 
damage ; at most he can recover only nominal damages.—8 Porter R. 
428; 1 Halsted’s R.251; 3 Stewart & Porter R. 329; 1 McCord R. 
379; 1 Taunton, 566; 3 Starkie’s R. 32; 1 Nott & McCord, 326, 343. 

2d. That the transfer of the bill of sale did not amount to a warranty, 
and therefore plaintiff below could never become liable to Attaway.—12 
Sergeant & Rawle, 165; 3 Haywood, 186. 


Dawson and McHenry, for the defendant in error. 
By the Court—Warner, Judge. 


In this case, perhaps, the charge of the court to the jury would have 
been more strictly in compliance with the legal rule, had it been stated 
to them that the measure of damages for a breach of warranty of sound- 
ness, in the sale of the negro, was the difference between the price paid 
and the real value of the slave, in her unsound condition ; or, if she was 
of no value, then the price paid for her, with interest thereon.—2 Saun- 
ders’ Pl. and Ev. 917, and cases there cited; Curtis vs. Hannay, 3 
Espinasse, 82. 

From the evidence disclosed by the record, we are of the opinion, the 
plaintiff below was entitled to recover at least the price paid to the de- 
fendant for the negro, proved to have been unsound at the time of the sale, 
and to have died afterwards. 
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The court charged the jury that, “‘under the evidence, the purchase- 
money was the measure of damages.” Had there been a special verdict, 
finding the same facts as disclosed by the record in this case, we are of 
the opinion, the measure of damages would have been, in judgment of the 
law, at least to the extent stated by the court to the jury, and the charge 
of the court, as applied to the particular facts of this case, is not a sufli- 
cient ground of error to authorize the granting a new trial. 

It was contended, by the counsel for the plaintiff in error, that the trans- 
fer of the bill of sale by Broughton to Attaway did not amount, in law, 
to a warranty of soundness of the negro, and, consequently, he had not 
been damaged by his purchase from Badgett. 

It will be time enough for us to decide that question, when it shall be 
properly brought before us by the proper parties. What may be the 
rights acquired by Attaway, under the transfer of the bill of sale to him 
by Broughton, we decline to express any opinion, for the reason, he is no 
party to this suit, and is not now before the court. Certainly, the liability 
of Badgett;®n his contract of warranty, is not dependent on the liability 
of Broughton to Attaway, on a contract subsequently made between them 
for the sale of the negro. 

Did Badgett warrant the negro to be sound when he sold her to Brough- 
ton? Was she sound at the time of the sale? If not sound, what was 
her value in ber unsound condition? These were the legitimate in- 
quiries for the jury, on the trial of the cause between Broughtofi and 
Badgett. 

Let the judgment of the court below be affirmed. 





Ture Centra Banx or GeoretA, plaintiff in- error, vs. WILLIAM 
WuitFIeE.Lp, defendant in error. 


Demand and notice is not necessary to charge an endorser, in a suit against him, in 
favor of the Central Bank. 


The plaintiff in error brought an action in Putnam Superior Court, 
against the defendant in error, as endorser of a note for $600, payable at 
the Bank of the State of Georgia, Savannah, made by G. B. Allen, and 
endorsed by said William Whitfield and one James Griggs. The defend- 
ant pleaded the general issue, and also, that ihe plaintiff had obtained the 
note fraudulently. The case was tried on the appeal, which resulted in 
a verdict and judgment, in favor of the plaintiff, for the whole amount 
due on the note, with costs ; whereupon the counsel for the defendant in 
error moved for, and obtained a rule nisi for a new trial, on the ground 
that the court erred in its charge to the jury, “that notice was not neces- 
sary to charge the endorser on said note ;” and because the-jury found 
contrary to law. There was no evidence of fraud on the part of the 
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plaintiff in obtaining said note, and the only question before the court was, 
as to the notice. 

At September term, 1846, of the court below, the rule for a new trial 
came on to be heard before Judge Merriwether, who, after argument of 
counsel, decided, that notice was necessary to charge the endorser, the 
said note having been deposited at a chartered bank for collection, and 
therefore granted the new trial moved for. 

To which decision the counsel for the plaintiff in error excepted. 


Puvaski S. Hott, for the plaintiff in error, 


Relied upon the charter of the Central Bank of Georgia, and upon the case of 
the Merchants’ Bank of Macon vs. the Central Bank of Georgia, (ante, p. 418.) 


J. M. Asuvrst, for the defendant in error, contended : 


1st. At common law, notice is necessary to charge the endorsers of bills of ex- 
change and promissory notes.—Chitty on Bills, 465-6 ; 1 Strange, 441, 469, 515; 
2 Blackstone’s Rep. 749 ; 2 Strange, 1087; 1 Term Rep. 170; 4 Cranch, 141; 7 
John. R. 361; Story on Promissory Notes, 345, and note 2. 

2d. By our own statute, endorsers of notes payable at, or intended to be negoti- 
ated at a bank, are entitled to notice.—Prince’s Dig. 462. 

3d. In this case, the note being sued on by the Central Bank, it is contended 
that notice is not necessary to charge the endorsers, on accuunt of the provisions 
of its charter.—Prince, 74-5. Let us examine those provisions, by the rules of 
construction laid down in the books. And Ist, in the construction of one part of 
the statute, every other part ought to be taken into consideration.—6 Bac Abr. 
380. 2d. If different parts of a statute refer to the same thing, they all ought 
to be taken into consideration in construing any part of them.—zb. 382. 3d. It 
is an established rule, that ail acts 7 pari materia are to be taken together as 
if they were one law.—:d. 4th. As to what four things are necessary in the con- 
struction of a statute, see. 7b. 383. 5th. The intention of the makersof a statute 
ought to be taken into consideration in its construction.—ib. 386. 6th. In this 
case the statute ought to have an equitable construction.—7b. 386. 

4th. The note sued on in this case was endorsed with the express understand- 
ing that it should be discounted at the Branch Bank of the State of Georgia at 
Eatonton, where notice was necessary ; and by mistake of the maker, without the 
knowledge of the endorser, it was discounted at the Central Bank. Shall it be 
said, that a legal fraud can thus be practiced upon the endorser of an accommoda- 
tion note, and that his legal rights and /zabilitres can thus be changed without his 
rivity ? 
: 5th. The plaintiffin error sent the note for collection where it was made payable, 
and it was there protested. Will ihe court putsuch a construction upon the statute 
as to make the Central Bank the general collecting agent of all notes upon which 
the endorsers have been discharged by the daches of the holders. 

6th. The note was protested at the State Bank in Savannah, and notice thereof 
was not given according to law. 


By the Court--Nisset, Judge. 


The only question made in this case is, whether under the charter of 
the Central Bank of Georgia, demand and notice is necessary, to charge 
an endorser? We have determined that they are not, in the case of 
The Central Bank vs. The Merchants’? Bank, argued at Decatur last 
August. And as we have nothing to add to or take from that opinion, 
we find it only necessary in this case to refer to it. 
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No. 87.—Isaac L. Anperson, and Lucrnpa, his wife, plaintiffs 
in error, vs. Henry Baxer, defendant in error. 






To constitute a valid parol-gift of a chattel, there must be an immediate delivery of 
the same by the donor to the donee. . 

The bare declaration of the donor, that “she had given certain negroes to the donee, 
and had no right to sell them,” is not sufficient to pass the title to the donee, with- 
out evidence of some act, from which the jury may presume a delivery of the pro- 
perty, where the donor remains in possession of the property, exercising dominion 
over it until her death. 









of 







This was an action of trover for several slaves, Phebe and her children, 
brought by the plaintiffs in error against the defendant, in Warren Supe- 
rior Court, and was tried on the appeal, before Judge Sayre, at October 
Term, 1846. ‘ ' 
The conversion of the slaves by the defendant, and their value, with 
the value of their hire, was proven. 
Nancy Baker was examined by commission, in behalf of the plaintiffs, 
who testified, that some time in the year 1834, Mrs. Elizabeth Williams, 
former owner of the slaves sued for, requested her to give to her her daugh- 
ter Lucinda, (wife of plaintiff,) as an adopted child, promised to send her 
to school, and did so, and manifested affection for her; and in the same 
year said she had given her Phebe and her children. The conversation 
was at Mrs. W.’s residence. The negroes remained in the possession 
of Mrs. W. up to the time of herdeath. The witness was disappointed 
in the will of Mrs. W.; expected that Lucinda was to have the negroes 
that Mrs. W. said she had given to her; heard Lucinda express disap- 
pointment at the contents of Mrs. W.’s will, but never heard her say 
that she expected the negroes, Phebe and children, to be given her in 
said will ; heard Lucinda say, since Mrs. W.’s death, that she had heard 
that Mrs. W. had in a will, written by William Harris, left her the said 
negroes. Witness was the mother of the plaintiff Lucinda. 
Amanda Brown was also examined by commission, in behalf of the 
plaintiffs, wh® testified that she had heard Mrs. W. say, that Curran Bat- 
tle wished to buy Semanson, a son of Phebe, but that she had no right to 
sell him, because she had given him to said Lucinda. This was after the 
intermarriage of the plaintiffs. Witness heard Mrs. W., at different times 
within three or four years before her death say, that she had given Phebe 
and her children, the negroes in dispute, to the said Lucinda, and that 
she’ had adopted her; witness did not hear the conversation between 
Battle and Mrs. W.; it was in 1838 or ’39. The said negroes were then 
in the possession of Mrs. W., and continued in her possession until her 
death ; often heard Mrs. W. say, that she regarded the said Lucinda as 
her child, had given her some property and intended to give her more. 
Curran Battle was then introduced in behalf of the plaintiffs. He tes- 
tified that he knew Phebe and her children in 1839 and ’40, and went 
to Mrs. W. to purchase Semanson. Mrs. W. refused to sell him, because 
she had given him, as she said, to said Lucinda, but not by deed of 
gift. Witness told her she had a right to sell him; she disputed it, said 
her word was her bond, and she could not sell him, and that at her death, 
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Lucinda should have him. Witness had known the negroes for twelve 
years before the death of Mrs. W.; part of them had been in possession 
of Mrs. W. front the death of her husband ; some of them had been with 
Alfred Baker in Augusta, in 1837-38-39 ; witness knew that the plain- 
tiff, Isaac L. Anderson, married the said Lucinda in 1836 or 737; was 
present at the marriage ; Lucinda was then 17 or 18 years of age; after 
her marriage, she left the house of Mrs. W. who died in 1843. 

The counsel for the plaintiffs here closed. 

The counsel for the defendant in error, then introduced the will of 
Mrs. W., which was read, by the first clause of which, the negroes in 
dispute were given to the children of Henry Baker, the defendant. The 
will was dated 15th of July, 1842, and admitted to probate, July 
term, 1843, of Warren Court of Ordinary. The said Henry Baker was 
admitted to be the duly qualified executor of said will. 

Martha Gibson, examined by commission, in behalf of the defendant, 
testified that said Lucinda stated in her presence, that ‘if Mr. Gibson 
had kept the will, she would have had Phebe and children, but as old 
Henry had taken it, he had it according to his notion.”” This was on 
4th July, 1843. 

Thomas Gibson, examined for the defendant by commission, testified 
that he heard Lucinda say in the fore part of the year 1836, that her 
aunt, Mrs. W., had left her fifteen negroes in her will. He had witnessed 
two wills for Mrs. W., one in 1835, the other in 1837. The first he had 
read in part, and saw that there was a bequest of Phebe and her children 
to said Lucinda, and he informed her of it. He knew nothing of any 

ift. 
' The testimony on both sides having closed, the counsel for the plain- 
tiffs requested the court to charge the jury. 

ist. That if the gift was complete in Mrs. W.’s lifetime, her will could 
not affect the rights of the parties. 

2d. That the jury had the right to infer delivery, and every other 
requisite of a good and valid gift, from the declarations of the donor, 
** that she had given the negroes to the donee,” “that they belonged to her, 
and that she had no right to sell them.” 

3d. That if the jury was satisfied, from the declarations 6f Mrs. W., 
that a good and valid gift did take place, such gift was not affected by 
the possession of the donor subsequent to such gift. 

These instructions the court below refused to give entire, but charged 
in relation to the first of these propositions: ‘If the gift was complete 
in the lifetime of Mrs. W., it could not be defeated by her subsequent 
will.”? In relation to the second proposition, that it was true, with this 
qualification, ‘if such declarations were accompanied, and connected 
with acts of the party giving, distinctly recognizing the rights of the 
donee, or acts of the donee, with knowledge of the donor, exercising do- 
minion and control of the property without objections from the donor, 
they were good to prove delivery and other requisites of a good gift.” 

To which the counsel for the plaintiffs excepted. 

In relation to the third proposition, ‘ that if the jury were satisfied 
from the declarations of Mrs. W., that a good and valid gift did take 
place, such gift was not affected by the possession of Mrs. W., the donor, 
subsequent to such gift. The court charged, that “this was true as 
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applied to a perfect gift, that which contemplated words of giving in the 
present time, followed by actual delivery, or what was before stated to be 
equivalent to delivery.” 

To which qualification the counsel for the plaintiffs excepted. 

The presiding judge further charged the jury, that bare declarations by 
a party, that he had given property, were not sufficient evidence of de- 
livery to constitute a valid gift, unless there was also evidence of some 
act on the part of the donor distinctly recognizing and affirming the fact 
of a gift, to which the declarations applied, as before stated, or some act 
on the part of the donee, with the knowledge of the donor, appropriating 
it to her own use and benefit. 
To which the counsel for the plaintiffs excepted. 

























Rozert Toomes and ALexanpeR H. Srepuens, for the plaintiffs in 
error. 











Mr. Toomss made the following points : 
1st. That parol admissions of a party or privy, are competent evidence of all 
facts ry may be lawfully established by parol evidence.—Greenleaf’s Ev. 235, 
236; 22. 5. 

2d. That declarations of the donor, that she had given, and that “ the property 
belonged to the alleged donee, were sufficient evidence from which the jury might 
infer all the requisites of a valid gift, without other evidence of any act whatever 
by donor or donee, and that such declarations are evidence of delivery to be deter- 
mined by the jury, and not by the court, and that if any act was necessary to the 
completion of said gift, the refusal of the donor to sell the property for the rea- 
sons assigned by her in the record, was sufficient to 4varrant the jury in presuming 
delivery.—Grangiac vs. Arden, 10 Johns. R. 292; Reid vs. Colcock, 1 Nott. 
and McCord, 592; Brashears vs. Blassingame, 1 tb. 223; Davis and wife vs. the + 
Executor of Davis, 1b. 224. 















F. H. Cone, C. J. Jenxrns, and T. R. R. Cozn, for the defendant in 


error. 








Mr. Jenkins submitted the following points and authorities: 
ist. Counsel cannot rely upon an omission, on the part of the court below, to 
charge upon a point, concerning which he was not required to charge, and which 
is not embraced in the bill of exceptions. 

2d. A bare declaration, that a party had given, unaccompanied by some act 
equivalent to delivery, is insufficient to support a claim of title to personal property. 
And the act or acts relied on to supersede the proof of delivery, must amount to 
an abandonment of dominion by the donor, or its assumption by the donee, with 
the knowledge and acquiescence of the donor. 

3d. It is the province of the jury to determine whether the circumstances in 
proof, show a voluntary abandonment on the one part, or permissive assumption 
on the other, of the dominion, or are tantamount to delivery, and it is their duty 
to consider in connection with these countervailing circumstances adduced on the 
other side, and if the jury were correctly instructed as to the law, this court will 
presume that they have properly applied it to the circumstances in evidence. 

4th. Apart from the question of delivery, the jury were instructed, that if they 
found that there had been a verbal gift, qualified by the reservation of a life estate 
to the donor, the gift is invalid, and if there was testimony to establish that qua- 
lification, the verdict should be sustained.—2 Black. Com. 441-2; 2 Kent Com. 354; 
Strange R.954; 2 Ves., Sen.,431; 2 Johns. Rep. 52,726; 18 2b. 145; 2 Barn. and 
Ald. 551; 7 Taunt. 224; 2 Gill and John. R. 208; Hammond’s R. 737; 2 
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Leigh’s R. 337; 1 Nott and McCord, 218, 239 ; 2 Ala. R.117; 1 Stewurt and 
Porter, 56; 6 Randolph, ses 541 ; 4 Harris and McHenry, 537; 2 Bailey, 588 ; 
1 Jarman on Wills, 11, 12, 3 "Dev. BV, 263; 2 Taylor *s R. 274. 


















Mr. Cong, in conclusion. 


In this case, the plaintiff seeks to recover the slaves in controversy, on the 
ground of a parol-gift made tothe wife of plaintiff by Mrs. Elizabeth Williams, in 
her lifetime, and of whose last will and testament the defendant is executor, and 
in that capacity the negroes came into his possession. 

The recovery is resisted on two grounds: 

1st. That the property never was ‘delivered to the donee, nor did Mrs. Williams, 
in her lifetime, ever relinquish her dominion over it. 

2d. If any gift was ever made, that the evidence shows that it was not to take 
effect until the death of Mrs. Williams, and was therefore void as a gift inier 
Ulvos. 

As to the first point: Delivery is essential to perfect ann render valid a parol- 
gift of personal property.—2 Blackstone’s Com. 441-2; 2 Kent’s Com. 354; 
Strange Rep. 954; 2 Vesey, Senr., 431; 2 Johns. Reps. ee ; 7 ib. 263 10 2b. 293; 
17 ib. 301; 18 ib. 145; 2 Barn. and Alderson, S5t:: 1 Taunton, 224; 2 English 
Com. Law Rep. 81, 8. C.; 9 7 ; 12 Vesey, 30; 2 Gill and Johnson, 208; 
Hammond’s Reps. 737; 1 Hill’: 8 Rep. 13: 3 Hill, 254 ; 2 Leg} 337; 1 Nott and 
McCord, 239 ; 14 Johns. Reps. 222 ; 2 Alabama Rep. 117; 1 Stewart and Porter, 
56; 1 Randolph, 135, 541; 4 Harris oad M* Henry, 537. 

As to the second point—2 Builey, 588; 1 Jarman on Wills, 11, 12, 13. 














Mr. Toomss, in conclusion, for the plaintiffs in error. 
Lumpkin Judge, having been originally of counsel, gave no opinion. 
By the Court—Warner, Judge. 


This case comes before us on a bill of exceptions to the charge of 
the court below to the jury on the trial of the cause. 

The counsel for the plaintiffs in error requested the court to instruct 
the jury that they had the right to infer delivery, and every other 
requisite of a good and valid gift, from the declarations of the donor 
“that she had given the negroes to the donee, that they belonged to 
her, and she had no right to sell them ;” which instruction the court 
refused to give as requested, but instructed the jury— If such decla- 

rations are accompanic »d and eonnected with acts of the party giving, 
distinctly recognizing the rights of the donee, or acts of the donee, 
with knowledge of the donor exercising dominion and control of the 
property, without objection from the donor, they are good to prove 
delivery and other requisites of a good gift.” 

By the common law, to make a valid gift of personal chattels, there 
must be an immediate possession of the thing delivered to the donee.— 
2 Black.Com., 441 ; 2 Kent’s Com. 438 ; Noble vs. Smith, 2 John. Rep. 
52. Do the declarations of the donor, “that she had given the negroes 
to the donee, that they belonged to “her, and she had no right to sell 
them,’ > authorize the jury to find there had been such a delivery of the 
property as required by the common-law rule, when the donor has 
continued in the possession of the same, and exercised the dominion 
over it? We think not, and concur in the opinion of the court below, 
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that there must be some act done by the donor from which a delivery 
may be presumed ; and that the bare declaration of the donor that she 
had given the property to the donee is not sufficient. There must be 
some evidence that the donor has parted with the dominion of the 
property. 

We do not hold an actual manual delivery is necessary to constitute 
a valid gift, but there must be some act shown, from which the jury 
would be authorized to infer there has been such a delivery of the 
property as the subject-matter of the gift would authorize. Where the 
gift is made to an infant, of a negro, and the donor hires out the negro 
in the name of the donee, and for his benefit, this would be such an act 
on the part of the donor, coupled with the declaration he had given the 
negro to the donee, as would atithorize the jury to presume there had 
been an abandonment of the dominion of the property by the donor to 
the donee. So, the declarations of the donor in this case that she had 
given the negroes to the donee, with the addition that she had delirered 
- possession of them, would have been prima facie evidence of the 
act. 

The argument for the plaintiffs in error insisted, that where it was 
proved by the declarations of the donor.that she had given the negroes 
to the donee, it was a presumption of law that all the requisites necessary 
to constitute a valid parol-gift had been complied with, notwithstanding 
the possession of the property remained in the donor until her death. 
One reason given why a parol-gift of personal chattels is not valid by 
the common law, without delivery of possession is, that the locus peni- 
tenti@ remains to the donor. Although the donor has said he will give, 
or has given the property to the donee, yet, if he repent of the gift 
before he has parted with the dominion of the property by delivering the 
possession to the donee, he has the right to.do so, and the title does not 
pass from him. /Presumptions may be destroyed by facts. In this case, 
it is shown, Mrs. Williams, the donor, retained the possession -of the 
negroes until her death. W hy is not the presumption as fair and 
legitimate that she repented of the gift which she said she had made to 
the plaintiff, before parting with the dominion of the property by a 
delivery of possession, as it is to presume a delivery of the possession 
thereof from her declarations that she had given the property to the 
donee ? 

Possession of personal property is prima facie evidence of ownership ; 
and the fact that she retained the negroes in her possession for some 
years after the marriage of the donee, which took place after the 
alleged gift is proved to have been made, affords strong evidence that 
she repented of the gift before parting with the dominion of the pro- 
perty, and that there never was a delivery of the possession to the donee 
so as to vest the title thereto in him. 

The counsel for the plaintiffs in error have relied mainly on the 
following cases, to establish the principle that the jury are authorized 
to infer a delivery of possession of the property, from the declarations 
of the donor ‘ that she had given the negroes to the donee,” &¢.— 
Brashears vs. Blassingame, 1 Nott and McCord’s Rep. 223; Datis and 
wife vs. the ex’rs of Davis, ib. 225; Grangiac vs. Arden, 10 ” John. Rep. 
302; Reid vs. Colcock, Nott and McCord, 592. 














600 SUPREME COURT OF GEORGIA, 


Anderson and Wife vs. Baker. 








In Brashears vs. Blassingame, the evidence of the gift was the 
repeated declarations of the father, both before and after the marriage 
of his daughter, that he had given the negroes to her; and at one 
time, when the negrocs were seen at work for the datghier at her father’s 
house, he said he had given them up to her. Afterwards, when the 
daughter and her husband were about to leave her father’s house to go 
to housekeeping, he made a formal delivery of the negroes, together 
with household and kitchen furniture, to the daughter and her husband 
until he should call for them. It will be seen that in this case there were 
some acts, from which a delivery of the property might be presumed. 
The declarations were made by the donor whea the negroes were in the 
employment of the donee; and there was a formal delivery of the negroes, 
attempted to be qualified by a loan, until he should call for them; but 
the court repudiated the loan, and it was competent for the jury to say 
whether the delivery of the negroes had reference to the gift which he 
declared he had made of them, or asaloan. Mr. Justice Nott, who 
delivered the opinion of the court in that case, says, ‘ that a delivery 
is necessary to perfect a parol-gift of a chattel, is distinctly admitted : 
without it, there is no gift. When, therefore, the old man said he had 
given the property to his daughter, he must be understood to have 
done it with all the solemnities necessary to constitute a gift, and the 
subsequent possession with his consent, was sufficient evidence of delivery.” 
The learned judge in this case recognizes the common-law rule, that 
there must be a delivery of possession ; and that the possession of the 
negroes by the donee, with the consent of the donor, was in compliance 
with that rule. 

In Davis § wife vs. ex’rs of Davis, the court say: ‘ The formal ceremo- 
ny of a delivery is not essentially necessary. It is sufficient if it appear 
that the donor intended an actual gift at the time, and evidenced such 
intention by some act which may fairly be construed into a delivery, as 
in the-case cited from Strange, where the donee was put into possession 
by being entrusted with a key, &e. The donor acknowledged he had 
given the negroes to his daughter, when questioned on the subject, and 
at a time when she had one of them in her arms. This was of itself 
evidence of adelivery, or surrender of his right to his daughter, and, 
accompanied with other circumstances, might be deemed a sufficient 
proof of a prior delivery of all the negroes in dispute.” 

In Grangiae vs. Arden, the donor purchased a lottery-ticket, and 
gave it to his daughter, who was an infant—wrole her name on the back 
of it. The ticket drew a prize of $5,000, which was paid to the donor, 
who frequently declared he had given the ticket to his daughter. On 
one occasion he said Eliza should not divide it with the family, the 
ticket was her own, and the prize-money belonged to her, and she 
should have the whole of it, and he would put it in trade for her. Some 
years afterwards the mother of the donce being ill, reminded the donor 
of the prize-money, and requested him to take care of it for his 
daughter, when he replied: ** You know the ticket was Eliza’s ; the 
money is hers ; and I have kept it in trade for-her to a good profit ; I will 
never take u shilling of it, or of the profit; she shall have it all.” The 
donor declared he would put the money in trade for the donee, and some 
years afterwards declared he had done so to a good profit. In this case 
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there were acts done by the donor, from which the jury might infer a 
delivery, independent of the declarations of the donor, such as writing 
the donee’s name on the back of the ticket, and placing the prize- 
money in trade for her, and thereby distinctly recognizing her dominion 
over it, and separating it from the rest of his estate: for if he put the 
money in trade for her, it was not for himself. 

In Reid vs. Colcock, there does not appear to be any acts on the 
part of the donor, from which a delivery of possession of most of the 
negroes can reasonably be inferred, (with the exception of Billy,) 
other than his declarations made at different times; but Mr. Justice 
Johnson, who delivered the opinion of the court, places the decision 
on the ground that the rule has been fastened on them by the decisions 
of the courts in that State, “‘ beyond the means of loosing the fetters 
without too much violence to the system.”’? In delivering the opinion 
of the court in that case, he avails himself of the occasion to remark : 
“T have always regarded parol-gifts to children, unaccompanied by a 
distinct delivery and possession, with great jealousy ; and always feel 
it my duty to caution the jury not to support them, except on the most 
satisfactory proof; and if I were now called upon to say what the law 
should be, I would unite heart and hand in rejecting them.” 

Shall this court adopt a rule of decision for the government of all 
similar cases, which it might have occasion hereafter as deeply to 
regret, as the learned judge whose opinion has just been quoted? Or 
shall we adhere to the common-law rule, which requires evidence of 
some act on the part of the donor, independent of his or her declara- 
tions, that he or she had given the property to the donee, from which a 
delivery of possession may legitimately be inferred? We are of the 
opinion the integrity of the common-law rule will best be maintained, 
by requiring proof of some act on the part of the donor from which a 
delivery may be presumed; or at least a distinct declaration on his 
part, that there had been a delivery of the possession of the property 
to the donee. The bare declaration by the donor, that he or she had 
given the property to the donee, is not sufficient in our judgment to 
authorize a jury to infer that the legal requisites of a parol-gift have 
been complied with. 

There are two distinct facts to be established, to make a valid 
parol-gift. First, that the donor has given the property to the donee. 
Secondly, that there has been a delivery of possession to the donee. 

On what principle is it that the fact of delivery is to be presumed 
from the other fact, that the donor said she had given the property ¢ 
On what principle can it be fairly inferred that the donor, who remains 
in the possession of the property, has relinquished the dominion of the 
same to the donee, by proof of the fact that the donor said she had 
given the negroes to the donee? Does the fact that the donor declares 
she has given the negroes to the donee, also prove a delivery of them to 
her? If the fact of delivery is necessarily included in the act of giving 
the property by parol, then further proof of delivery is not necessary ; 
but if the fact of delivering the possession is not necessarily included 
in the act of giving the property by parol, then it would seem there 
ought to be evidence to establish the act of giving the property by 





602 SUPREME COURT OF GEORGIA, 


“Wanthen 1 vs. May. 











parol on the part of the donor ; and evidence of some act going to 
establish the delivery also, in order to make a perfect parol-gift. 

We are therefore of the opinion the instruction given by the court 
below to the jury in this case, was a fair exposition of the common-law 
rule, applicable to the facts presented by the record ; and was correct, 
both on principle and authority—Pennington, adm. of Patterson ys 
Gitlings, ex’or, 2 Gill and John. Rep. 208; Ewing vs. Ewing, 2 
Leigh’s Rep. 337; Sims vs. Sims, 2 Alabama Rep. 117. 

Let the judgment of the court below be affirmed. 





No. 88.—Epwin R. Warruen, plaintiff in error, vs. Epmunp 
May, defendant in error. 


The Statute of 21 Geo. 2,c. 44, sec. 1, is of force in the State of Georgia. 


For the facts of the case and the errors assigned, the reader is refer- 
red to the decision of the Supreme Court. 


Iverson L. Harris, for the plaintiff in error. 


The sole question presented by the bill of exceptions is, whether the Statute 24 
George 2, ch. 44, relative to suits against Justices of the Peace, is of force in 
Georgia? 

It isrespectfully urged that it is not of force. The colony of Georgia was set- 
tled in 1732, and the statute of George was enacted 19 years alterw ards. It was 
enacted by the British Parliament, before the Proprietary government allowed by 
the charter had become extinct. That charter conferred the 1 right on the corporation 
to make such laws, &c., as they might deem necessary and convenient, &c., for the 
space of 21 years from the 9th day ‘of June, 1732 , subject, however, to be bound to 
obey such laws, orders, statutes, &c., as should, from time to time, be made, 
ordered and enacted for the better government of the Province:oi Georgia. The 
Proprietary government ceased in 1752, and Georgia became a Royal Government 
witha Provincial Assembly. 

Had the statute of 24 George 2 heen in existence, when the colony was 
planted by Oglethorpe, it perhaps with plausibility might be argued that it fel! 
within the reason of the declaration made by Judge Parsons in 2 Mass. Rep. 
534, «* That our ancestors when they came to the new world claimed the common 
law as their birth-right, and brought it with them, except such parts as were judged 
inapplicable to their new state and condition. The common law thus claimed. 
was the common law of their native country, as it was amended oraltered by Eng- 
lish statutes in force at the time of their emigration.” 

Passed afterwards, and in derogation of the right conferred on the colony to 
make such laws as suited its condition expressly conferred by its charter, it 
seems to me that for this reason it is not of force. 

Moreover, it is a well-established principle in reference to the effect of a statute 
passed by Parliament, that after a colony is planted, no statute will operate over it 
unless expressly named.—1 Blackstone’s Com. 77, edited by Chitty. 

It is said by a late commentator: “Though it is competent to Parliament to 
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legislate for the colonies, yet a colony is not considered as affected by acts of Par- 
liament passed after its acquisition, and while it is subject to other legislative 
authority, (whether that of the sovereign in council, or of a local council assem- 
bly,) unless it be mentioned in the act by name, or by description, such as the 
“colonies,” or ** the West Indies,” or unless the act be in its nature obviously in- 
tended to affect all our possessions.—1 Stephen’s Com. 100; Blankard vs. Galdy, 
4 Mod. 225; 2 Peere Wms. 75; Rex vs. Vaughan, 4 Burr. 2434; 1 Chitty’s 
Com. Law, 638. 

There are no words in the statute by which it can be made to extend to the 
colony of Georgia. 

The decision in the case of Upshaw, (Dudley, 241,) pronouncing this statute of 
force, appears to me to beg the question. I[t furnishes no reason—it cites no adju- 
dication—it exhibits no legislative recognition. Can such a decision be of con- 
trolling authority upon this tribunal? 

The adopting statute of 1784 (Prin. Dig. 570) will not cover with its broad 
wings the act under examination. The statute of 1784 adopted, 1st, such of 
the acts uf its own Provincial Assembly as were not contrary to the constitution, 
Jaws, and form of government; 2d, the common law of England; and 3d, 
such of the statute laws as were usua.ty of force in Georgia, up to the 14th May, 
1776. 

If within the third division it should be attempted to be included, and under 
neither of the other divisions can it be embraced, I ask the evidence of the statute 
(24 George 2) being usually of force—indeed ot its ever having been in force at 
all within the period from 1732 up to.14th May, 1776. 

Neither a judicial nor legislative recognition within that period can be shown ; 
and unless it can be, it is not of efficacy in Georgia, by virtue of the adopting act 
of 1784. 

The isolated decision in Dudley cannot make that statute law—it is without 
principle or precedent to sustain it; and such a precedent, it is to be hoped, will not 
inany case be considered as obligatory upon this court. 





C. O. McConne tt, for the defendant in error, insisted : 


Ist. Justices of the Peace are entitled to notice that an action will be com- 
menced at least one calendar month before the bringing of suit—24 Geo. 2, 
ch. 44, sec. 1; 2 Saund. on Pl. and Ev. 615; 2 Chit. Rep. 396; 1 B. and C. 11. 

2d. Declaration must aver notice, when this action does not lie without such 
notice.—6 Com. Dig. 83; Gould’s Pl. 176. 

3d. Action must be commenced within six calendar months after the injury 
upon which the suit is founded was committed.—24 Geo. 2, ch. 44, sec. 8; 2 
Saunders on Pl. and Ev. 616. . 

The charter of the Province of Georgia was granted fifth year of George II., A. 
D. 1732.—Schley’s Dig. 429. ; 

The statute and common law of England, so far as accommodated to our cir- 
cumstances, were of force as soon as the State was settled by General Oglethorpe 
in 1733.—1 Black. Com. 109. 

All statutes passed in Great Britain subsequent to the settlement of Georgia, 
(1733,) if applicable to our circumstances, were of force here, previous to the De- 
claration of our Independence in 1776, (Prin. Dig. 570,) (adopting act of 1784,) 
consequently are now. ; 

The statute of 24 Geo. 2, was applicable to our circumstancss, and continues to 
be so to the present day. This statute was framed in 1751, twenty-five years 
before the Declaration of Independence, and eighteen years after the settlement 
of the province. (Charter granted in 1732.)—Schley’s Dig. 429. 

Acts enumerated in Schley’s Dig. as in force, passed since 1733—11 Geo. 2, A. 
D. 1738; ib. 374; 24 Geo. 2,1751; ib. 380; 25 Geo. 2, A. D. 1752; ib. 384. 

To determine what statutes are in force depends upon opinion and reason, 
(Preface to Schley’s Dig. 26,27) ; and from the reason and necessity of the case, 
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this statute must have been in force previous to the adopting act of 1784, and 
since that time. ; 

The only record we have is a decision by the Convention of the’ Judges of this 
State, when it was decided that this statute was in force and had been for more 
ey thirty years.—Leroy Upshaw vs. James Oliver, et al. Dudley's (Geo.) Rep. 


By the Court—Lumpxin, Judge. 


This was an action of trespass, vi et armis, brought by the plaintiff 
in error against the defendant, in the Superior court of Washington 
county. The cause stood for trial on the appeal, before Judge Gamble, 
at September Term, 1846. 

Edmund May was a justice of the peace, and the complaint alleged 
against him was, that he had issued an attachment against the proper- 
ty of the plaintiff illegally ; the same having been made returnable to 
the Justice’s Court; notwithstanding the sum sworn to was ninety dol- 
lars—an amount exceeding the magistrate’s jurisdiction, which is limit- 
ed to thirty dollars. It was charged in the writ that the property of 
Warthen had been seized and sold under this process. It was nowhere 
averred in the declaration, thatnotice had been given to the defendant 
previous to the commencement of the suit. 

A demurrer was filed to the action and sustained by the court below, 
on the ground that one month’s notice of the suit should have been 
given under the act of 24 George 2. 

To this decision of the Circuit Judge plaintiff ’s counsel excepted, and 
the single question submitted for our adjudication is, whether the act 
of 24 George 2, ch. 44, see. 1, is of force in the State of Georgia ? 

It is contended, on the authority of Blackstone and the elementary 
writers, that, inasmuch as this statute was passed in 1751—nineteen 
years after the settlement of Georgia by Gen. Oglethorpe—it can- 
not be made to extend to the colony unless expressly named _there- 
in. And we recognize this as a sound rule of interpretation. _ It is not 
pretended that an act of the British Parliament merely would bind the pro- 
vinces. Some have supposed, however, that even where the colonies were 
not expressly mentioned, yet if from the whole purview of the statute 
it manifestly appears to have been the intention to include them, such 
ought to be the construction. 

Again: it is urged that this act is not embodied in Schley’s Digest of 
English Statutes, of force in this State. I am not aware that the valid- 
ity of any act contained in that valuable compilation has been called 
in question by our courts. The converse of this proposition, however, 
is not here. Many statutes, and this among them, have been declared 
to constitute a part of our law, although omitted in that work. Nor 
is it easy to perceive why the acts of 11 George 2, for the more ef- 
fectual securing the payment of rents and prosecuting frauds by ten- 
ants, and that of 24 George 2, ch. 45, for the apprehension of per- 
sons in any county, under warrants granted by justices in any other 
county ; should be retained, and that under review rejected. The 
learned and laborious author, in his preface, puts the adoption of the 
two former upon the fact that they have been in constant use ever since 
the 14th May, 1776. As the record of our judicial decisions does not 
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extend back to that period, we are unable to form any opinion upon this 
averment. We have, however, the testimony of the whole bench of 
the State, that the act of 24 George 2, has been in force in Georgia 
since about the beginning of the present century.— Upshaw vs. Oliver 
et al., Dudley’s Rep. 241. 

By our adopting statute, passed in 1784, we have incorporated into 
our code the acts of the provincial Legislature, which were binding on 
the inhabitants of the colony in May, 1776 ; and the common laws of Eng- 
land and such of the statute laws as were usually in force at the com- 
mencement of the revolution; so far as they are not contrary to the con- 
stitution, our laws and form of government. To say what portion of 
the common or statute laws of England were usually in force in this 
State at the date designated, is wholly impracticable. Actual usage is 
the only evidence of adoption in many cases. Hence the importance of 
the statement in Dudley, that the act of 24 George 2 had been re- 
cognized in practice from an early period. 

Judge Crawford, clarum et venerabile nomen, who delivered the opinion 
of the convention in the case cited, was a practitioner of law shortly 
after the passage of our adopting statute, and, consequently, his evidence 
as well as his judgment sustaining this act are highly important. 

The rule of construction respecting British statutes I apprehend 
to be this: whenever the principles upon which they are founded are 
foreign to our state of society—the manners and customs of our people 
—they do not extend to the colonies, though passed prior to their emi- 
gration and settlement. And, on the other hand, whenever, from their 
subject-matter and provisions, they were suited to our situation and cir- 
cumstances, they have been practically adopted by our courts, al- 
though enacted since the settlement of the colonies.—Palmer et eux vs. 
Downer, 2 Mass. Rep. :79 n. ; Londonderry ys. Chester, 2 New Hamp. 
Rep. 268. 

Indeed, it will be found by reference to the decisions of the courts in 
our sister States, that they have assumed to discriminate between the 
different portions of the same statute; adopting some of the provisions, 
and rejecting others. 

Admitting, then, that there was no particular fact known to the court, 
from which the adoption of this statute might be inferred, is there any- 
thing in it repugnant to our institutions? On the contrary, is not its 
operation here as salutary as in the mother country? It is at best a 
stringent rule which subjects judicial officers to suit, not for corruption, 
but an error in judgment only. Is it not a most reasonable requisition 
that the party aggrieved should give one month’s notice of his intention 
to sue, to enable the justice to make amends for the alleged injury, 
and thus relieve himself from the payment of costs ? 

This question vitally affects some eight hundred magistrates in the 
State ; and seeing no good reason why they should be deprived of the 
protection of this most wholesome act, we take pleasure in affirming 
the judgment of the court below. 
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No. 89.—In the matter of Jonny J. R. Frournoy, Esq., Attorney- 
General. On error from Washington. 


So far as the public is intérested in a fine imposed, the Executive remission has the 
effect to restore it to the individual fined, although it had, been paid over to the 
attorney or solicitor-general, and by him to the county treasurer, before the Execu- 
tive pardon was granted. 

A fine thus remitted, being in the hands of the attorney-general, or other officer of 
court, unappropriated in the manner prescribed by law, will be refunded under an 
order of the court, by rule against such officer. 


The questions involved in this case were adjudicated in the court be- 
low, before Judge Gamble, at September Term, 1846. 

For the facts of the case, and the error assigned, see the decision of 
the Supreme Court. 


Cuaries J. Jenxrns, for the Attorney-General, relied upon the follow- 
ing points : 


ist. It was competent for the attorney-general to receive the note of Edmund 
Swint in payment of the fine; and that he did so receive it, is evinced by the dis- 
charge of the prisoners. 

2d. The 4th section of the 14th division of the penal code appropriates moneys 
received for fines inflicted by the superior courts, to the payment of costs due in 
criminal cases, in whieh no individual is made liable therefor, or the person so 
liable is unable to pay such costs. 

3d. The fine in this case was evidently so appropriated, the attorney-general 
having received the note of a third person, and the prisoner thereupon having 
been discharged. 

4th. The pardoning power cannot be exercised to divest a vested interest. 

5th. The Executive pardon cannot be exercised after the sentence of the law 
has been fully executed. 

And cited the following authorities :—2 Bay’s R. 565; 1 Nott and McC. R. 26; 
4 Washington C. C. R. 64; 10 Wheaton’s R. 246. 


C. O. McConne xt, for the defendant in error, insisted : 


1st. That the decision of the Superior Court was according to law. 

2d. The judge of the Superior Court was compelled to obey the order of the 
Governor, who had the right to remit the fine imposed on the defendant, by the 
power vested in him by the Constitution of this State—Art. 2, sec. 7. 

3d. The judge had power to order the credit to be made upon the note given 
to the attorney-general for the payment of the fine assessed by the court; for the 
court has control over its own officers.—Starr and Rice vs. Vanderheyden, 9 
Johns. R. 253; Ex parte Prankard, 3 B. and A. 257 (8. C.) ; Ex parte Fisher ; 
1 Chitty R. 694; 2 Petersdorf, 513; 6 Taun. 105. 

The oo could not legally enter into a contract with a private indi- 
vidual to pay a fine in this manner.—14th Division Penal Code, sec. 24. Con- 
sequently it would be a matter over which the judge had a right to exercise 
summary jurisdiction. 

4th. If the act of the attorney-general be a legal act, and binding, it would 
take away the power of the Governor to remit any part of a sentence, vested in 
him by the Constitution. 
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By the Court—Niszer, Judge. 


Two men, by the name of Croam, were tried before the Superior 
Court of Washington County, and convicted of a riot. 

The court fined them twenty-five dollars each, and committed them 
to the custody of the sheriff until it was paid. The costs of the prose- 
cution were paid in cash, and a note, made by a third person to the 
Attorney-General, for fifty dollars, was received by him in payment of 
the fine, and the criminals were discharged. Subsequently, the Governor 
remitted the fine of one of them, and a rule was taken calling upon the 
Attorney-General to show cause why he should not credit the note with 
the twenty-five dollars thus remitted. He showed for cause, the execu- 
tion of the note as stated, and the discharge of the criminal, and that 
the Executive order, being directed to the sheriff, and the prisoner 
having been discharged, there was nothing upon which it could operate. 
Upon hearing this rule, the presiding judge determined that the Gov- 
ernor had the power to remit the fine, and that the Attorney-General 
credit the note with the amount remitted, to wit, twenty-five dollars ; 
and farther, that if the money had been paid over to the county, it 
would be compelled to return it to the defendant. 

To these decisions the Attorney-General excepts. 

We do not question the power of the Executive to remit fines, for it 
is expressly conferred in the Constitution of the State-——Prin. 908. 
The question here is, as to the effect of the remission, under the cir- 
cumstances of this case. 

It is claimed by the counsel for the plaintiff in error, that the par- 
doning power cannot be exerted, after the sentence of the law has been 
fully executed. This position seems to be sound as to cases where the 
sentence is in the form of a personal punishment, as confinement in the 
penitentiary. In that case, so far as the pardon affects the sentence, 
after it has been fully endured, it would be absurd to ask, and ridiculous 
to grant it. If granted, it might subserve the end of some restitution 
of character, but so far as the punishment is concerned, it would be 
brutum fulmen. Such a thing as a pardon after sentence of punishment 
executed, I have not known. At first view, the same absurdity attaches 
to the idea of remitting a fine, or forfeiture, after the one has been paid, 
and the other taken effect. The cases are very different. 

The effect of a pardon is, to restore the citizen to the condition in 
which he was before conviction; it proceeds upon the idea of inno- 
cence. The power is given to the Executive to relieve against the pos- 
sible contingency, under all systems of laws, of a wrongful conviction. 
And as all good governments are founded upon essential equity, the 
sovereign authority will not permit, so far as it can be prevented con- 
sistently with the maintenance of general laws, injustice to be done. 

The remission of a fine reinstates the citizen in that condition as to 
the offence, and the consequences ef conviction, which he occupied 
before conviction, and it is practicable, in case of fines and forfeitures, 
to do this after the sentence is fully executed. That is, it is practica- 
ble to return to him a fine after it has been paid. This we lay down as 
the general rule ; we mean to say that the effect of the Executive order 
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remitting a fine, is to entitle the citizen to a restitution of it. This 
proposition, however, we believe, is subject to this limitation, to wit: 
the remission of a fine or forfeiture, cannot divest an interest in either, 
which, by law, has vested in an individual or corporation, or any body 
of citizens, constitutionally. So far as the public is interested in a fine, 
the Executive remission has the effect to restore it; but so far as the 
citizens have a vested right in it, it is beyond the power of the Governor. 
There is no such limitation to the pardoning power, in our State Con- 
stitution. In other State constitutions, as in South Carolina, this 
limitation is found. We think, however, that although not found here, 
it exists. 

By the Constitution of the United States, the States are prohibited 
from passing any law, impairing the obligation of contracts. This in- 
hibition has, by repeated adjudications of the Supreme Court, been held 
to extend to contracts made by operation of law, between a State anda 
citizen. Ifthe State, by an act of the Legislature, has appropriated a 
fine, or any part of it, to a citizen, she has made with him a contract, 
by virtue of which a right to the fine vests, and she cannot impair the 
obligation of that contract. She cannot revoke the vested right, neither 
by an act of legislation, nor by a power delegated, under her constitution, 
to the Executive. So long as the government exists under its present 
organization, the State Constitutions must be subordinate to the federal 
Constitution. The inhibition extends to fundamental law, as well as to 
ordinary legislation. 

It is a curious fact, that the Constitution of the Union is silent as to 
the power of Congress to impair contracts. Notwithstanding, it is not 
to be presumed, for a moment, that the courts would enforce a law of 
Congress, which would divest the right of the citizen to his property, 
except for the public use, upon adequate compensation being provided. 

So sacred are these vested rights held—so deeply laid in the primary 
elements of government—so essential to social order, and so indispen- 
sable to freedom—that they seem to occupy a place in the estimation 
of civilized states, anterior to, and above, constitutions and laws. 

The Supreme Court of the United States, in Wilkinson vs. Leland 
et al., reported in 2 Peters, 657, through Mr. Story, upon this subject, 
speak as follows: 

“That government can scarcely be deemed to be free, where the 
rights of property are left solely dependent upon the will of a legislative 
body, without any restraint. The fundamental maxims of free govern- 
ment seem to require, that the rights of personal security and private 
property should be held sacred. At least no court of justice in this 
country would be warranted in assuming, that the power to violate and 
disregard them—a power so repugnant to the common principles of 
justice and civil liberty—lurked under any general grant of legislative 
authority, or ought to be implied from any general expression of the 
will of the people.” 

In Terret et al. vs. Taylor et al.,9 Cranch, 43, it was held by the Supreme 
Court, that a title made by the Legislature to any corporation or person, 
is irrevocable, and that a different doctrine is inconsistent with the great 
and fundamental principles of a republican government. In the case 
first named above, the court farther say: ‘‘ We know of no case in which 
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a legislative act to transfer the property of A to B, without his consent, 
has ever been held a constitutional exercise of legislative power, in any 
State in the Union.” 

The principles decided in these cases, apply to the case before us: 
the great principle settled is, that a right vested cannot be revoked. 
This is indeed a common-law doctrine. In England, a limited mon- 
archy, and without a written constitution, the crown cannot recall a ° 
right vested. The king has the power to remit a forfeiture, but that 
power cannot revoke a moiety of the forfeiture, which by law is given 
to a subject.— The King vs. Amery, 2 Durnf. and Eust, 569. 

This question has been considered in our sister State of South Caro- 
lina more than once.—See 1 ott and McCord, 26; 2 Bay, 565. The 
former of these cases involved, with remarkable identity of facts, all 
the points made in this case. There was a conviction for retailing 
spirituous liquors without license ; a fine, and a rule against the sheriff 
to show cause why he had not collected the money. 

He showed for cause, that the Governor had remitted the fine. Cre 
half the penalty by law went to the informer, and the other half to the 
commissioners of the district, for the repairs of roads and bridges. 
The Court of Appeals ruled, that the effect of the remission, so far as 
concerned the commissioners’ moiety, was to arrest the collection of 
the fine ; and so far as concerned the moiety going to the informer, 
his right to that had vested and could not be divested. Another point 
was settled, in the Carolina case, to wit: that the commissioners acquire 
no rights in the fund, but are to be considered as agents of the State. 
We shall see that a similar question occurs in this case. So, also, the 
Secretary of the Treasury, authorized by Congress to remit, in certain 
cases, the condemnation of goods seized and libeled, for violation of 
the revenue laws, has been held by the Supreme Court empowered to 
remit only one moiety, to wit, that which goes to the government, the 
other moiety, which is by law given to the collector and other officers 
of the custom-house, he cannot remit.—10 Wheat. 246. See also, 4 
Washington’s CU. C. 447. 

In this case, the money raised by the sentence, or rather its equiva- 
lent, a promissory note, received by the Attorney-General in lieu of the 
money, had never passed from his hands; he is an officer of the court. 
The fund was therefore within reach of the court. It could lay its 
hand upon it and rcturn it to the defendant. It had, in this summary 
way, the right to determine the questions made by the record. 

Now, let us inquire what disposition the law makes of fines, ane 
see whether the fund in question belonged to the State, or whether 
it, or any part of it, belonged to, and had vested in, the Attorney- 
General. According to the principles announced, that part of it, if 
any, which is by law due to the public, is remitted, and that part which 
by law, if any, vests in a citizen, is not remitted. 

The money raised by fines, is by law applied first to the payment of 
the costs which accrue upon indictments which are ignored by the grand ~ 
jury ; upon criminal trials which result in acquittal, and which are due 
upon convictions, when the defendant is insolvent.—(See 4 sect. of the 
14th division of the penal code.) At the end of each term, the officers 
of court, the Attorney-General included, are required to make out and 
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present their account for such costs, and an order is passed that they be 
paid, out of a fund thus made up of fines and forfeitures. ‘ 

Whatever balance of that fund may remain, after paying these ac- 
counts, is directed by the law, to be paid over to the county treasurer, 
to be applied to county purposes, that is, to roads, bridges, &e. 

It is claimed, that by operation of these provisions of law, the fine 
remitted in this case, vested first in the officers of court, and secondly 
in the Inferior Court for county purposes. 

The costs referred to, are chargeable upon an-aggregate fund, con- 
stituted of fines and forfeitures generally. This record does not show 
that any such costs were in arrear to the Attorney-General, or any other 
officer of court; that there had been any order passed directing any 
such costs to be paid. There was no appropriation of this specific sum 
or note. It was in the hands of the collecting officer, for the payment 
over of which he was liable. No right to this, or any specific sum, 
therefore, vested in him. We are cognizant of the case the record 
makes, and no other. 

If it is, as we believe, a fund which goes to the Inferior Court for 
county purposes, then does it belong to the State, and the Inferior 
Court are only the agents of the State to disburse it, for the common 
benefit. Just as the commissioners, in the case in South Carolina, were 
held to be public agents. And inasmuch as there were no vested rights 
in individuals, and as the Executive remission revokes a fine due, or paid 
to, the State, we do not find any error in the record, and confirm the 

judgment of the court below. 

























No. 90.—Joun G. Jones, plaintiff in error, vs. The Strate or Gror- 
G1A, defendant in error. 






Where one of three defendants, jointly indicted, elects to be tried separately, under 
the provision of the penal code, the trial, as to him, is to be considered in the same 
manner as if he had been separately indicted for the offence ; and one of the defend- 
ants, not upon his trial, is a competent witness for his accomplice, to prove his in- 
nocence. 

Where defendants jointly indicted elect to be tried separately, it is the privilege of the 
prosecuting officer, who asserts the affirmative as to their guilt, to determine who 
of them he will first put on his trial. 

The act of 1833, giving the State half the number of challenges allowed the prisoner, 

in criminal cases, is constitutional. The right of trial by jury, as used in this State 

prior to the adoption of the Constitution, is in no wise impaired by that act. 


This court will not grant a new trial in a criminal cause, unless some principle of law 
i has been clearly violated, or where there is, manifestly, no evidence to sustain the 
verdict; the more especially, when the presiding judge, in the exercise of his dis- 
cretion, has refused the application in the court below, when all the circumstances 
attending the trial must have been fresh in his recollection. 




















This was an indictment, for the larceny of a slave, found against John 
G. Jones, the plaintiff in error, Allen Jones, William Adams, and Wil- 
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son Chambers, tried before Judge Merriwether, in the Superior Court 
of the county of Wilkinson, at October Term, 1846. 

When the cause was called for trial, the counsel for the prisoners an- 
nounced that théy were ready for trial, and that they would sever on the 
trial. The solicitor-general responded, that he was ready in behalf of 
the State. The prisoners’ counsel then inquired which the State designed 
to try first ? to which the solicitor-general replied, that he would first 
put John G. Jones, the plaintiff in error, upon his trial. Whereupon 
the counsel for the prisoners then moved the court that Allen Jones be 
first put upon his trial, and stated as a reason therefor, that he was a 
material witness in behalf of the defence, and they desired that he should 
be first tried, in order that his testimony might be used to support the 
defence. Which motion was overruled by the court. 

Whereupon the prisoner, John G. Jones, was put upon his trial; and 
the jurors being called, a full panel appeared. Dixon Rogers, the first 
juror called, was sworn on his voire dire, and the questions prescribed 
by the act of 1843, specifying the oath to be administered to jurors in 
criminal cases, were propounded to him, both of which he answered in 
the negative. The counsel for the prisoner then moved the court, that 
the juror should be asked whether he had formed and expressed any 
opinion as to the guilt or innocence of the prisoner at the bar ; which was 
overruled by the court, and the juror was challenged peremptorily by 
the prisoner. Afterwards, another juror being called, and sworn on his 
voire dire, and the questions prescribed by the act of 1843 being pro- 
pounded by the solicitor-general, and the juror answering both in the 
negative, he was peremptorily challenged by the solicitor-general, for 
the State, to which peremptory challenge the prisoner’s counsel ob- 
jected; which was overruled by the court, and the peremptory challenge 
allowed. To which the counsel for the prisoner excepted. 

A jury of twelve having been empanneled, and sworn, to try the 
cause, testimony was adduced in behalf of the State, which proved that 
the slave, Mariah, the subject of the alleged larceny, was the property 
of Matthew Owens, the prosecutor, who resided in Florida, and who had 
purchased her in the said county of Wilkinson, and left her in charge of 
one John F. Paul, to remain several months, and until said Paul should 
himself remove to Florida. William Hall proved, that the negro was 
missing, but did not know how she went off; searched for her, and found 
her in Bulloch county. James Oliver proved the negro in the posses- 
sion of the prisoner, in Bulloch county, and that he offered to sell her 
to Garrett Williams for $250 00. While in Bulloch with the negro, 
the prisoner stated, that he had purchased her from said Paul, against 
whom there was an execution, which Paul had promised to pay out of 
the purchase-money paid him by the prisoner, but which he did not pay, 
but ran away, and left the execution unsatisfied ; and thathe, the prisoner, 
had carried the negro to Bulloch, where he did not think she would be 
interrupted by the execution. The prisoner also stated, that the even- 
ing before he left home he was in Irwinton, and had a difficulty with an 
individual; had thrown a brickbat at him, hit him, and supposed that 
he had killed him; and that he left, to get out of the scrape, and had 
taken the negro with him, and had staid three wecks at his uncle’s, in 
Emanuel county. That his brother had come down, and informed him 
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that the man with whom he had the difficulty was delirious, and that three 
of his negroes had been taken for the damages, and that he was afraid 
to return before the scrape was made up. 

There was no evidence on the trial showing the truth of these state- 
ments. On the contrary, one witness testified that he did not know 
that Paul had ever been sued. 

The testimony, on the part of the State, having closed, the prisoner 
proved that he purchased said negro from the said Paul; and the bill 
of sale from Paul to prisoner was introduced, and read to the jury in 
evidence. Some part, or all, of the purchase-money was proven to have 
been paid Paul by the prisoner. 

The evidence on both sides having closed, the court below charged 
the jury, that “‘if the prisoner had notice of the title of Owens at the 
time of his purchase from Paul, the jury might infer his guilt; but ifhe 
had no notice, he was innocent.” The jury rendered a verdict, against 
the prisoner, of ‘¢ Guilty.” 

Whereupon the counsel for the prisoner moved the court for a new 
trial, upon the following grounds: 

Ist. That the jury found contrary to law. 

2d. That the jury found contrary to the evidence. 

3d. That the jury found contrary to the aforesaid charge of the 
court. 

4th. That the court erred in not acceding to the motion of prisoner’s 
counsel to direct Allen Jones, a party in the same indictment, there 
having been a severance on the trial, to be tried first, and before the 
defendant, John G. Jones; it being stated by counsel in their places that 
said Allen Jones was a material witness for the defendant, John G. Jones, 
and that the notice so made was bona fide, and for the purposes stated. 

The motion for a new trial was refused by the court below; and the 
counsel for the prisoner excepted. 


Iverson L. Harris and Kenan anv Rockwe t, for the plaintiff in 
error. 


Joun M. Asuurst, Solicitor-General, for the State. 


Argument of Mr. Harris, for the prisoner. 

The motion in this case below, and denied by the presiding judge, was made 
before any step had been taken in the trial. No jury, or any part of it selected: 
no opening by the solicitor-general. The annunciation of the solicitor-general, in 
reply to a question put by the counsel of defendant below, that he would try John 
G. Jones first, don’t detract from the force of the lega! rights of defendant, as well 
recognized by numerous cases, the tithe of an atom. 

Those rights are to have his co-accomplice rendered a competent witness, before 
he is himself put upon trial, if he should desire to have his testimony. 

In this case, that testimony was desired ; and with a view to its obtainment and 
in conformity with the uniform practice in the English courts, the motion was 
made.—See Rowland’s Case, 21 English Com. Law, 471; edition of 1836 of 
Roscoe Cr. Ev. p. 118. 

That the motion should have been allowed, is evident from the many adjudica- 
tions that an accomplice included in an indictment cannot be a competent witness 
for another joined with him in the same indictment, though they have severed as 
the statute allows. 
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The case decided by C. J. Kent, in 10 John. p. 94, in the case of The People 
vs. Bill; Lafone’s case, 5 Esp. 155; U. S. vs. Henry, Wash. C. C. Repts. 428; 
Rex vs. Fletcher, Strange, 633 

It will be urged by the solicitor-general, as he informs me, that it is the right of 
a person on trial, to call his co-accomplice—and who is included in the same in- 
dictment—as a witness; and in support of his competency, he relies on the state- 
ment of a principle of evidence by Mr. Starkie, p. 11 of 2d vol. of 2d edition, in 
the following words: * An accomplice is a competent witness, although indicted 
with another, if he be not put on his trial.” 

The authorities cited in support of it are Bilmore’s case, in 1 Hale’s Pleas of the 
Crown, 305 ; repeated in Roscoe Cr. Ev. 117, 118; and in 2 Russ. Crim. L.,597. 

The principle stated goes beyond the case. 
~ Tam not here to defend the grounds upon which the rule of incompetency has 
long been placed—Sto super vias antiquas. 

Allen Jones was an incompetent witness for John G. Jones, until he had him- 
self been first tried, because he was a party to the record. It is, in a tribunal 
bound to pronounce the law as it 2s, sufficient to say sic ata lex scripsit. 

It is worthy of remark, that in the court below, the solicitor-general denied the 
very principle he is now affirming, in resisting the motion there made; and what 
is equally worthy of note is, that the judge did not place his denial of the motion 
upon this principle, but on the isolated position that the State had made its elec- 
tion previous to the motion. 

The judge below erred in not granting a new trial to plaintiff in error, upon 
the two grounds, that they found contrary to law and against and without evidence. 

John G. Jones held under a bill of sale from Paul, to whom he paid, as the 
proof shows, a fair and valuable consideration for the negro girl. The negro had 
been in Paul’s possession from May until in August. Jones hada right to presume 
ownership in Paul of the negro, as possession of personal property is prima facie 
evidence of title. 

There is an entire absence of all proof in the case of any knowledge in Jones 
of any claim of property by Owens in the slave. There are no facts in the case 
to authorize the inference of knowledge by the jury. 

Knowledge is an essential ingredient to the crime of larceny in Jones. No 
force—no surprise, or trick, or device, or fraudulent expedient used in obtaining 
the possession of the negro. ; 

The negro was legally in the possession of Paul, and was sold and delivered 
by him to Jones. How, then, could it be a larceny in Jones as to Owens; and 
there was none as to Paul. , 

A trespass is involved in every larceny. Unless there be a trespass in taking 
the slave by Jones, there cannot be a larceny in carrying her away to Bullock 
county, and there offering her for sale—See 2 East Pleas of Crown, 556 ; 2 Rus- 
sel Cr. Law, 953; Roscoe Cred. Ev. p. 469. 

If the original taking is not animo furandi, a subsequent conversion to the par- 
ties’ own use will not constitute larceny.—Leigh’s case, 2 East P. C. 694; 
1 Leach, 411; People vs. Schuyler, 5 Cowen, 572 ; Roscoe Cr. Ev. p. 477. 

If a bailee of property, as a carrier to whom goods are delivered to be conveyed, 
steals them on the journey, it is not larceny.—1 Hale Pleas Cr. 504; Levy’s case, 
4 C. and P. 241. ‘ 

If Paul had stolen (which he did not) the slave Mariah from Owens, the reputed 
owner, and tien delivered her (as he did) to John G. Jones—who was no party, 
under the proof, to the hypothetical case put—and Jones had then carried off the 
slave animo furandi, yet Jones would be no felon to Owens.—1 Hale Pleas 
Crown, 507. 7 ; : . 

It is a principle of unquestioned authority, that if there be a fair claim of pro- 
perty, or right in the prisoner, or if it be brought into doubt at all, the court 
should direct an acquittal.—2 East P. C. P. 659. 

All of these legal principles were violated by the finding of the jury, as the 
transcript of the evidence exhibits no proof whatever authorizing it. And the 
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judge committed error in law, by allowing a verdict to stand found contrary to 
law, as it was without evidence and against evidence. 

The verdict, as its name implies, ought to be the very enunciation of truth. 
When bottomed upon a superficial and partial examination of the testimony, and 
announcing a result directly repugnant to the evidence as a whole, it is then a ver- 
dict contrary to evidence and calls for the interposition of the court. To permit it 
to stand would bring courts into contempt and render the trial by jury a great 
public evil. 

It matters not as to the discretion of the judge below in granting new trials. 
His is not a capricious discretion—it must be reasonable—it must be legal, and 
exercised conformably to legal principles. The abuse of that discretion is a fruit- 
ful source of error. If the jury, on the evidence, ought not to have convicted, 
the judge below should have allowed a new trial. If there be error in either, this 
court should correct it, because the judge below has made the finding his—has 
adopted it—and that adoption furnishes both the opinion and decision, which are 
properly correctable here, and here only. 

To refuse to correct erroneous denials of new trials by the judge below, will 
be to emasculate the powers of this court, and I may add, its virtues, of so much 
strength, as to render it the mere umbra nominis. 


Argument of Mr. Asuurst, Solicitor-General, for the State. 


ist. It was not necessary for the purpose of defendant, using Allen Jones (who 
is charged as an accomplice in the indictment) as a witness in his behalf, that he 
should have first been tried. An accomplice is a competent witness, and may be 
en. if he be willing, although he is indicted along with others.—2 Starke, 

v. p. 12. 

coon accomplice isa competent witness for his associates, unless disqualified by 
judgment, when indicted severall y.—7b. 

2d. When several persons are indicted jocntly, and sever upon their trial, the 
State may elect which to try first—2 Bailey R. p. 66. 

3d. If the jury found according to evidence in this case, they found according to 
Jaw. A new trial will not be granted, unless the verdict is manzfestly against evi- 
pe nor when the evidence is doubtful and inconclusive merely.—2 Bailey's 

-p. 29. 

4th. What is simple larceny under our statute !— Prince, 628, 630. 

Was there not evidence by which the jury might infer a wrongful and fraudu- 
lent taking of the property ? 

5th. Has the State a right to peremptory challenge ?—Prince, 66, and decision 
of the Supreme Court in case of State vs. Reynolds. 

6th. The statute which gives the State a right to peremptory challenge in cases 
of felony, is not inconsistent with or adverse to a fair construction of the 5th section, 
4th article of the constitution of Georgia—Prince, 660, 912. 

The constitution had reference to the preservation of the right of trial by jury, and 
does not take from the Legislature the power of regulating the manner of selecting 
jurors. 


Argument of Mr. Rockwe zt, for the prisoner. 


1. Previous to statute 33 Edw. 1. c. 5, the crown might challenge without show- 
ing cause. Since that statute, however, the right of the crown to a challenge with- 
out showing cause, has not existed in England. There has been controversy as to 
the time of showing cause, which is the sort of peremptory challenge mentioned in 
the books, that is, the right to cause the juror to stand aszde until the panel be ex- 
hausted. This statute is of force in Georgia — Schley Dig. 415. 

The constitution, in providing that the trial by jury as heretofore used should 
Temain inviolate, was intended for the protection of the citizen. The term hereto- 
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fore used must involve the mode of selecting the jury. If the Legislature can 
change the mode of selecting, they can as effectually deprive the citizen of the priv- 
ilege of a trial by an impartial jury, by increasing the right of challenge on the 
part of the State,and by taking away the right of challenge from the aizen. The 
Legislature might say, any twelve men shall constitute the jury selected by the she- 
riff, chosen by the judge, or in any other manner they might choose to point out. 
Certainly, it would not be pretended any of the cases supposed would be consist- 
ent with the trial by jury,as used at theadoption of the constitution. The peremp- 
tory challenge, the right of refusing a juror, without assigning any reason therefor, 
is not considered as allowed by law to the State at the time of the adoption of the 
constitution. The section of the penal code extending to the State the benefit of 
ten peeagnny challenges in case of felony, it is suggested, is therefore unconsti- 
tutional. 

_ 2d. An accomplice is not a competent witness for another, when both are joined 
in the same indictment. This rule rests upon the ground that he is a party to 
the record. Jf separately indicted, he is competent. The accomplice becomes 
competent, however, to testify in favor of another, although joined in the same in- 
dictment, whenever the case as to him is at an end. Hence, where several are 
tried jointly, if there be no evidence against one, the court may be moved to order 
an acquittal as to him, in order that he may testify in favor of his co-defendant. 
But if there be any evidence, even the slightest, although this rests in the discre- 
tion of the court, such motion will not be granted, because it is the province of the 
jury to pass upon the sufficiency of that evidence to convict. 

If it is sought to use the accompliee asa witness for his co-defendant, and there 
be evidence against him, the rule is, to apply to the court to have him first tried, 
and acquitted or convicted, in accordance with the principle that the case as to him 
must be at an end before his competency can be restored. This record discloses 
the fact that the negro, the subject of the alleged larceny, was once at the house of 
the co-defendant, whose testimony was sought to be used. Hence, if all the de- 
fendants had been jointly tried, he would not have been entitled to an acquittal, as 
of course, in order to testify in favor of his co-defendants; and hence the pro- 
priety of the course of the counsel in moving to submit his case first to the jury 
in order to restore hiscompetency. {t was the only mode. 

3d. The verdict rendered by the jury was contrary to law. The record shows 
that the defendant had a title to the negro by purchase, perfected by delivery of 
possession, from a prima facie owner, which title was unimpeached; and of 
course negatived the allegation that the negro was the property of the prosecutor. 

The finding of the jury has declared that title fraudulent and void, without the 
proof of a single badge of fraud recognized by the law. Presumptions are not 
grounded on a lighter basis in a criminal trial than would be allowed on the com- 
mon law side of the court in a merecontroversy about property. 

4th. The verdict was contrary to evidence. The record shows that the pros- 
ecutor ordered the negro to be delivered to Paul, whether as agent or bona fide 
owner does not appear. If as agent, the proof was in the possession of the 
State's witness, but was not produced. The rule of law is, that the presumptions are 
against a party withholding evidence, and the defendant is entitled to the presump- 
tion in his favor, that the negro was delivered to Paul, not as agent, but as the 
owner particularly when the circumstance of his retaining possession unchallenged, 
from May to August, is also taken into account; when it is remembered that 
Owens decided to leave the negro with the witness originally. 

5th. The verdict was contrary to the charge of the coutt. 

The court charged the jury: “If the prisoner had notice of the title of Owens, 
at the time of his purchase from Paul, the jury might infer his guilt, but if he had 
no notice, he was innocent.” 

This charge was based upon the facts proven. ‘The record shows no evidence 
which fixes upon the defendant a knowledge of any title whatever in the prosecu- 
tor. The loose phrase public notoriety in relation to the sale, in the cross exam- 
ination of the witness, was explained to mean the presence of several of the 
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neighbors. The defendant was not there. The return of the negro to Irwinton, 
and the absence of any claim interposed by the defendant, is not such a failure to 
assert his title as will bring him within the rule, that a party silent, when he 
should assert his right, is bound by his silence. He was not present, nor is it 
proved that he knew of it. There was no evidence to authorize the inference by 
thé jury, that the defendant was aware of any claim of title tothe negro on the 
part of the prosecutor. Of course there could not be a fraudulent and wrongful 
taking and carrying away the negro from the possession of the prosecutor. In- 
deed, there is no evidence that after the delivery to Paul, in May, the negro ever 
was in possession of the prosecutor. 


By the Court—W arner, Judge. 


In this case, the counsel for the prisoner insisted on the right to ask 
a juror, on his voire dire, after answering the questions propounded by 
the act of 1843, if he had formed and expressed any opinion as to the 
guilt or innocence of the prisoner at the bar, which was denied by the 
court. In the case of Robinson vs. The State of Georgia, decided during 
the present term, we held, the prisoner had not the right to ask that 
question of the juror on his roire dire ; but if he wished to show the in- 
competency of the juror on that ground, he must do so before triers, to 
be appointed by the court, in the manner pointed out by law, as required 
_ by the act of 1843 ;—and now affirm that decision. 

The counsel for the prisoner also excepted to the decision of the 
court below, allowing the solicitor-general peremptorily to challenge a 
juror, according to the provision of the 15th section of the 14th division 
of the Penal Code, which declares, ‘‘The State shall be allowed one- 
half the number of peremptory challenges allowed the prisoner.””—Prin. 
Dig. 660. The right given to the State, peremptorily to challenge a 
juror, by the Penal Code of 1833, it is contended is a violation of that 
clause of the State Constitution which declares, ‘Trial by jury, as here- 
tofore used in this State, shallremain inviolate.” The trial by jury con- 
templated by the Constitution is, evidently, a trial by a common-law 
jury, of “twelve free und lawful men, of the body of the county.” But it 
is said the manner of selecting the twelve free and lawful men has been 
altered by the Penal Code of 1833, and, therefore, the right of trial by 
jury, as used in this State at the time of the adoption of the Constitu- 
tion, in 1799, has been violated. Although we are not of the opinion it 
was the intention of the framers of the Constitution to impose a restric- 
tion on the Legislature as to the manner in which a jury of twelve free 
and lawful men, of the body of the county, should be selected for the 
trial of offences, yet it does not appear to us that any of the rights of the 
accused have been taken away or impaired, in a practical point of view, 
by the provision of the Penal Code of 1833, allowing the State half the 
number of peremptory challenges allowed the prisoner. 

Before the enactment of the statute of 33 Edward 1, the king, with- 
out assigning any reason, might have challenged, peremptorily, as many 
of the panel as he thought proper; but since that statute the king was 
required to show cause of challenge. Such cause of challenge, however, 
was not required to be shown by the king until the whole panel was gone 
through; and the defendant was first put to show all his causes of chal- 
lenge before the king need show any.—5 Bacon’s Ab. 364-5. Such was 
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the practice in this State, it is believed, at the time of the adoption of 
the Constitution, and up to the time of the enactment of the Penal Code _ 
by the Legislature, in 1833. That act is entitled, “An Act to reform, 
amend and consolidate the Penal Laws of the State of Georgia.”’? Prior 
to the enactment of the Penal Code, the prosecuting officer for the State, 
when a juror was called, instead of putting him upon the prisoner, or 
showing any cause of challenge whatever, peremptorily set him aside 
whenever he thought proper to do so, until the panel was gone through, 
or the prisoner, by being compelled to exhaust his peremptory chal- 
lenges, had selected his jury. In this way the State, for all proctical pur- 
poses, had, in very many cases, a greater advantage in getting rid of ob- 
noxious jurors than it has now under the Penal Code; and in forcing upon 
the defendant jurors obnoxious to him, by compelling him to exhaust his 
peremptory challenges. The right of the State to pass jurors without 
showing any cause of challenge, we held, in the case of Sealy vs. The 
State of Georgia, and in the case of Reynolds, was taken away by the 
Penal Code of 1833, and half the number of peremptory challenges al- 
lowed the prisoner substituted in lieu of it; which, in our judgment, is 
equally as favorable to the prisoner as the old law, and is not an infringe- 
ment of the Constitution. 

The counsel for the prisoner also moved the court below for a new 
trial, because the jury found contrary to law; because the jury found 
contrary to evidence; and because the jury found contrary to the charge 
of the court. A new trial was also moved for, on the ground the court 
overruled the motion of defendant’s counsel to put Allen Jones, who was 
jointly indicted with the prisoner, but who elected to be tried separately, 
on his trial first, for the reason, as was stated, that Allen Jones was a 
material witness for the prisoner. : 

By the 50th section of the 14th division of the Penal Code, it is 
declared : ‘‘ When two or more defendants shall be jointly indicted for 
any offence, any one defendant may be tried separately, except such of- 
fences as require the action and concurrence of two or more to constitute 
the crime ; and, in such cases, the defendants shall be tried jointly.””— 
Prin. Dig. 665. The defendants elected to be tried separately for the 
offence with which they were charged; and the indictment and trial is 
to be considered several as to each, as much so as if they had been sepa- 
rately indicted. Where prisoners indicted together sever in their defence, 
we are of the opinion it is the right of the prosecuting officer, who as- 
serts the affirmative as to their guilt, to elect who of them he will first 
put upon his trial— The State vs. Crank, 2 Bail. Rep. 66. 

Besides, we are of the opinion, Allen Jones was a competent witness 
for the prisoner, they having severed in their trial. For the purposes 
of the trial, they are to be considered as if they had been separately in- 
dicted for the same offence. An accomplice who is separately indicted 
for the same offence, may be called as a witness, to prove the innocence 
of the prisoner.—1 Chit. Crim. Law, 605; Roscoe’s Crim. Ev. 118; 2 
Russell on Crimes, 597; 2 Hale, 281; 1 Hale, 305; The United States 
vs. Henry, 4 Wash. Rep. 429. 

We the more readily adopt this rule, because it will have the effect 
to abolish a very pernicious practice which prevails in our courts, of in- 
cluding all persons who were present at the commission of an offence, 
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in many cases whether guilty or not, in the indictment, for the purpose 
of excluding their testimony. Besides, it will open the door for the in- 
vestigation of truth, leaving the jury to judge of the credit to which they 
may think the witness is entitled. 

We are also of the opinion there was evidence from which the jury 
might have inferred the prisoner’s guilt. 

It was proved the negro was missing, and the witness who searched for 
her found her in Bulloch county. It was also proved by another wit- 
ness, the negro was in the possession of prisoner, in Bulloch county, and 
that he offered to sell her for $250 00. In most cases of larceny of this 
particular species of property, the offence can only be established by cir- 
cumstantial evidence. 

With regard to the prisoner purchasing the negro from Paul, which 
was insisted on, by way of defence, the jury may not have believed the 
witnesses. They may have been of the opinion it was all a concocted 
arrangement between Paul and the prisoner, to deprive the prosecutor 
of his property, wrongfully and fraudulently, with intent to steal the same. 
It was the peculiar province of the jury to judge of the evidence ; and 
they have found the prisoner guilty ; and we are not prepared to say 
there was no evidence in support of their verdict. Besides, the presid- 
ing judge before whom the cause was tried, and who is presumed to have 
been familiar with all the facts and circumstances which transpired at 

_ the time of the trial, has, in the exercise of his discretion, refused the 
motion for a new trial in the court below; and it must be a very clear 
case of error in law, or a very naked, bald case as to the facts, which will 
authorize this court to control that discretion in a criminal cause, where 
the jury are made both the judges of the law and the facts. 

We are, therefore, of the opinion there is no error in the record, and 
that the judgment of the court below be affirmed. 





No 91.—Kincuen P. Boon, plaintiff in error, vs. Tue State or 
GeoreiA, defendant in error. 


The act of 1843, prescribing the questions to be propounded to the juror upon his 
voire dire, is constitutional and valid. 

The State is entitled to the ten peremptory challenges allowed by the penal code of 
1833. 

After a juror has answered in the negative the questions propounded by the act of 
1843, it is competent for the prisoner to put him upon triors, for the purpose of 
showing that he is not indifferent; and the formation and expression of a decided 
opinion, as to the guilt or innocence of the prisoner, is a disqualification, notwith- 
standing it be founded on rumor or hearsay ; and it is not necessary to prove per- 
sonal prejudice or ill-will to the accused. It will be inferred from a deliberate 
opinion of guilt, once declared. 


For the points decided, see the opinion delivered by the Supreme Court. 
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F. H. Cone and Y. P. Kine, for the prisoner. 
Jno. M. Asnursr, Sol. Gen. for the State. 
Dy the Court—Lumpxtn, Judge. 


This case comes up by writ of error, to a judgment of the Superior 

Court of Greene county, whereby the plaintiff in error was sentenced to 
be hanged for murder. In it, it is alleged that errors have been com- 
mitted by the Circuit Court, in affirming the constitutionality of the act 
of 1843, which prescribes the form of the oaths to be administered in a 
criminal case to a juror, upon his voire dire, in allowing the State ten 
peremptory chalienges, under the penal code of 1833; and in refusing 
permission to the prisoner to go before triors, for the purpose of proving 
by witnesses that one of the jurors was incompetent, by reason of his 
having formed and expressed an opinion, from hearsay or report, in regard 
to the guilt or innocence of the prisoner, notwithstanding he had an- 
swered in the negative both of the questions propounded by the act of 
1843. 
As to the constitutionality of the act of 1843, we are clear that Judge 
Merriwether, before whom this case was tried, was right ; and we have 
no difficulty in affirming his judgment on that point. It is entirely com- 
petent for the Legislature to prescribe what questions shall be asked the 
juror upon his voire dire, for the purpose of ascertaining whether or not 
he be indifferent. Nothing more is attempted by this statute. Indeed, 
this ground having been virtually decided, during the present term, in the 
case of Luke Robinson rs. The State of Georgia, it has been abandoned in 
the argument. 

We concur, too, with the court below, on the second objection, and 
hold that the penal code of 1833, allowing ten peremptory challenges to 
the State, is no infraction of the 5th section of the 4th article of the con- 
stitution of Georgia, which declares that “trial by jury, as heretofore 
used in this State, shall remain inviolate.” John G. Jones vs. The State 
of Georgia, argued and determined at this session, has settled that point. 
It is conceded, that “ trial by jury, as heretofore used,” means something 
more than a trial merely, by twelve men, regardless of the mode by 
which they may be selected. It protects the accused against the passage, 
by the Legislature, of any law which would materially trench upon his 
rights, or endanger his safety, by depriving him of any of those privi- 
leges guarantied by the common law. In 1798, when the present con- 
stitution was adopted, containing this provision, no man’s life or liberty 
could be touched, for any offence whatever, unless found guilty on two . 
trials, and by the verdicts of twice twelve men, or two juries, against’ 
him ; that is, one to find the bill or charge to be true ; and the other on 
the merits, to decide on full and legal proof adduced on both sides. And 
while we admit it is in the power of assembly to pass any act regulating 
merely the mode of trial by jury-—provided that, in doing so, they do not 
destroy, or materially impair, the right—we should feel constrained to 
disregard any act which would deprive the citizen of the benefit of the 
security to which we have just alluded; and this case is put by way of 
illustration. The ten peremptory challenges allowed by the penal code 
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is, after all, but an indifferent substitute for the common-law right of 
passing by the whole list, until the panel was exhausted; and such 
was the view taken of the matter by this court, in Sealey’s case, deter- 
mined at Americus. ; 

The other question is one of paramount interest, and is simply this: 
Does the formation and expression of an opinion, by the juror, as to the 
guilt or innocence of the prisoner—from hearsay or report—evidence such 
a state of mind as to render him incompetent to try the cause? This 
point is one, we repeat, of great nicety and importance, involving, as it 
does, the life and liberty of the citizen, on the one side, and the duty of 
vindicating violated law, on the other. Courts find it exceedingly diffi- 
cult in practice to adhere rigidly to the rules regulating criminal trials, in 
Great Britain. It has been well remarked, that amid the crowded popu- 
lation and busy pursuits of a community like England, divided, too, into 
classes, which take, perhaps, no very lively interest in each other’s fate 
or concerns, and, it may be added, where the frequency of crime deprives 
it of the power to produge much public excitement, and where, more- 
over, comparatively few newspapers are published and circulated, it may 
not, perhaps, be very difficult, under these circumstances, to find a jury 
unaffected by rumor. But in an agricultural community like ours, of 
Sparse population, identical pursuits, equal station, infrequent crime, and 
hewspapers scattered far and wide, through all the length and breadth of 
the land, it has always been found a matter of much delicacy and difficul- 
ty—sometimes altogether impracticable—to procure a jury entirely un- 
affected by rumors, touching the transactions of a criminal nature upon 
which they are called to pass. Hence the continual effort, both on the part 
of the Legislature and of the courts, to warp the ancient rules of the law 
upon this subject. How desirable, then, it is, for this court toadopt some 
course which, while it preserves inviolate the principle that a jury shall 
be above all exception, will nevertheless accommodate itself to the times 
and the country, and secure both an impartial and successful administra- 
tion of the laws. 

To accomplish this end, all that is necessary, in our humble opinion, is 
fairly to interpret and honestly to administer the law as it now stands. 
Our Legislature has placed this matter upon the true footing. By the 
penal code of 1833, the first question propounded to the juror was ; 
‘Have you formed and expressed any opinion, in regard to the guilt or 
innocence of the prisoner at the bar 7”? Upon answering this interroga- 
tory affirmatively, it was considered, per se, a principal cause of challenge, 
and the juror, without further inquiry, was pronounced incompetent, by 
the court, to sit on the trial of the cause. The Legislature, pressed by the 
inconvenience of making up a criminal jury, in many cases, concluded 
that an affirmative answer to the above question, ought not necessarily to 
disqualify a citizen from serving on the trial; that this opinion, which the 
juror is constrained to acknowledge he has expressed, might neverthe- 
less have been, and, no doubt, often was, uttered, under circumstances 
which, when inquired into, would evince, to the satisfaction of all, that it 
constituted no sufficient objection to the juror; that, in fact, opinions 
were often expressed, which could not be properly said to have been 
formed, and which would readily yield to testimony offered in opposition 
tothem. Consequently, the power of disposing of a juror thus summari- 
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ly, has been taken from the courts and referred to a quasi jury, composed 
of citizens of the county, before whom the nature and cause of the opinion 
shall be inquired into. And if it appear, from the answers of the juror 
himself, or from other testimony, that he has formed and expressed an 
opinion of the defendant’s guilt, out of ill-will or personal prejudice to 
the prisoner, or that he has such deep impressions or fixed opinions of 
the defendant’s guilt, as will probably prevent him from rendering a fair 
verdict, he will be found not an indifferent juror, and challenged for 
cause. If, on the other hand, the opinion he has expressed was a mere 
transient impression, so light and evanescent as not to be recollected fre- 
quently by the party himself—an opinion which takes its hue from the 
conversation of the last person present with whom he happens to talk, re- 
lative to the reports in circulation, evidently free from all settled bias, 
and resting upon no firm foundation—such a juror would do the accused 
justice, and would be found qualified by the triors. 

The act, then, of 1843, has very properly repealed the 48th section of 
the 14th division of the Penal Code, and granted to the State and the 
prisoner the right to put the juror upon triors, and to prove him incom- 
petent in the manner pointed out by law. These triors, in case the first 
man called be challenged, are two indifferent persons named by the court ; 
and if they try one man and find him indifferent, he shall be sworn, and 
then he and the two triors shall try the next ; and when another is found 
indifferent, and sworn, the two triors shall be superseded, and the two 
first sworn on the jury shall try the rest —1 Bl. Com. 363. 

This order, and this only, can be pursued. More than two triors, or 
more than two jurors, can in no case be sworn to try a challenge toa 
juryman; but in the particular case already mentioned, one juror with 
two triors may be sworn for this purpose. 

I have been particular in pointing out this proceeding, and have rather 
turned aside for that purpose inasmuch as it is likely to become very 
common in practice under the decision now made. 

And may not a jury, thus empanneled, well be considered, what the 
law says they ought to be, liberas et legales homines? It is undoubtedly the 
high privilege of the accused to have their rights decided by twelve im- 
partial men, who are free from the suspicion of partiality or prejudice. 
And the right of challenging every one on the list who does not come within 
that description, is a valuable privilege and ought to be strictly guarded. 
And better, after all, that ninety-nine guilty men should escape owing to 
the imperfection of this, like all other human systems, than that one in- 
nocent person should suffer for want of a fair trial, by an honest and un- 
prejudiced jury. The Jaw in its humanity presumes every man innocent 
until his guilt is proved. And should the public excitement against the 
defendant prevent a fair trial, it is good cause for continuing the cause. 
A legal quarantine is ordéred until deliberation and tranquillity are restor- 
ed. Ought not the jury, then, in every case, to come into the box with 
minds free from preconceived opinions, and ready to receive impressions 
from the evidence delivered in open court, under the sanction of an oath ? 
While the Constitution of the State is binding on the conscience of 
courts, no juror can ever be forced upon the trial of a criminal, who is 
not perfectly indifferent, omni exceptione major. 

The courts are not entirely agreed as to the mode in which the exam- 
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ination shall be conducted before the triors—whether by extrinsic evi- 
dence, or questions put to the juror himself, or both. It seems to be ad- 
mitted on all hands, that a juror cannot be required to answer a question 
which would tend to his dishonor or discredit ; but that when it does 
not, he may be interrogated on his voire dire: and further, that he may 
voluntarily answer any question, the privilege of objecting being personal 
to himself only. We leave here this point for the present, as it is not 
directly made by the bill of exceptions. 

The conclusion, then, to which we have come is this—that upon the 
reason of the thing, upon the authority of adjudged cases in England and 
in this country, and the general understanding of the Bench and the Bar, 
that the law is not chargeable with the injustice of admitting a juror to 
sit on the trial who has formed and expressed a decided or substantial 
opinion on the merits of the case. And it is immaterial whether this 
opinion has been formed from having been an eye-witness of the trans- 
action, or by having it proved by those who were; or from rumors, re- 
ports and newspaper publications, or in any other way. It is still evi- 
dence of partiality or prejudice operating on the mind: and upon admis- 
sion or proof of the fact, before triors, it is cause of challenge, and they 
will so return. And the law presumptively attaches the disqualification to 
the fact of forming and expressing an opinion ; and the burden is cast, 
then, upon the other party, of examining into the occasion, and weighing 
the evidence on which that opinion is founded, in order to restore the 
jurors in the judgment of the triors to fairness and impartiality. 

We have been thus definite and specific, in laying down the rule, that 
our meaning may neither be misunderstood nor perverted. 

Much ingenuity and legal learring has been displayed by the able 
counsel who argued in behalf of the State, in endeavoring to change the 
ancient principle of the law which attaches disqualification to the bare 
fact of having formed and expressed an opinion; and it is attempted to 
superadd or engraft upon it the further fact that the expression of opinion 
by the juror must have proceeded from grudge or ill-will to the accused. 
And Hawkins is cited in support of this doctrine. By reference to that 
author it will be found that he has been misapprehended. He says that 
“ it hath been allowed a good cause of challenge that a juror hath declared 
his opinion beforehand that the party is guilty, or will be hanged, or the 
like.” And adds: ‘ Yet it hath been adjudged that if it shall appear that 
the juror made such declaration from his knowledge of the cause, and 
not out of any ill-will to the party, it is no cause of challenge.” (Book 
2, ch. 43, sec. 28.) 

Now, it will be clearly seen that Hawkins sanctions expressly, in the 
first paragraph quoted, the universally received doctrine as laid down in 
Brooke’s case, (1 Salk. 153,) and ruled as law ever since, viz: that to 
entertain and express an opinion of the guilt of the accused, before trial, 
manifested a state of mind unsuited to allow a fair defence. But that if 
the person made such declaration upon his knowledge of the affair, or as 
it is more quaintly expressed elsewhere, because he knows the verity of 
the matter, and not out of ill-will, it is no cause of challenge : and for the 
obvious reason, that the latter declaration was of itself no disqualification 
by the ancient law. By the statute of 1843, the formation of an opinion 
from a knowledge of the fact, is made a principal cause of challenge ; our 
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Legislature rightly judging that the contrary doctrine was better adapted 
to the age of the 7th Henry, in which it originated, than the middle of 
the 19th century. It is well worthy of remark, however, that the act 
of 1843, framed professedly with a view to enlarge the grounds of com- 
petency by restricting the disqualification, as to the court, to a knowledge 
of the fact on the part of the juror has, in truth, curtailed the competen- 
ey, if indeed this doctrine of the Year Books had not ceased already to 
be law. 

In order to tranquilize, if possible, the feverish anxiety of the public 
mind as to the mode of selecting a criminal jury, to fortify and render 
stable the conclusion to which we have co.ne, in this case, as well as to 
furnish beacons and landmarks to guide all who may be concerned in the 
administration of this branch of the law, I have availed myself of the 
brief time allowed to prepare this opinion to advert to a few leading ad- 
judications upon the principles discussed. Coke says that the rule of 
law is, “‘ that the juror must stand indifferent as he stands unsworn.”— 
Coke Lit. 155, 6. 

Bacon, under the head of what partiality in the juror is a good cause 
of challenge, refers to the words of the writ of venire as the test of quali- 
fication. It requires such to be summoned “ per quos rei veritas melius 
sciri polerit, and qui nec the plaintiff, nec the defendant, aliqua affinitate 
attingunt ;°> which words, he says, contain all causes of objection from 
partiality or incapacity, consanguinity and affinity ; therefore if the juror 
be under the power of either party, as if counsel, servant of the robes or 
tenant, he is expressly within the intent of the writ; so if he has declar- 
ed his opinion touching the matter.—3 Bac. Abr. Letter E. 5. 

Reeves, in his history of the English Law, (1 vol. p. 329,) thus states 
the rule: ‘‘ When the jurors appear, then the exceptions to them are to 
be taken. These were of various kinds. Any enmity against a party— 
any friendship with him, was a good exception. Being a servant, familiar- 
ity, consanguinity, affinity, unless the connexion was equally with both 
parties ; being of the same table or family ; under the power of a party 
so as to be benefited, owing suit or service ; being counsel or advocate—all 
these and many others were good causes of exceptions to jurors. How par- 
ticularly cautious is the law, as appears from the general principles laid 
down by these elementary writers, to see that the jurors in every respect 
be free from all impressions and influences: like Ceesar’s wife, were even 
above suspicion. 

Fries having been convicted of treason for levying war against the 
United States after a trial that lasted fifteen days, moved by his coun- 
sel for a new trial, on the grounds: Ist. That there had been a mis- 
trial; and, 2d. That there had not been an unbiased and impartial trial. 
The facts on the second ground in support of the motion were, that 
Rhodes, one of the jurors, declared that he was not safe at home for 
those people, (meaning the insurgents.) That they ought all to be 
hung, and Fries particularly. 

In answer tothe second ground the attorneys, in behalf of the prose- 
cution, contended that the declaration of the juror related to the gen- 
eral insurrection, and they were not applied to the particular issue he 
was sworn to try; and they were not personally vindictive as to Fries. 

After a solemn consideration of the subject, IREDELL, Justice, de- 
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livered his opinion in favor of a new trial, on the second ground of 
objection : that one of the jurors had made declarations, as well in relation 
to the prisoner personally, as to the general question of the insurrec- 
tion, that manifested a bias or predetermination that ought never to be 
felt by a juror.—3 Dallas Reports, 518. How calm—how nobly firm! 
and that too when a stab was aimed at the very heart of the republic! 
when the column of liberty, so recently reared in this country, totter- 
cd to its base under the parricidal blows of these desperate men. 

The trial of Col. Burr for treason in 1807, on account of the “‘ celeb- 
rity of the party; the learned and profound doctrines which were so 
ably and elaborately discussed by such eminent counsel, and the great 
talents of the court,’’ have given an importance and value to the doc- 
trines there discussed and decided ; surpassed certainly by none other 
in the history of celebrated state cases. And the very point involved in 
this opinion came directly under the consideration of the court. 

Mr. MacRae, who was a counsel for the United States, insisted that 
to disqualify a juryman, there must be ill-will to the party accused—a 
personal prejudice against him. 

Mr. Wirt, who argued on the same side, seemed to think that the de- 
gree of impartiality required was unattainable, however right in the 
abstract. That it was a good rule for Utopia, or Araby the Happy, 
or as a standard of theoretic perfection. But on those who have human 
passions, it was in vain to expect it to operate. And that for jurors to 
come into the box without any impression ; with minds as pure as the 
unsoiled snow on the virgin lap of Diana; such a jury could not be 
obtained unless it was to fall directly from heaven. 

Mr. Hay, the district attorney, took broader ground, and main- 
tained that that jury may be said to be impartial who entertain the 
common sentiments and feelings of a great majority of the people, and 
who are taken from the mass of the community ; and that to say they 
were not, were to pronounce a libel on the State. 

I will pass by the reply of Mr. Wickham, who, in answer to the ar- 
gument of Mr. MacRae, urged that it was evidence of prejudice against 
a man, to believe and declare him guilty; and who contended that if 
the standard of competency, stated by Mr. Hay, was true, that is the 
common sentiments of the mass of the people, that the student might 
dismiss his black letter, in search of legal principles, and resort to bar- 
becues, and other places of amusement, to learn the common sense of 
mankind. 

Chief Justice Marshall, in delivering the opinion of the court, says: 
“« The great value of the trial by jury certainly consists in its fairness 
and impartiality. Those who most prize the institution, prize it because 
is furnishes a tribunal which may be expected to be uninfluenced by any 
undue bias of the mind. 

“* [have always conceived, and still conceive, an impartial jury as re- 
quired by the common law, and as secured by the Constitution, must be 
composed of men who will fairly hear the testimony which may be of- 
fered to them, and bring in their verdict according to that testimony, 
and according to the law arising on it. This is not to be expected— 
certainly the law does not expect it—where the jurors before they hear 
the testimony have deliberately formed and delivered an opinion, 
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that the person whom they are to try is guilty or innocent of the charge 
alleged against him. 

“¢ The jury should enter upon the trial with minds open to those im- 
pressions which the testimony of the law of the case ought to make ; 
not with those preconceived opinions which will resist those impressions. 

“‘ All the provisions of the law are calculated to obtain this end. 
Why is it that the most distant relative of a party cannot serve upon 
a jury? Certainly, the single circumstance of relationship, taken in it- 
self, unconnected with its consequences, would furnish no objection. 
The real reason of the rule is, the law suspects the relative of partiali- 
ty—suspects his mind to be under a bias—which will prevent his fairly 
hearing and fairly deciding on the testimony whieh may be offered to 
him. The end to be obtained is an impartial jury. To secure this end 
aman is prohibited from serving on it whose connection with a party is 
such as to induce a suspicion of partiality. The relationship-may be re- 
mote ; the person may never have seen the party ; he may declare that 
he feels no prejudice in the case ; and yet the law cautiously incapaci- 
tates him from serving on the jury ; because it suspects prejudice—be- 
cause, in general, persons in a similar situation would feel prejudice. 

‘It wouldbe strange if the law were chargeable with the inconsisten- 
cy of thus carefully protecting the end from being defeated by particu- 
lar means, and leaving it to be defeated by other means. It would be 
strange if the law would be so solicitous to secure a fair trial, as to ex- 
clude a distant, unknown relative from the jury, and yet be totally re- 
gardless of those in whose minds feelings existed much more unfavora- 
ble to animpartial decision of the case. 

‘“‘It is admitted that where there are strong personal prejudices, the 
person entertaining them is incapacitated as a juror; but it is denied 
that fixed opinions respecting his guilt constitute a similar incapacity. 
Why do personal prejudices constitute a just cause of challenge? Sole- 
ly because the individual who is under their influence is presumed to 
have a bias on his mind, which will prevent an impartial decision of the 
case, according to the testimony. He may declare that, notwithstand- 
ing these prejudices, he is determined to listen to the evidence and be 
governed by it; but the law will not trust him. Is there less reason to 
suspect him who has prejudged the case ? who has deliberately formed 
and delivered an opinion uponit ? Such a person may believe that he will 
be regulated by testimony, but the law suspects him, and certainly not 
without reason. He will listen with more favor to that testimony which 
confirms, than to that which would change his opinion. It is not to be ex- 
pected that he will weigh evidence or argument as fairly as a man whose 
judgment is not made up in the case. 

“It isfor this reason that a juror who has once rendered a verdict ina 
case, or who has been sworn ona jury which has been divided, cannot 
again be sworn in the same case. He is not suspected of personal pre- 
judices, but he has formed and delivered an opinion, and is therefore deemed 
unfit to be a juror in the cause. Were it possible to obtain a jury without 
any prepossessions whatever, respecting the guilt or innocence of the 
accused, it would be extremely desirable to obtain such a jury ; but this 
is perhaps impossible, and, therefore, will not be required. The opin- 
ion which has been avowed by the court is: that light impressions, 
40 
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which may fairly be supposed to yield to the testimony that may be of- 
fered, which may leave the mind open to a fair consideration of that 
testimony, constitute no sufficient objection to a juror ; but that those 
strong and deep impressions which will close the mind against the testi- 
mony that may be offered in opposition to them, which will combat 
that testimony and resist its force, do constitute a sufficient objection to 
him. Those who try the impartiality of a juror, ought to test him by this 
rule. They ought to hear the statements made by himself, or given by others, 
and conscientiously determine, according to their best judgment, whether, in 
general, men under such circumstances ought to be considered as capable of 
hearing fairly, and of deciding impartially upon the testimony which may be 
offered to them ; or as possessing minds in a situation to struggle against th: 
conviction which that testimony might be calculated ta produce? The court 
has considered those who have deliberately formed and delivered an opinion, 
on the guilt of the prisoner, as not being in a state of mind fairly to weigh 
the testimony, and, therefore, as being disqualified to serve as jurors in the 
case. 

‘* The question must always depend on the nature and strength of the 
opinion.”? 

I have extracted a large portion of this opinion. I am strongly 
tempted to insert the whole, hoping and believing that its tendency 
would be to arrest that spirit of innovation, which, in its zeal to punish 
and prevent crime, would insidiously undermine, or strike down with 
murderous hand, an institution, venerable alike for its antiquity and in- 
trinsic worth. Courts and Legislatures would do well, before entering 
too rashly upon the work of reform, to pause and ponder seriously the 
sentiments of this pure and spotless man, and eminent jurist. As a 
patriot, he appreciated the blessings of the institutions which he fought 
to secure. He reflected deeply, as he states himself, upon the grave 
topics involved in the discussion, and the result is recorded in this opin- 
ion, with a perspicuity and force peculiar to the clear and discriminat- 
ing mind of their distinguished author. The principles established by 
this decision may be rudely overthrown or disregarded: they never 
can be successfully answered. 

It is true that our Constitution merely preserves the trial by jury, as 
heretofore used in this State, inviolate forever, and does not, in express 
terms, guaranty an impartial jury; yet, as it has been often ruled, er vi 
termini, it is embraced in its spirit and provisions, as much as that the 
judges shall be impartial men. It would be thought, and deservedly, a 
monstrous outrage, for a judge to preside in a case, who was daily heard 
at every corner of the streets engaged in violent altercations to prove the 
guilt of his hapless victim. Ca it be less so in the jury, who are made 
judges both of the law and the facts in the case ? 

In every State of the Union, so far as we are informed, the declara- 
tion of a settled opinion against a prisorer is deemed a good cause of 
challenge. 

In ex parte Vermilyea, Judge Woodworth, before whom the cause 
was tried, says: 

‘¢ All experience goes to prove the infirmity of human nature is such, 
that we cannot at pleasure get rid of preconceived opinions. The ques- 
tion is not how great is the bias, but does any exist? The least is suffi- 
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cient to exclude. Can the source from whence it is derived be material ¢ 
As to the accused, it is the same thing whether the bias proceeds from a 
preconceived opinion, or malice and ill-will. Why, then, superadd the 
necessity of proving malice or ill-will? Without it, the parties do not 
contend on equal ground ;. by requiring it to be proved, in order to ex- 
clude the juror, it only shows the disparity to be greater.”—6 Cow. Rep. 
563-4, see above John. 316; 8 John. 445; 1 Cow. 432. 

In Rice vs. The State of Tennessee, the Supreme Court say: 

“The question touching the manner of testing the qualification of 
juries, is one of great importance. The right of trial by an impartial 
jury is guarantied to every man. The mode of arriving at that degree 
of impartiality contemplated by the Constitution, should be fixed and 
uniform. Most persons who have witnessed the trialof an accused for 
crime, in counties of small population, can scarcely have failed to observe 
how few called as jurors stand indifferent towards the prisoner. If he 
be a stranger, or an obscure individual, the more certainly will that evi- 
dence of prejudice be exhibited. Men of wealth or of consequence in 
society when accused, though they may have to encounter the force of 
prejudice, nevertheless have their friends and adherents. 

‘“‘ From the bill of exceptions in the present case, we are to take it as 
proved, that the jurors, when called, declared on oath, that they had 
formed opinions touching the guilt or innocence of the prisoner; that 
they had expressed their opinions; and to the jurors thus impressed 
the question is severally put: Do you think, nothwithstanding your 
opinion, you are in a condition to try this cause impartially ? 

** What is the condition of a juror when such a questionis propound- 
ed? He willfeel that itis an appeal made to his pride and magnanim- 
ity. He will naturally imagine he can—nay, he will suppose he has 
already divested himself of his prepossessions; and he will answer in 
the affirmative. But who that has taken the slightest view of human 
nature, can help seeing that immediately upon hearing a repetition of 
the same evidence which first raised his prepossessions, they will return 
upon him? Or, placing himself on his resolution, he will err on the 
other side, to reject the evidence, whigh, but for the appeal to his 
pride, would have had its due weight. Hence the wisdom of the rule 
that jurors should be omni exceptione majores. Prejudice or partiality 
operates as a disqualification to a person called as a juror. If he, on 
inquiry, discloses the fact when examined to the point, he ought not 
to be put to prisoner. It is unjust toward the accused, because he is 
sensible he has difficulty to encounter which the Constitution designed 
to guard him against ; and it is unjust to the juror thus to force upon 
him the double duty of guarding against his formed partialities or pre- 
judices, while he is charged, perhaps, with the life of the accused. The 
duty upon the juror is sufficiently weighty, when he comes into the box, 
to receive impressions from the evidence he may learn.” 

The next case to which I shall refer, is that of Alexander Lithgow 
vs. The Commonwealth, Virginia Cases, 397. And before proceeding 
to the examination of the main point decided by the General Court, I 
would observe that an incidental question arose, similar to that dis- 
cussed by the Solicitor-General, Col. Ashurst. He contends, inas- 
much as the record shows that a jury was selected, leaving the prison- 
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er’s peremptory challenges unexhausted, that although he should be of 
the opinion that the court erred in putting Armstrong upon him, still, 
the judgment should not be reversed on that account. And authority 
may be found to that effect. We adopt, however, the view of the 
General Court of Virginia, expressed in Lithgow’s case. Christopher 
Irvine, one of the renire, and the first on the panel, was, upon being 
called, challenged by the prisoner for cause, and his challenge being 
overruled, the prisoner, in order to exclude him, was put to his peremp- 
tory challenge. 

“Tf,” say the court, “it was error, under the circumstances stated, 
to overrule the challenge for cause, this court is of the opinion, that 
the subsequent exclusion of Irvine does not cure it, although the record 
shows that the prisoner had not exhausted his peremptory challenges, even 
when a jury was finally obtained. To procure the reversal of a 
judgment of conviction, for an error in point of law, it is not required 
to show that the prisoner was actually injured by it. It will be enough 
if the court can be satisfied that he might have been injured. But this 
court do perceive how this error might have operated to the prejudice 
of the accused. He might have thereby been prevented from exer- 
cising, to its utmost extent, his right of peremptory challenge, as a vain 
and useless thing. He might have thought it better, after that decision, 
to take the first jurors that offered, rather than excite suspicion against 
himself by challenging as many as the law allowed, when he had reason 
to believe that, after all, persons in the same situation as Irvine, would 
compose his triors; and he might have been thereby deterred, and 
probably was deterred, from making similar objections to others of the 
venire.”” 

The case principally made by the bill of exceptions is then consider- 
ed, and it was this: Irvine, the first juror on the panel, being sworn 
on his voire dire, said, in substance, that he had formed, and frequently 
expressed, a decided opinion of the prisoner’s guilt ; that if empanneled 
in this cause, he should certainly go into its trial with an opinion, gene- 
rally, that the prisoner was guilty of the charges imputed to him ; but 
he believed that he would be governed by the evidence, although he 
was unwilling to trust himself. 

“Upon this case,”’ say the court, “ as we understand it, the prison- 
er’s objection to Irvine, for cause, ought to have been sustained. He 
was not a proper juror, because he would have gone into the trial with 
a preconceived opinion and bias against the prisoner, formed, possibly, 
as well from the evidence he had heard, as from public rumor, and 
therefore could not be expected to deliberate and decide with that im- 
partiality which is always expected in a jury.” 

Upon a careful examination of the English authorities, we do not find 
that any of them conflict with the opinion now delivered. The forming 
and expressing a deliberate opinion seems, on the contrary, to have been 
always allowed as a good cause of challenge, provided the fact was made 
to appear by evidence. This is sufficiently proved by Peter Cooke’s case 
(13 State Trials) as well as other authorities, and is admitted by Haw- 
kins, b. 2, c. 43, s. 28, in the passage cited by the Attorney-General. 
The qualification that ‘if the juror has made such declaration, from his 
knowledge of the cause and not out of ill-will to the party, it is no cause 





a eS a a en 


Tr 


Fn WF 


MILLEDGEVILLE, NOVEMBER TERM, 1846. 629 


K. P. Boon vs. The State of Georgia. 








of challenge,” ‘does not vary the case, nor prove that by the law of Eng- 
land, the expression of an unqualified opinion of another’s guilt without 
a personal knowledge of it, is not at least prima facia evidence of partiality. 
Expressing the same opinion without personal knowledge, argues, to say 
the least of it, a readiness to believe unfavorably of the prisoner, which 
may afford good reason for presuming ill-will and prejudice.” 

The same point came under review again, in the case of Hudson 
Sprouce vs. the Commonwealth, Virginia Cases, 375. This was a writ 
of Error to a judgment of the Superior Court of Law for Albemarle 
county, whereby the plaintiff in error was sentenced to be hanged for 
murder. From the bill of exceptions, it appeared that Abraham Wrant, 
when examined on his voire dire, stated that he had heard the subject of 
the trial frequently in the county ; that he cannot now say whether the 
persons, from whom he has heard the relations of the evidence, were 
present at the examining court, or not. But upon such relations, which 
he believed to be true, he has formed a pretty substantial opinion, and 
expressed the same more than once ; that he now thinks, notwithstand- 
ing the formation and expression of such opinion, he cou'd, as a juror, 
do justice to the prisoner; that he was not at the examining court, nor 
had he heard the evidence in the case, nor conversed with any of the 
witnesses ; that the opinion which he had taken up and frequently ex- 
pressed, was founded in rumor in the county ; that he felt no prejudice, 
and was open to conviction. 

Upon this statement the judges were unanimously of the opinion, that 
the challenge to the juror Wrant, was good in law, and ought to have 
been sustained. They add: 

“In England it has long been an established principle, that if a juror has 
formed and delivered an opinion, it is good cause for a principal challenge. 
And although a juror may believe, after an opinion so formed and expressed, 
he will be regulated by testimony; yet the law suspects him, and cer- 
tainly not without reason. There is nothing in the peremptory challenges 
of the prisoner not being exhausted by him.” 

It was assumed in the argument, that the courts of South Carolina had 
uniformly held a different doctrine from that now delivered by this court. 
There is certainly some misapprehension in this notion. On the con- 
trary, it has nowhere been established upon a more solid basis. John 
E. Baldwin, tried and convicted, before Judge GrimxkeE, in Charleston, 
moved for a new trial upon several grounds. The constitutional court 
were divided upon some of the points involved inthe motion. Mr. Justice 
Bay thus expresses himself: 

“ Loose, random reports out of court, never can nor ought to be 
thought of sufficient consequence to merit a serious consideration in the 
sanctuary of justice. If, however, any man summoned as a juror, should 
be so lost to all sense of duty, as to form a hasty opinion upon vague and 
idle reports, and to express it, such man, upon due proof of such decla- 
rations, should be rejected as unworthy to sit upon a trial where the life 
of a man was concerned. Indeed, it appears to me that sffch conduct 
would not only be highly offensive in the eyes of God, but a high misde- 
meanor in law, for which he ought to be severely punished.”—S. C. 


Rep. 321. 
In the State vs. Benton, (Dev. and Batt. Rep. 208,) the defendant 
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having been convicted capitally, moved a new trial on this ground, 
(among others therein set forth,) that the court erred in disallowing the 
prisoner’s challenges for cause, to the jurors, who swore that they had 
formed and expressed an opinion relative to the prisoner’s guilt or inno- 
cence. Judge Gaston, in delivering the opinion of the Supreme Court, 
thus expresses himself: 

“The position, that a juryman may not be challenged, because of an 
opinion made up and declared on the very matter to be tried, unless such 
declaration can be referred to personal ill-will, seems to us not well found- 
ed. The indifferency required by the law, must be one of the judgment, 
as well as of the passions, such as enables the trior to find the facts truly 
according to the evidence; therefore, a mind not thus indifferent, but 
inclined against one or the other of the parties to the issue, whether from 
a personal dislike or a previous determination on the controversy, has to 
him an unfavorable disposition, or in the language of the olden times, an 
‘ill-will.’?”” Thus Breton, speaking of the prisoner being permitted to 
challenge a juror, because he was one of the indictors, gives as a reason, 
because ‘there was a presumption, that all who indicted him still bear 
the same ill-will against him.” 

‘In the answer of Judge Chase to the articles of impeachment against 
him, he lays down as a rule, that the laws presume indifferency of every 
juryman, until the contrary appears ; and that the presumption is not re- 
moved by general expression of opinion, as to the criminality of the act, 
of which the party is accused ; but he distinctly admits, that this presump- 
tion is repelled by the declaration of an opinion that the party is guilty 
of the offence charged. 

“ From a decided opinion declared, the law infers a bias; and the be- 
lief of the person so biased, that he can rise superior to its influence, does 
not repel the legal inference, nor ought it ; for it not unfrequently happens, 
that those who are most confident in the ability of their understanding to 
triumph over the obstacles in the way of its free exercise, and of the as- 
certainment of truth, owe this confidence to their ignorance and the stub- 
bornness of prejudice, and may be the least qualified for the discharge of 
this, to all persons and at all times, perilous undertaking. 

“« The law excludes from the jury-box, as far as the infirmity of human 
nature, and the imperfections of human institutions will permit, any bias, 
partiality or prejudice which may prevent the verdict from being a find- 
ing of the truth, upon the proofs. It knows that honest, but weak men, 
may confidently believe, that they are governed by the evidence, when 
they are misled by their prepossessions ; aware of the difficulty with 
which the understanding emancipates itself from the thraldom of opinions, 
once definitely formed and declared, it pronounces those unfit for the free 
examination of a cortroverted matter, who have thus prejudged it. But 
the law would do violence to the deductions which the observation and 
experience of every day furnish, if it held that any impression inducing 
assent for the moment, to the existence of a supposed fact, disqualified 
the understanding from entering upon a grave inquiry into the actual ex- 
istence of a fact, with perfect freedom. Impressions short of full belief, 
opinions not definitely made up, or depending upon the supposition, that 
matters shall turn out as they have been represented—all of these may 
throw impediments in the way of impartial deliberation, and furnish cause 
t© suspect that the juror may lean more favorably to the one than the 
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other party in the issue; and, therefore, in all these cases, the law, by means 
of a challenge to the favorer, authorizes un inquiry, whether, in truth, they 
have produced this bias.” 

We deem it unnecessary to extend this investigation further. The 
foregoing momenteus principles can never be successfully controverted. 
To overturn them, is to respect the deep foundations of criminal] jurispru- 
dence itself. It is to return to the rude and barbarous ages, when coun- 
sel was refused to a prisoner charged with a capital crime ; when the 
privilege was denied him to prove his innocence by witnesses; and when 
he was pressed to death by heavy weights, for challenging, peremptorily, 
a greater number of jurors than he was lawfully entitled to. Such inhu- 
manity is now deservedly repudiated by the civilized world. It has 
passed away with the fire and faggot, the thumb-screws, and the inqui- 
sition, and | sincerely trust, never to be re-established. Occasions might 
occur, as did in Britain, during the rebellion of 1715 and 1745, when, 
from the necessity of the case, their fandamental principles would have to 
be disregarded. In such an emergency, the maxim, “ salus populi supre- 
ma lex,”? would be the law of the case. An alien is entitled to be tried by 
a jury de medietate lingue, or composed one half of foreigners, pro- 
vided that number can be found in the place. Still, if such a jury 
cannot be found, he must be tried. It would be a calumny upon the 
State, to say that she is incapable of affording her citizens a fair trial. At 
least, the present case presents no such necessity as would warrant the 
court in bending rules ordained by the most eminent judges, to shield the 
innocent and not, as it is supposed by many, the devices of crafty counsel, 
to defeat the administration of criminal justice. On the contrary, after 
the most deliberate consideration, to pronounce this objection insuperable ; 
for, hewever unwilling we may be to see the guilty escape, we are still 
more so to establish a precedent, which would jeopardize the safety of 
the innocent. 
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It is a good cause of challenge to the array in a criminal case, that the ¢ales jurors 
presented on the panel and put upon the prisoner, were drawn from the Grand 
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F. H. Cone, for the plaintiff in error, made the following points : 


ist. That on the trial of criminal cases, it is the duty of the sheriff to summon 
the tales jurors from the by-standers or others, and the selection of the persons thus 
summoned belongs exclusively to the sheriff or his lawful deputies ; and that it is 
not Jawful for the presiding judge on a criminal trial to draw the names of per- 
sons who are to serve as tales jurors on such trial, from the box containing the 
names of persons who are selected to serve as Grand Jurors —3 Bacon’s Abr. 
744; 3 Blackstone’s Com. 355 ; 3 Coke Litt. 504, 524; 1 Chit. Crim. Law, 
412, 421; Hotchkiss Dig. 222, 45, 628, 629, 702, 704; Prin. Dig. 429, 430. 

2d. That where a person who is offered as a juror in a eriminal trial, has an- 
swered the questions ordered to be propounded to him under the act of 1843 in 
the negative, so as to render him a competent juror, it is the right of the prisoner 
to put such juror on triors, and to prove by witnesses before the triors that such 
juror has formed and expressed an opinion as to the guilt or innocence of the pris- 
oner, from hearsay or report,and to prove any other facts that may show that 
said juror does not stand indifferent between the prisoner and the State.— Hotch- 
kiss Dig. 797-8; Chit. Crim. Law, 443, 447; 3 Coke Litt. 522; 3 Bacon Abr. 
765, 766; 11 Petersdorf, 742; 40 Law Lib. 100-5-6-8; 6 Eng. Com. Law. 
492; 1 Johns. Rep. 316; 3 Stewart and Porter, 308; 7 Cowen R. 121, 122; 4 
Wendell, 229 ; 21 ib. 509. 


J. M. Asuurst, Solicitor-General, for the State. 


Ist. No threat will justify a killing.— Prince, 642. 

2d. Ina criminal cause, there being a deficiency of jurors from challenge or 
otherwise, the court may order the sheriff or his deputy to summon by-standers or 
others.— Prince, 430. 

3d. Who are competent jurors to try criminal causes under our law ?— Prince, 
430. 

4th. At common law, independently of our statute, it would not have been a 
good ground of challenge to the array, that they were taken from the intelligence 
of the county.—4 Barn. and Ald. 491. 

5th. A juror who answers both questions under the act of 1843, so as to make 
him competent, cannot be rendered incompetent before triors, by proof of an expres- 
sion of opinion from rumor or hearsay merely; but it must be shown also that such 
expression arises from ill-will or individual prejudice.—Stephen’s Crim. Law, 300 ; 
Joy on Con., fe. 189 et seq. ; 4 Barn. and Ald. 502. 

Suppose the court in this case had awarded triors, and the proof submitted to 
them that a mere expression of opinion as to the guilt or innocence of the prisoner, 
had been made from rumor or otherwise, and the court below had charged the 
triors, that this of itself, unless done with a malicious intent, would not render 
the juror incompetent, would this court decide that error had been committed ? 

By the decision of the court in Robinson’s case, a juror answering negatively to 
the questions propounded under the act of 1843 was prima facie a competent 
juror. How is he rendered incompetent? By the rules of the common law only. 

6th. The sixth article of the amendments to the Constitution of the United 
States, has reference alone to the trial of officers against the laws of the United 
States.—3 Story on Constitution, 652-6. 

The Constitution of Georgia prescribes the fundamental law, and fixes the right 
of trial by jury of offenders against her own laws. And the Legislature has a 
right to prescribe any law, not inconsistent with the State Constitution, for the 
trial and punishment of offenders against the State laws.—Prince Dig. 91-2. 


By the Court—Lumpxtn, Judge. 


This was a writ of error, to a judgment of the Superior Court of Greene 
County. The plaintiff in error was indicted for murder, convicted and 
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sentenced to be hanged. There are several objections raised to the 
record and proceedings in the case. 

It appears that when the prisoner was put on his trial and the jury 
about to be sworn, the defendant challenged the array, because the same 
was not arrayed by the sheriff or his lawful deputy—so far as related to 
the éales jurors presented on said panel ; but that said tales jur ors, to wit 
the eighteen last named in the array, were not summoned from the 
by-standers or others according to law ; but that the names of the tales 
jurors were drawn from the grand jury box by the presiding judge ; and 
the list so drawn was furnished to the sheriff, by the court, with instruc- 
tions to summon them to serve in the case: and the persons so drawn 
were those presented as tales jurors in said array. Whereupon the defend- 
ant prayed that the array might be quashed, which motion being over- 
ruled the prisoner by his counsel excepted. 

In the further progress of the case, Adam G. Scott was presented and 
put upon the prisoner as a juror; and the counsel for the prisoner, for the 
purpose of ascertaining his competency, proposed to ask him, under the 
act of 1833, ‘whether he had formed and expressed an opinion in re- 
gard to the guilt or innocence of the prisoner at the bar.” The court 
would not suffer this to be done, holding that the only questions which could 
be put to the juror on his voire dire, by the court, were those prescribed by 
the act of 1843, namely: ‘“ Have you, from having seen the crime com- 
mitted or having heard any part of the evidence delivered on oath, form- 
ed and expressed an opinion in regard to the guilt or innocence of the 
prisoner at the bar?” ‘* Have you any bias or prejudice resting on your 
mind for or against the prisoner at the bar?” To which opinion of the 
court defendant’s counsel excepted. 

John Branch was then offered and put upon the prisoner as a juror ; 
and the two interrogatories prescribed by the act of 1843 having been 
successively propounded to him on his voire dire and answered in the 
negative, the prisoner moved to put him on triors, in order to prove by 
witnesses, before them, that the juror had formed and expressed an opin- 
ion, as to the guilt or innocence of the prisoner at the bar, from hearsay or 
report. The court refused to allow this, whereupon the accused, by his 
counsel excepted. 

Defendant’s counsel, in the course of the case, inquired of a witness, 
John C. Durham, whether the deceased had not made threats against the 
prisoner, which were communicated to him before the homicide was com- 
mitted. The court ruled out the evidence as inadmissible to justify the 
killing. Whereupon counsel for defendant excepted. 

The second and fourth grounds of error, have been abandoned by the 
counsel for the accused. On the third, to wit, the refusal of the Circuit 
Judge to permit John Branch to be put upon triors, for the purpose of 
ascertaining his competency, this court would be compelled to award a 
new trial in accordance with the opinion, just delivered in the case of 
Kinchen P. Boon vs. the State. 

Before, however, dismissing, this branch of the exceptions, I would r-- 
mark, that a juror’s competency should, in every case, be tested by the 
strength of his conviction and not by the nature or degree of testimony 
which produce it. 

Chief Justice Spencer, on the trial of Van Alstyne, for the murder of 


+ 
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Huddlestone, stated the principle adopted by himtobethis: ‘Ifa person 
had formed or expressed an opinion for or against the prisoner, on a 
knowledge of any of the facts attending the murder, or from information 
of those acquainted with the fucts, he considered it good cause of challenge ; 
but if the opinion of jurors were founded on mere rumor or report, he 
decided that such opinion did not disqualify the jurors.” 

Now, this rule which certainly bas the recommendation of being clear 
and explicit, has been nominally followed by the courts of several of the 
States, and that of our southern sister Alabama among the rest. Indeed, 
the Legislature of this State has made it a matter of express statutory 
regulation. And yet the Supreme Court of Alabama, in the trial of 
Coleman Williams, in its comments upon Pollard’s case, decided by the 
General Court of Virginia, have shown conclusively, how unsafe and un- 
satisfactory a criterion of impartiality is the arbitrary standard set up by 
Judge Spencer, as every other will be in practice not founded in the rea- 
son of things. This is not a place for the bed of Procrustes, but for a rule 
flexible and malleable, and which can be moulded, in the minds of the 
triors, to adapt itself to the ever-varying circumstances of each individual’s 
opinion. John H, Parker was held to be an impartial juror, by the Gen- 
eral Court of Virginia, notwithstanding he had formed, and thought he had 
expressed, an opinion unfavorable to the prisener, from having heard one 
of the witnesses lestify. 

The Supreme Court of Alabama justify this decision although in the 
very teeth of the principles asserted by the Chief Justice of New-York. 
Says Judge Taylor: “It does not appear what kind of testimony the 
juror heard ; it may have been altogether circumstantial, and although it 
was suflicient to impress him with the idea, that the accused was guilty, 
it is true, yet that impression must have been quite unsettled, which was 
evinced by the slight recollection he had with regard to it; and, we must 
suppose, had not made any such impression on his mind as closed it against 
the full effect of the testimony which might be offered on the trial.” 

So much for Chief Justice Spencer’s rule, which excludes a juror 
whose opinion is formed “ from the information of those acquainted 
with the facts,” and the commentary of the court professedly adopting it! 
The judgment of the Virginia court justified and approved the rule, 
which pronounces a juror indifferent between the prisoner and the State, 
although he has formed, and, he thinks it probable, has expressed, an 
opinion, that the defendant was guilty, from having heard a part of the 
testimony, on oath, in open court ! 

The other branch of the proposition stated by the Chief Justice, will 
be demonstrated, in practice, to be equally defective and untenable. 

The most inveterate impressions, such, even, as will not yield to ‘‘ con- 
firmation strong as proof from Holy Writ,” are not unfrequently created 
by rumor ; and if an opinion be thus firmly riveted in a mind so weak or 
wicked that it will not yield to the force of testimony, even though the 
juror is under the solemn sanction of an oath to give his verdict accord- 
ing to the evidence, ought not such an opinion to operate as an exclu- 
sion, notwithstanding it be founded on report, or anything else ? 

We return, then, with abiding confidence in the simplicity and sound- 
ness of the principle established by this court ; namely, thatit is the na- 
ture of the opinion which the juror has imbibed, which must decide his 
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competency, regardless of the source in which it originated. A rule 
which should commend itself to all, securing, as it infallibly must, a 
trial, in all cases, in the county in which the offence was perpetrated ; 
and by a jury, either selected by the prisoner himself, or by those, as 
triors, whom he has accepted to pass upon the merits of the indictment. 

Forced, as we are, to reverse the judgment below, on this ground, we 
shall consume but little time in disposing of the first objection, to wit, 
the challenge to the array, because the /ales jurors were drawn by the 
court from the grand jury box, and the list furnished to the sheriff, to be 
by him summoned to constitute the jury. 

We are not prepared to say, that a grand juror is disqualified, as such, 
from serving on the trial of a criminal case. Such a decision was once 
made by a distinguished judge of this State, and I may add, not without 
reason. It is the duty of the grand jury to accuse the defendant; of 
the petit jurors to try him. When, from challenge or otherwise, there 
shall not be a sufficient number of jurors to determine causes, it is made 
the duty of the sheriff to summon by-standers, or others, qualified as re- 
quired by law, to complete the panel. Whatismeant by this? Tules- 
men, to fill up the grand jury list, are to be summoned from that class 
who belong to the grand jury list. Is not the reverse of this equally 
true, that when a full panel is needed to try criminals, tales-men 
are supplied from the petit jury list 7? Can any others be rightfully de- 
nominated /ales-men, to make up a full panel by additions to the twenty- 
four or twelve, as the case may be, already in attendance? Are grand 
jury men such like men as these ? 

Scrutinize carefully the act of 1805, and see the distinction obviously 
made between grand jurors and those for the trial of civil and criminal 
causes, or pelit jurors! Reflect, too, upon the directions given by our 
law for the selection and drawing of grand juries, and does not the con- 
viction fasten itself on the mind, that the sealed box containing their 
names, is only to be opened, from term to term, for the sole purpose of 
drawing a grand jury proper, and that it is an unauthorized innovation of 
the sanctity of that seal, to break it for any other purpose ? 

By the 38th section of the judiciary act of 1799, ‘all free male white 
citizens, above the age of twenty-one, and under sixty years, are de- 
clared to be qualified as petit jurors, for the trial of all civil causes ; but 
for the trial of treason, felony, breach of the peace, or any other crime, 
or of any title to real estate, they (that is the petit jurors mentioned in 
the previous part of the section) must be qualified to vote at elections 
for members of the Legislature. This provision, unquestionably, does 
not apply to the grand jury. In strictness, then, whence the right of 
grand jurors to sit on the trial of criminal cases? They have not been 
detailed specifically for this duty, and if it be claimed for them, as being 

by-standers and others, tales de circumstantibus, under the 44th section of 
the judiciary, then, by parity of construction, petit jurors would be 
entitled to be summoned, as tales-men, to complete the grand inquest, 
in case a sufficient number should not appear to be sworn. Still, the 
courts, perhaps, would not feel warranted in rejecting from the jury 
any citizen, otherwise competent, who was within the lawful age, had 
paid all taxes, &c. 
There are other and better reasons for discouraging this practice. 
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The law devolves the duty of summoning the jury upon the sheriff or 
his deputy ; and if they are disqualified, then upon the coroner, or such 
other disinterested person as the court may appoint. The ministerial 
officer acts upon his official responsibility, and for any misconduct, the 
party aggrieved has his redress. 

We are aware that courts, in their praiseworthy enthusiasm to sup- 
press crime, have, in some instances, even dictated to the sheriff, from 
the bench, the individuals to be summoned. We cannot express too 
strongly our repugnance to these innovations as to the mode of trying 
offences. They are subversive of the great principles of the common 
law—principles, too, founded in a deep regard to the life and liberty of 
the citizen ; and I shall be pardoned, Ltrust, for suggesting, just here, 
that memorable saying of Sir Michael Foster : “ Judges are ministers 
appointed by the crown, for the ends of public justice, "and should have 
written on their hearts the solemn engagement his majesty is under, ‘ to 
cause law and justice in mercy to be executed in all his judgments.’” 
— Foster, 263. 

For the purpose of showing with what jealousy courts watch every de- 
parture from the mode prescribed by law, in selecting a criminal jury, 
I would refer to Gibson vs. The Commonwealth, Va. Cases, 111; Gardner 

Turner, 9 John Rep. 260; Eaton vs. The Commonwealth, 6 Bin. 
Rep. 447; Mitchell vs. Likins, 3 Blackf. Rep. 258. 

But there is a stronger reason still, for arresting this proceeding. 
Are none but grand jurors the peers of the prisoner? Are they, on the 
contrary, his fellows in sympathy, or anything else? Was it ever 
known—was it ever heard of—that peers, in E ngland, were tried by yeo- 
men, or yeomen by peers? Will it be replied, that our law recognizes 
no distinction in classes in this happy country? Still, is there none, in 
fact ; in sentiment, habits, and everything else, which makes one man 
to differ from another? Does not the law itself discriminate? Does 
every citizen, even all those who vote for members of the Legislature, 
serve as grand jurors? Or is not this privilege limited to a few “ fit and 
proper persons,” to be selected by the justices of the Inferior Court, 
together with the clerk and sheriff of the county? The statute, then, 
itself makes a difference. Is it not constantly observed in practice ? On 
the trial of overseers for the killing of slaves, are overseers or employers 
elected to sit on the jury ? 

It is needless to disguise it, that man only is the equal of the other, 
who, in the legal as well as the common-sense acceptation of that term, 
from situation, condition in life, education, morals, employment and 
other circumstances, thinks as he thinks and feels as he feels. 

What chance had a “ Jew dog” ina Christian court, formerly, in 
Britain, and even now, in many parts of the Continent? The prejudices 
of caste, which so warp the understanding, may not operate as strong 
here as elsewhere ; still they exist and vitally affect the conduct of men, 
often, perhaps, unconsciously to themselves. 

Believing, therefore, as we do, that the practice under investigation 
is manifestly at war with the spirit, at least, of the great right granted 
to all, of being tried by their peers, we cannot give it our sanction. 

Judgment reversed. 
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No. 93.—Wituram J, Bexx ef al., plaintiffs in error, vs. Exiza 
Bett, by her next friend, Exizasetu Buee, defendant in 
error. 








At common law, marriage amounts to an absolute gift to the husband of all the per- 
sonal estate of the wile, of which she isat the time actually possessed, in her own 
right. 

In her choses in action he acquires only a qualified property, which may be made ab- 
solute by a reduction into possession during his life. 

The wife is entitled in equity to a suitable provision for herself and her children, out 
of her fortune, whenever it is within reach of a court of chancery, and not reduced 
into possession by the husband; and this right extends both to legal and equitable 
choses in action, 

Whether the children have a distinct substantive right toa provision out of her 
choses in action. Quere? 

The wife may file her bill by her next friend, to assert her equity. 

The wife’s equity is good against her husband’s assignees in bankruptcy or insol- 
vency, his assignees to pay his debts generally, and also against a special assignee, 
or purchaser for value. 

A division of an estate under our statute, at the instance of the administrator, set- 

ting apart one share to the husband in right of his wife, and leaving it in the 

possession of the administrator, (neither the husband nor wife being present, nor 
represented, and no refunding bond being given,) is not such a reduction into pos- 
session as will defeat the wife’s equity. 


















This was a bill in equity, filed by Eliza Bell, a feme covert, by her 
next friend against her husband, William Jewell, the administrator on 
the estate of her deceased father, and sundry judgment creditors, pray- 
ing for an injunction, and decree for what is commonly called the 
wife’s equity, to be set apart in the name of a trustee for the special 
use of herself and her children. The bill stated that the complainant 
was one of five distributees of the estate of her deceased father, Wil- 
liam Bugg, who died in 1845, possessed of considerable property, con- 
sisting of lands and slaves, &e. That said William Jewell administered 
on his estate. That on the application of the administrator, the Court 
of Ordinary, in December, 1845, appointed certain persons as commis- 
sioners to divide the slaves. That on the 10th day of December fol- 
lowing, the commissioners thus appointed divided the slaves into five 
portions, and that four of the slaves were apportioned to her husband 
in her right. That neither the complainant nor her husband was a party 
to the proceedings for a division, nor had notice of the application 
therefor, nor was either of them present at the division. That the 
slaves thus allotted and set apart never went out of the possession of the 
administrator, Jewell, and no person was present on the part of her hus- 
band to receive them, and the administrator continued to retain control 
over them. That they had never been in the possession of her husband, 
but had remained with the administrator until they were seized by the 
sheriff as the property of her husband by virtue of an execution at the 
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instance of Thomas E. Zuber, one of the defendants to said bill. 
That the levy was made on the 15th of December, while said slaves 
were in the possession and under the control of the administrator. 
That said slaves were sold in February, 1846, by the sheriff, under an 
agreement that the proceeds of the sale should be held by the sheriff, 
subject to the decision of the court on the facts of the case, in the same 
manner, and with the same benefit to her, as on an application by bill 
on her part to stay the sale, and to seek the aid of a court of equity in 
her behalf to have the property set apart for her exclusive benefit, so 
that the creditors of her husband should not subject the same to the 
satisfaction of their demands against him. And finally, that her hus- 
band was hopelessly insolvent, and unable to maintain her and her chil- 
dren. 

This bill was returned to October Term, 1846, of Oglethorpe Supe- 
rior Court, when the solicitors for the defendants below demurred 
thereto on the following grounds: 

Ist. That so far as respected the money in the hands of the sheriff, 
or the slaves out of which the same was raised, the wife could have no 
equity to a settlement out of the same, as, by the allegations in her bill, 
the said creditor-defendants were calling upon neither a court of law nor 
equity to assist them in prosecuting their rights, but were merely execut- 
ing judgments of the court already obtained. 

2d. Because the creditors could levy, and did levy only upon the 
legal interest of the husband, William J. Bell, their debtor, and could 
sell and did sell nothing more. If the slaves were not his, the pur- 
chaser received no good title. 

3d. That if the slaves were not the subject of levy and sale, a full 
common-law remedy was afforded in a claim by the administrator, 
Jewell. If he failed to claim, and thereby the rights and interests of 
the complainant were affected, her redress was upon him, and not upon 
the creditors, in whose conduct there was nothing charged illegal, un- 
conscientious, or inequitable. 

4th. Because the creditors were not attempting to make any equita- 
ble interest of the wife subject to their debts, and consequently the rule 
of doing equity, when they sought equity, did not apply. 

5th. Because the exhibit of the return of the commissioners attached 
to complainant’s bill showed that the slaves levied on had been set apart 
as the portion of William J. Bell, and the only reason why they had not 
been delivered, was because he was not present. If the order of divi- 
sion and return of the commissioners were illegally obtained, the com- 
plainant’s remedy was upon the administrator. 

6th and lastly. Because the marital rights of the husband had 
attached, and consequently the judgment creditors had a right to sell. 

After argument upon the demurrer, the court below, Judge Sayre 
presiding, overruled the same, and ordered the defendants to answer. 
To which decision the counsel for the plaintiffs in error excepted. 

Ist. That the court erred in deciding that a court of equity would in- 
terfere, and enjoin a judgment creditor from selling property levicd on 
as the property of the husband, until provision was made for the sup- 
port of the wife. 

2d. That the court erred in deciding that the marital rights of the 
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husband had not attached to the slaves set apart as his portion of the 
estate. 

3d. That the court erred in deciding that the complainant could seek 
the benefit of the division made by the commissioners, and at the same 
time deny the benefit of it to the judgment creditors as being irregular 
and illegal. 

4th. That the court erred in deciding that the marital rights did not 
attach till the indemnifying bond was given. 

5th. That the court erred in deciding that the return of the commis- 
sioners of the division, and the order making the return the judgment of 
the Court of Ordinary, were not sufficient to make the husband’s marital 
rights attach. 

6th. That the court erred in overruling the demurrer. 


Tuomas R. R. Coss, for the plaintiffs in error, insisted : 


Ist. That equity will not enjoin a fi. fa. against the husband from selling pro- 
perty levied on as his, for the purpose of making a settlement on the wife.— 
Murray vs. Lord Ellibank, 10 Ves. 88; 5 Cow. 590; 2 McCord, 36; 2 John. 
C. R. 206. 

2d. That the partition and return of the partitioners, made the judgment of the 
Court of Ordinary, setting aside specific negroes to Bell in right of his wife, vested 
themarital rights of Bell_—Davis vs. Rhame, 1 McCord, 191; Sansey vs. Gard- 
ner, 1 Hill, 191; Spear’s Eq. Rep. 150; 1 Hill So. Ca. Chan. 397; Richardson’s 
ad 6; 2 Gill and John. 81; 3 Bro. Ch. 362; 2 Conn. Rep. 564; 1 Dev. 456; 4 
ib. 512. 

3d. That the judgment upon the partition cannot be attacked in this way for any 
irregularity, no fraud being chargea and no prayer to set aside the judgment, or to 
arrest the proceedings until the judgment could be reversed in the Court of Ordi- 
nary.— Cole et al. vs. Hall,2 Hill N. Y. Rep. 625; 1 Dev. 456; 3 J. C. Rep. 281; 
4 ib. 85; 14 Ohio Rep. 238. 

4th. That Eliza Bell, the wife, claiming the benefit of the partition, is estopped 
from denying the benefit of it to the creditors. 


Witiram S Rockwe.t and Bensamin F. Harpeman, for the de- 
fendant in error. 


Lumpkin, Judge, having been originally of counsel, gave no opinion. 
By the Court—Nisser, Judge. 


The case made in this record involves the doctrine of what is called, 
in the books, the wife’s equity. 

The cases in relation to this subject are exceedingly numerous. 

The precise extent to which the doctrine of the wife’s right in equity 
to a settlement out of her equitable and legal choses in action goes, we 
are free to admit, is not satisfactorily settled. Yet we do not hesitate 
to say, that the right itself is as clearly and as permanently established, 
both by authority and upon principle, as any known to the equity juris- 
prudence of England or America. It is difficult to trace its origin and 
to ascertain the grounds upon which it was at first established. 

It owes its birth to the parental interposition of a court of equity, te 
provide, out of property accruing to a wife, for her support and that of 
her children, when they have no other sources of maintenance ; against 
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the desertion, neglect or insolvency of the husband and father. It is 
the creature, therefore, of a court of equity, and stands upon its own 
peculiar doctrines ; and, according to Mr. Story, we must look to the 
practice of that court for its proper foundation and extent. The deci- 
sions in chancery have engrafted it upon the law of the land. And in 
this instance, equity has relaxed, as we think most wisely and benefi- 
cially, the stern and cruel rigidity of the common law; many of whose 
technical iniquities are yielding to the broader light and more exalted 
virtue of this age. That its farther extent should be carefully guarded 
is true; but in our judgment as now understood and recorded, it is 
based on reason and is commended by its conformity to the precepts of 
enlightened humanity. It may not be inconsistent with the severity of 
a judicial opinion to say, that these equitable rights of women are, in 
no small degree, to be attributed to that higher estimate of the sex, which 
has resulted from the extension of education and Christianity. Chan- 
cery, standing in loco parentis, ought to do what the father himself would 
do were he in life. 

He unquestionably would not apply his earnings to the payment of 
debts contracted by a son-in-law, (and not contracted upon the credit 
of such earnings in his possession,) or to minister to his extravagance 
and dissipation, until he had first provided for his daughter and her 
children. Equity, occupying his place, will do what she is instructed by 
reason and humanity he would do. Natural justice asserts the right of 
a suffering child to her patrimony, as against the right of strangers to her 
blood.; or even of her own husband, when he is, whether by vice or mis- 
fortune, incapable of providing for her. And without refining upon this 
subject, it is not difficult to believe, that, after all, it is upon natural jus- 
tice that the whole doctrine is based. 

At common law, marriage amounts to an absolute gift to the husband 
of all the goods, personal chattels and personal estate, of which the wife 
is actually or beneficially possessed at that time in her own right. All 
these he acquires an absolute property in and dominion over, by the 
marital right. He does not require the aid of a court of law or equity 
to establish hisclaim to her property in possession ; he takes it free from 
any right of survivorship ; he may dispose of it during life or bequeath 
it at his death, and if he does not will it away, it goes to his personal 
representatives by the law of descent.—Clancy’s fHusband and Wife, 1 
to 3; 1 Coke Litt. 3516; Story’s Equity, sec. 1402; 1 Roper, 169. But 
to her choses in action, such as debts due by obligation, or by contract 
or otherwise, the husband is not absolutely entitled, unless they are re- 
duced into possession during the coverture.—Coke Litt. 351, a; 
2 Roper on Husband and Wife, 204, 205; Clancy, 3 to9. In these 
the husband acquires a qualified property, which may be asserted 
by action at law, and if not reduced into possession during his life, they 
survive to his wife, and at her death descend to her representatives. 

Such are the rules of the common law, according to which the wife 
has no right and no process by which to set up right to a provision out of 
her choses in action, equitable or legal. In the language of Bracton: 
“ Omnia, que sunt uxoris, sunt ipsius viri, non habet potestatem sui, sed 
vir.’ It is at this point of common-law inability, that equity comes to 
her relief, and laying its hand upon her choses in action—her fortune, 
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wherever and whenever within its reach—arrests the process of appro- 
priation, on the part of the husband and those who claim under him, and 
applies them to her use. This equitable right is considered by some of 
the authorities as personal to her, and attaches in favor of her children 
only in cases where she files a bill for a settlement. In such a case, the 
court will carry out the supposed desire of the wife, in providing for her 
children, unless she dissents. Of this opinion seems to be Mr. Justice 
Story.— Story’s Equity, sec. 1417; 11 Bligh R. 104-5-6. 

If, however, the wife should die, pending the proceedings, without 
waiving a settlement, the children may, by a supplemental bill, enforce 
their claim.—Clancy, 527-8 ; 2 Dick. 604; 10 Vesey, 89; 13 Vesey, 1, 
8,9; 6 Sim. R. 576, 584. 

It has been claimed, notwithstanding, that where the mother dies 
without having obtained a settlement, or a decree for one, the children 
have an original substantive right to a provision.—See Atherly on 
Marriage Settlements, 355, 356 ; 13 Vesey, 7; 2 Alk.180; 1 Dick. 391; 
The contrary of this seems to be the better opinion. 

In all cases where the husband comes into a court of chancery, ask- 
ing its aid to acquire the possession of his wife’s property, whether it 
exists in the form of an equitable or legal chose in action, that court 
having acquired the power to act upon the subject matter, will use it to 
do equity to both parties. As he seeks equity, it will hold him to do 
equity before it will grant it, and upof this principle he is, in such 
cases, required to make a suitable provision for her and her children.— 
Story Equity, sec. 1408; 2 Atk. 419,420; 2 Vesey, 561; 1 Vesey, 538, 
539; 1 Peere Williams, 459; 2 Johns. Ch. Reps. 206,208; 1 Paige R. 
166; 2 Paige, 308 ; Clancy on Marr. Women, 456 to 475. 

It is of no consequence in such a case, says Story, “‘ whether the 
fortune accrues before or during the marriage ; whether the property 
consists of funds in the possession of trustees or of third persons—or 
whether it is in the possession of the court, or under its administration, 
or not; for under all these circumstances the equity of the wife will 
equally attach to it.”—Story’s Equity, sec. 1408 ; 2 Roper, 259. 

It will not only be enforced in cases where the husband goes into a 
court of equity to acquire possession of her fortune as stated above ; 
but it will be enforced where she or her trustee brings a suit in equity 
for the purpose of asserting it. This position has been controverted, 
and for the reason that the husband is not asking equity, and therefore 
the jurisdiction of chancery does not attach ; and the reason of the law 
ceasing, the law itself ceases. But it is now beyond controversy 
established, that whenever the wife is entitled to this equity, she may 
assert it as plaintiff, by bringing a bill by her next friend.—Clancy on 
Marr. Women, 471 to 475; 1 Roper, 260, 263 ; 5 Vesey, 737; 1 Strange, 
503; 1 Stra. 238; 2 Cor R. 422; 10 Vesey, 574; 6 Paige, 366. 

Chancery will lay hold of the property of the wife as far as may be 
within its power, for the purpose of providing a maintenance for her. 

It has been made a question whether the wife’s equity attaches upon 
her legal choses in action, and this is one of the points made in this 
case—the property out of which the wife here seeks her equity, is her , 
distributive share of her deceased father’s estate. It is urged by counsel 
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for the plaintiff in error, that this is not an equitable but a legal interest, 
and therefore the equity of the wife does not attach upon it. Waiving 
for the present the question, whether her distributive share be or be not 
an equitable or legal interest, we say, that if it be the latter, the wifo’s 
equity will attach upon it in all cases where the husband, or those who 
claim under him, from any cause whatever, goes into a court of equity 
to reduce it into possession. 

We are aware that such a case is not made by this reeord—for there 
was no suit in equity by the husband, or others claiming under hin, for 
this property ; but we find it expedient, notwithstanding, to state the 
principle as above. 

Farther—the English rule in equity is, that where there is a suit in 
the Ecclesiastical courts for subtraction of a legacy, and there is a 
married woman to be protected, or a trust to be executed, the court 
will restrain the suit by injunction—1 Ath. R. 491; 1 Hagg. Eccl. 
Reps. 535. 

Chancery will restrain a suit in the ecclesiastical courts, by the 
husband, for the wife’s legacy, until provision is made for her.—2 Aent, 
140; 2 Ath. Reps. 419; 1 Strange, 238. Chancellor Kent does not in 
terms say, but he clearly intimates his opinion, that chancery may, on 
just principles, restrain the husband from availing himself of any means, 
“either at law or equity,” of, possessing himself of his wife’s personal 
property in action, unless he make a competent provision for her. 

In the State of New York it is settled that equity will, on a bill filed 
by the wife, restrain the husband or his assignees from possessing them- 
selves of her property at law, until provision is made for her.— Van 
Epps vs. Van Deusen, 4 Paige, 64; Lry vs. Fry, 7 Paige, 462; 1 Hoff 
man’s Ch. Ik. 462. 

But we do not concede that a distributive share of an estate is in 
character of a legal chose. Executors and administrators are treated 
as trustees of the fund committed to their charge, and in that character 
are subject to the jurisdiction of a court of equity ; and, therefore, an 
unpaid legacy, or a distributive share of an estate, is an equitable 
interest. Certainly the wife, under coverture, has no right of suit at 
law for it. She must needs go into a court of equity to secure her 
settlement. The interest is of equitable cognizance—it is within reach 
of a court of equity. The right to her equity, in this case, therefore, 
so far as the character of the property is concerned, does not admit of 
doubt. 

In accordance with these views, it has been held in England that a 
wife need not wait until suit is brought by her husband, in the Spiritual 
Court, for a legacy or share in an intestate’s estate. She may file at 
once a bill against him or his assignees for a settlement out of the 
legacy or share.—Atherly, 351; Clancy, 443 ; 5 Vesey, 587; 10 Vesey, 
O78. 

The assignees in bankruptcy or insolvency of the husband, also his 
assignees for the payment of his debts generally, and the special 
assignee, or purchaser from him for a valuable consideration, are bound 
to make a settlement upon the wife out of her choses in action or equitable 
interests assigned to them, in the same way and to the same extent and 
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under the same circumstances as the husband himself would be bound 
to make one—for it is a general principle that they take the property 
subject to all the equities which exist between the husband and wife.— 
1 Koper, 268; Clancy on Marr. Women, 476 to 493; 1 Mad. Ch. Pr. 
385, 386; 2 Atk. 420; 1 Peere Will. 382; 1 ib. 458; Newland on 
Contr. 122 to 129; 2 Vesey, Jr. 601; 4 Bro. Ch. Reps, 139 ); 2 Vesey, Jr. 
680; 9 ib. 87; 1 Paige, 620; 2 ib. 303; 4 ib. 6 - 2 Kent, 139; 
2 Johns. Ch. R. 206; 4 Gill and Johus. 282 ae Dana Reps. 106 ; 
Hill's (iS. C.) Ch. Reps 509. 

if the wife is already amply provided for under a prior settlement, 
equity will not interfere, for one of the grown upon which her equity 
rests, is the destitution of her circumstances. Settlement before 
marriage, the intended wife being of age, declared to be in considera- 
tion of her present estate, as well as all that which may accrue to her 
after marriage, will bar her equity ; for the husband, in that case, 
stands in the light of a purchaser of all her choses in action. —Clancy 
Marr. Women, 512; 2 Vesey, Sen’r. 677; 9 Vesey, 96; Atherly, 358. 
And if an adequate settlement is made upon the wife after marriage, 
in consideration of her equitable property, it will exclude her from 
farther provision. But in this ease the court will inquire into the 
adequacy of the settlement, and if inadequate, a farther provision will 
be awarded her.—Clancy, 510, 520; Atherly, 359. 

It seems, too, that a wife may waive her equity in some cases in open 





court, although Lord Hardwick, in one instanee, refused to permit it to 
be done.—Clancy, 510, 515; 2 Vesey, Sen’r. 579. 

Thus have I stated what appears to me to be the principal rules-which 
consearate the doctrine of the wife’s equity. They run out into various 
details which Ido not propose to trace. It remains to apply them with 
eveater particularity to the case in hand. Todo so, itis necessary to re- 
capitulate the facts; premising that the able counsel who argued this 
cause for the plaintiff in error, does not deny the general doctrine on this 
subject, but denies its applicability to the facts disclosed in this record. 

The father of Mrs. Bell died intestate, leaving an estate in negroes and 
other prop: arty, in which she was interested as distributee. Administra- 
tion was taken upon his estate. William Jewell, the administrator, ap- 
plied tothe Court of Ordinary of 02) ethorpe county, at an adjourned 
session, for the appointment of commissioners, under our statute, to di- 
vide the negroes belonging to in. estate, and th y were accordingly 
app oint ed, Of this ap plic ation, it does not appear, from the record, 
that either Mrs. Bell or her husband had notice. The commissioners 
sadsnagl the negroes into 2s many sesame) as there were distributees, 

setting apart, to use their own language, one of them to William J. Bell, 
in right of “is wife Eliza. Ne PR ind + Bell nor his wife were present at the 
Seana and the return of the commissioners declares that they, not 

eing present or represent sd, their share was left in the hands of the 
administrator The return was recorded on the books of the Court of 
Ordinary. No order was passed, making it the judgment of the Court 
of Ordin: ary, and no refunding bond was given. 

i he property was at no time out of ‘the possession of the administra- 
vied upon, in his hands, 


‘, but continued in his possession until it was 1 
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as the property of W. J. Bell, and taken possession of by the sheriff. 
To avoid the expense of keeping the negroes until they could be 
brought to sale, after tedious litigation it was agreed, in writing, between 
Mrs. Bell and the creditors of her husband, that they should be sold at 
once, and that the money should remain in the hands of the sheriff, sub- 
ject to the same rights which she might have on the property if not sold. 
Mrs. Bell, then, by her next friend, filed her bill, charging all these 
facts, and ‘also that her husband was wholly insolvent, and that herself 
and children were without the means of support—asking an injunction 
against the creditors, and praying that so much of the money in the 
hands of the sheriff, and of the remainder of her interest in her father’s 
estate, as might be necessary, be set apart, in the hands of trustees, for 
the special use of the complainant and her children. 

The defendants demurred to the bill upon several grounds, all of 
which were overruled by the presiding judge. The questions made 
occurring on demurrer, all the statements in the bill are admitted to 
be true. 

The principles stated in the previous part of this opinion, are con- 
sidered as sustaining the court below on all the points made in the 
assignment, except as to the questions growing out of the partition of 
the property, and need not be again, or with further minuteness of ap- 
plication, repeated. The exceptions founded upon the action of the 
partitioners, although several, resolve themselves into one, and may be 
stated as follows: ‘ The marital rights of Bell, fully attached upon 
the property, by virtue of the division of the estate by commissioners 
appointed by the Cqurt of Ordinary, setting apart Mrs. Bell’s portion 
to him in right of his wife, and it was, therefore, liable to pay his debts; 
that, by the return of the commissioners, and the acceptance of it by 
the Court of Ordinary, being, by such acceptance, made the judgment 
of that court, the portion set apart to Bell, in right of his wife, vested 
absolutely in him, and is not subject, therefore, to his wife’s equity ; 
and that the presiding judge erred in ruling contrary to these posi- 
tions.” 

These were the grounds relied upon mainly in the argument ; the 
points made as to the regularity of the proceeding under ‘the order of 
the court, for a division, “and as to the refunding bond, are considered 
as involved in these grounds. It occurs, then, to the court, that the 
only question for them to determine is this, to wit: According to the 
facts, was there such a reductio in possessionem, by Bell, the husband, as 
vested the ownership of the property in him, as against his wife’s 
equity ? for, word the exception variously as you may, in our judgment, 
this is the only point left in the case. 

In relation to marital rights, so far as they are concerned with an 
equitable interest or chose in action, we remark that they are inchoate. 
They, as against the wife’s equity, amount to nothing; and as against 
her right of survivor ship, they are to be considered as a mere right to 
reduce into possession. The right of property in them exists upon 
condition ; the absolute ownership can be only upon compliance with 
it. If, in the one case, the wife asserts her equity, or, in the other, the 
husband dies before he gets possession, his marital right is as though it 
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had never been. All the questions between the wife’s equity and the 
husband, or his assignees, turn upon the possession. They are to be 
settled upon a fact. The question of possession may be a mixed one of 
law and fact. It may be, and it is here, an inquiry whether, upon a 
given state of facts, there is, in the eye of the law, a sufficient posses- 
sion. But in no case can the rights of parties, thus situated, be ad- 
judged, without a determination of the great issue, was there or not a 
reduction into possession ? Whilst, in this case, we do not hold that 
there must have been a tradition, by the administrator, into the hus- 
band’s hands, or a manucaption on his part; yet we do believe there 
must be an actual possession in the husband. A delivery to his agent 
would be sufficient; a settlement with the administrator—a discharge 
executed to him by the husband—and afterwards a consent that the pro- 
perty remain with him. So, in many cases, where the property, from 
its character or its situation, does not admit of immediate personal 
reception ; in short, any acts done, which show the intent of one party 
to abandon, and the other party to assume, possession, will be sufficient. 
But, in all cases, there must be facts exhibited to show that the admin- 
istrator does, in truth, part with the possession, and that the husband 
does, in fact, with his consent, assume it. Chancellor Harper (in Per- 
ryclear vs. Jacobs, in 2 Hill’s Ch. Rep. 509) speaks of the possession 
required, as an ‘ actual possession. Not a legal right, or a property 
vested by legal implication, but a right, consummated by an actual 
possession. Such, too, we think, is the view of all the authorities. We 
deny that, in this case, the property vested in Bell, by operation of 
law, so as to defeat the wife’s equity ; and we also deny that the facts 
show actual possession in him, and are of the opinion, that the decision 
of the learned judge on the circuit bench was right. The administra- 
tor holds the legal title in the property of his intestate ; he may aliene 
or encumber it. Does the return of the commissioners divest it? The 
object of their appointment is not to divest the title of the property, 
but to separate and apportion it. : Their return effects a severance, and 
ascertains, not only the amount of each share, but (in case of slaves) 
designates the specific individuals which belong to each. We are not, 
however, prepared to say, that it is conclusive as to these things. It 
certainly does not divest the administrator’s legal title. Would the 
facts of this case be sufficient, upon which to maintain an action of 
trover, in favor of Bell against him? We apprehend not. Would 
not the plaintiff, in such a suit, be required to show, not only the division 
of the slaves but an acquittance to the administrator ? 

The statute of Georgia requires, before the assignment to the distribu- 
tees of their respective portions, they shall execute, to the administrator, 
a bond conditioned, to refund their respective proportion of the debts 
which may be established against the estate. In the action of trover, 
we are clearly of opinion, that before the plaintiff could recover, he 
would be held to show the execution or tender of the refunding bond. 
The record does not show that a bond was given, but the contrary. It 
appears, from the record, that Bell and wife, not being present or re- 
presented, their share wus left with the administrator, where it remained 
until it went into the custody of the law. There was, therefore, no 
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assignme wntofit and nobond. The complainant, in the bill, does not claim 
her equity, under the division of the commissioners and the judgment of 
the Ordinary thereon. She neither seeks to set it aside nor to affirm it. 
Her equity rests upon higher ground; it exists anterior to, and inde- 
pendent of it; it attaches upon the property itself, aud is spoken of by 
learned commentators as a lien. Wherever equity can reach the pro- 
perty, if not reduced into possession, before its interposition, by the 
husband, she will lay her hand upon and hold it, until provision is made 
for the wife. All, then, the complainant avers, or is interested in show- 
ing, as regards the proceedings under the statute, is, that the facts do 
not prove a reduction i into possession before she filed her bill. (This, 
by the by, in answer to the argument of counsel, to the effect, that a 
party who claims, under a judgment, cannot attach it for irregularity. ) 
Again: if the proceedings under the statute vested the property, by 
operation of law, in Bell, then is the administrator discharged fully of 
his trust, and if, being still in possession of the property, he makes way 
with it, he and his securities would not be liable on his bond. We can- 
not hold to a position, whose results would be thus absurd and unjust. 
We are of opinion that the property in Mrs. Bell’s share, according to 
the facts of the case, did not vest in her husband. It does not help the 
matter to say, that the division made the share of Mrs. Bell liable to a 
levy and sale, and that the purchaser would not get a better title than 
Beil had. All this may be true, and, so far as the argument affects this 
case, the reply is, that admitting this to be so, the wife’s equity may be 
ASS¢ rted equally and at all times against the husband, his assignees, his 
creditors and purchasers under execution against him. She will not be 
compelled to stand by until a sale, and then go upon the purchaser, who 
may buy subject to her equity. Equity will give her relief by enjoining 
cteditors, and settle her rights, whenever the property is within its reach. 
As to the possession, the bill states that Bell never had the possession, 
and that it never was out of the administrator. The demurrer admits 
the truth of these statements, and perhaps it would be safe to rest this 
point here. But if it be, as it was contended, that the bill and its ex- 
hibit, viz., the return of the commissioners and the judgment of the 
court thereon, prove that there was possession, then let us look into that 
exhibit and see how the matter stands. There was in truth no order 
taken to make the return the laa ment of the court—it was spread upon 
the records howey: Ty and we are willing r toadmit that this is p resumptive 
proof of its having been made the judgment of the court. Now, the 
judgment i is co-extensive only withthe return—in other words, the return 
is the judgment. What, then, does the return prove, as to ‘Mrs. Bell’s 
share? It proves that certain slaves were set apart for Bell in right of 
his wife, not assigued to him. Just as the minor child’s part was set 
apart, there being no guardian to receive it. It proves, for it says, that 
there was no r¢ epresentative of Bell to receive it, and for that reason the 
return declares that it was left with the administrator. It was left with 
him, to be paid over to Bell, beyond al! doubt, when he should apply for 
it and give the bond which the law requires. And we must believe that 
it was the intention of the commissioners that the administrator should 
keep the property, until the law was complied with. What, then, does 
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the court adjudge? Why, among other things, that the property is in 
the hands of the administrator. So far, therefore, from the proceedings 
showing possession in Bell, we are satisfied that they, on the contrary, 
show possession in the administrator ; and it continued in him until the 
property was seized by the sheriff. This was property which from its 
nature and position was capable of actual delivery ; we think there was 
no aclual possession, or proof of anything equivalent to it, and confirm 
the judgment of the court below. 
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necessarily with the responsive mat- 
ter, or explanatory of it—Easiman 
et al. vs. McAlpin, 170 


. When a defendant, in his answer, in- 
sists, by way of avoidance, upon any 
distinct fact, he must, by evidence, 
prove. such fact, in order to make it 
available in his defence.—z0., 170 


APPEALS. 


. An appeal may be taken from a con- 


278-9 | 


2. The recognizance of appeal need not 
be attested by the clerk.—2b., 279 


journed, in sending up the appeal. 
It will be presumed, unless the con- 
trary appear, that the appeal was 
entered within the four days after the 
adjournment of the court, at which 
the verdict was obtained.—7b., 279 


3. It is not the duty of the clerk to cer- 
tify the day on which the court ad- 

/ 

2 

? 

¢ 


4. If the clerk send up the original 
papers, together with a certified copy 
of the appeal bond, it is a compliance 
with the act which requires him to 
transmit the appeal.—ib., 279 


. An appeal may be entered by the 
attorney of record. The law does 
not require that the party appealing 
should sign the bond. He must pay 
cost and give security for the eventual 
condemnation money, (unless exempt- 
ed on account of his poverty.) His 
signature to the bond is only neces- 
sary to signify his assent to the ap- 
peal. If put there by the attorney 
at law, he will be bound by the bond, 
if he subsequently recognize and 
ratify the act.—2b., 280 


; 


3. Where one only of three defendants 


enters an appeal under the act ofS discharge.—zb., 


Ge 
iF 
B. 


t. 
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1839, and one of the other two dies 
between the first and second trial, he 
was a party to the appeal so far as to 
require his legal representative to be 
made a party to the cause before it 
can proceed.—Stell, guardian, vs. ° 
Glass, 483-5 


A security on the appeal, being an 
incompetent witness for the appellant, 
may be discharged, and other security 
substituted in his place, under an 
order of the court at the instance of 
the appellant, for the purpose of ren- 
dering such former security compe- 
tent.—Davis et al. vs. Anderson et al., 

192-3 


ARREST OF JUDGMENT. 


When judgment will be arrested, see 
Robinson vs. Steamer Lotus and Own- 
er; 317-19 


ASSUMPSIT. 


Assumpsit lies concurrently with 
debt, each in a very compendious 
form, on contracts express or implied, 
for remuneration for personal services, 
as well as forall the usual money 
demands.—Mahaffey vs. Petty et al., 

265 


ATTORNEY AT LAW. 


A declaration seeking to charge an 
attorney on a promissory note, placed 
in his hands for collection, must 
either allege that he received the 
money, or that the debt was good, 
and a reasonable time had elapsed, 
and that it had not been collected and 
paid over, or that the claim had been 
lost by neglect, or want of profession- 
al skill— Nisbet vs. Lawson, 281-2 


2. For the measure of damages, in a 


3. 


suit against an attorney by his client, 
for money collected and not paid over, 
see Damages.—b., 286-8 


If an attorney of the principal pay 
money collected, to the debts of the 
agent, knowing that the funds belong 
to the principal, it will not be a good 
285-6 
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BANKS 


INDEX. 


B. 
BAIL. 


In Scire facias against bail, where 
there is no issuable defence, judgment 
may be rendered upon motion with- ¢ 
out the intervention of a jury.—Reed ¢ 
vs. Sullivan, E2’or, 294 ¢ 


. See also Garvin vs. Gallagher, 316. ¢ 


. For service of sc. fa. see Reed vs. 


Sullivan, Ex’or, 294 


. For issuing and directing sci. fa. see , 


Garvin vs. Gallagher, 316 4 


AND BANK CHARTERS. 


. By the thirteenth section of the char- 
Bre of the Western Bank of Georgia, , 
it is declared: ‘* The said corporation / 
shall not at any time suspend or re- 
fuse payment in gold or silver of any 
of its notes, bills, or obligations ; and ¢ 
if the said corporation shall at any 
time refuse or neglect to pay on de- 
mand any bill, note, or obligation, 
issued by the corporation, according 
to the contract, promise, or under- 
taking, the charter hereby granted 
shall be forfeited,” &c. And by the 
twentieth section of the charter, it is 
provided, that “‘all transfers of stock 
in said bank shall be Wholly void, if 
made within six months previous to 
the failure of said bank,” &c. A re- 
fusal, therefore, of the bank to redeem 
its notes, bills, obligations, &c., was 
such a failure in the contemplation of 
the charter, as to make void all trans- 
fers of stock made within six months 
previous to such refusal, and to ren- 
der the stockholders, so transferring, 
liable for the debts of the institution, 
notwithstanding such transfer. It 
was not necessary that the insolvency 
of the bank should have been jud- , 
cially ascertained, to establish the fact , 
of a failure, within the meaning and ? 
intention of the Legislature. —Lump- ? 
kin et al. vs. Jones, 30 ¢ 
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. Though the temporary suspension of ° 
specie payments in the year 1838 was ? 
in the meaning of the charter a, 
farlure of the bank, yet a subsequent 2 
resumption, in pursuance of the act of 
18th December, 1840, which was in- ¢ 


— 


tended to relieve the suspended banks 
from the liabilities they had incurred, 
under their charters, on account of 
their failure to redeem their liabilities 
in gold and silver, cured that failure 
so as to affect the rights of the parties 
in the sale of stock.—ib. 31 


3. A Bank is liable, upon bills of ex- 


change, checks, and drafts, drawn and 
endorsed by its cashier, in the ordi- 
nary discharge of his duty as cashier, 
notwithstanding the clause in the 
charter requiring the signature of the 
president and connter-signature of the 
cashier to any contract or engagement 
whatever before the funds of the bank 
should be liable therefor.— Merchants’ 
Bank vs. Central Bank, 430-3 


BANK BILLS. 


. The setting apart of bank bilis, as a 
pledge or security by a banking com- 
pany is not an issuing of such bills as 
currency.—Collins vs. Central Bank, 
et al, 460 


BILL OF SALE. 


. A bill of sale toa slave containing 
warranty of soundness is neither at 
common law, by the statute of Anne, 
nor by our own act of 1799, negotia- 
ble by endorsement, so as to vest in 
the endorsee a right of action on the 
warranty.— Broughtonvs. Badgett, 77 
For negotiable paper see title, Notes, 
&c, Reed, use of Holly, vs. = 

237-8 


BONDS. 


. The giving of bond and security upon 
the carrying up of cases to the Su- 
preme Court, is optional not compul- 
sory.—Doe ex dem. Truluck et al. vs. 
Peeples et al. 3 


2. Where bond and security has been 


given or affidavit filed, the bill of ex- 
ceptions will operate as a superse- 
deas.— ib. 3 


. Where no bond has been given or 
affidavit filed, the opposite party is at 
liberty to proceed to enforce his cat, 
in the court below, by execution or 
otherwise.—ib. 


’4. Ina suit upon a Guardian’s or Ad- 
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ministrator’s bond, tle party is not en- ¢ 4. The by-law relied on, is invalid at 
titled to the custody of the original,¢ common law as against creditors. 
but to a certified copy only —Bryant,¢ Per Nisbet, J., in his dissenting 
Guardian, gec., and Beall, Ex’or of « opinion.— Tuttle vs. Walton, 62 


Ir0 1S, "ens an fp 68 : . 
fy Ve Coe ee, 368 5 It is repugnant to the whole drift and 


5. A bond voluntarily tendered by a; policy of Georgia legislation. Per 
sheriff in office, and accepted more Nisbet, J.—ib. 66 
than thirty days after his election, is 
bad as a statutory bond; but good at Cc 
common law.—Stephens et al. vs. ¢ oo 
Crawford, Gov., use, &e. 582 CERTAINTY. 

, ’ ,1. That is certain which can be reduced 

3. An official bond required by statute, to acertainty. Id certum est quod cer 
but which is notin conformity with S gym reddi potest. — Doe ex dem. Tru- 
its provisions, is good so far as it does luck et al. vs. Peeples et al. 2 
conform, unless the statute expressly > ; 
provides that bonds not made in con- 
formity therewith shall be void.—id. 

581-2 


CERTIFICATE IN CASES OF ERROR. 


, 1. The presiding judge must certify and 
sig ccep SW 
7. A bond made to the Governor for the aoe che ke ee 
time being, and his successors in Truluck et al. vs. Peeples et al. 2 
office, is considered as made to the‘ 
office, and_passes to each incumbent 2. When the certificate of the presiding 
by succession, without assignment.— > judge is without date, and nothing ap- 
_ oa pearing to the contrary, it will be pre- 
; sumed that it was made within the 
BOOKS OF ACCOUNT OF LUMBER) four days prescribed by the statute— 
> 4b 2 
1. Are admissible in evidence under the 
same rule and regulations as in the CERTIFICATE OF DEPOSIT. 
case of merchants’ and shop-keepers’ > 
books.— Taylor vs. Tucker, 233-421. A certificate setting forth that the 
’ holder had on deposit in the Monroe 
Railroad and Banking Co. $300 of its 
notes, which would be paid to his or- 
der thereon, with 8 per cent. interest 
per annum, is not of equal dignity or 
priority, under the charter, with the 


BY-LAW. 


i. A by-law which asserts a lien on 
the stock of members of 2 corpora- / 


tion, for debts due the company, is, as : 
between the corporators themselves, bills of the bank in the claim of money 


. ee r rs | ais ’ the sale of the railroad.— 
valid and binding. —T'utile vs. Wal- raised by the sale o is 
pee ; zs 4g¢ Bullardvs. The Central Bank, 462-3 


(So held by all the judges; see their ii ce re 
opinions from page 47 to 68.) CHALLENGE OF JURORS. 
. The practice in England, upon the 
2. Sucha by-law is not repugnant tothe¢ construction of the Act of 33 Edward 
charter nor the laws of the land, nor 1, of passing jurymen, in criminal 
against public policy, nor in restraintS cases, until the whole panel is exe 
of trade. Per Warner, J—ib. 48 hausted, and a jury not made before 
Vishet, J., contra—as per dissenting) the crown can be called upon to show 
opinion, 56-68) cause, is not authorized in Georgia, 
since the adoption of the Penal Code. 
3. Lumpkin,g J. The plaintiff having? —S aly vs. The State. 215-17 
purchased the stock with notice of the ¢ See also Reynolds vs. The State. 228 
lien of the corporation under the by- 
law, took it subject to that lien. See 


his opinion, 54% 


; 2. As the jurors are called, the State 
must put them upon the prisoner, Or, 
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otherwise, challenge them perempto- 10. After a juror has answered in the 


rily, or for cause.—Reynolds vs. The / 
State. 228 / 


%, The Act of 1843, prescribing certain 


questions to be propounded to jurors, , 


to test their competency for the trial of 


criminal cases, is not applicable to any 2 


case which arose previous to its pas- 
sage.—ib. 


. A juror who states upon oath, in an- ¢ 
swer to said statutory questions, that ¢ 
he has formed and expressed an opin- ¢ 
ion with regard to the guilt or inno- ¢ 
cence of the prisoner from hearsay, is ¢ 
not an impartial juror, and theretore is ¢ 
incompetent.—ib. 229 « 


. The common-law right of a prisoner ‘ 
to challenge a juror propter affectum, ‘ 
is not taken away by the Act of 1843, ‘ 


prescribing the oath to be administer- 
ed to jurors in criminal cases; that 


act only prescribes the manner in ‘ 
which the right shall be exercised. ‘ 
—Robinson vs. The State. Sel 5 


. If a prisoner desires the benefit of his | 


right to challenge a juror propter af- 


fectum, he must, under the provisions ) 


of the Act of 1843, ask for the ap- 


pointment of triors for that purpose, in ) 
the manner pointed out by the com- ; 
mon law.—ib. 571 ) 


. It is a good cause of challenge to the , 
atray, in a criminal cause, that the 2 
tales jurors presented on the panel and ? 


put upon the prisoner, were drawn 


from the grand jury box by the pre- , 


siding judge, and the list of the names 
so drawn was furnished the sheriff by 


the court, with instructions to sum- ; 
mon them to serve as fales jurors on ¢ 
the trial— W. J. Boon vs. The State. ¢ 


635-6 


. The opinion which disqualifies a juror 
from sitting in a criminal case, depends ‘ 
on its nature and strength, and not the ‘ 


source in which it originated.—ib. 


633 ¢ 


. The State is entitled to the ten per- / 
emptory challenges allowed by the ; 
penal code of 1833.—K. P. Boon vs. < 


The State. 619-20 


228-9 ? 


negative the questions propounded by 
the act of 1843, it is competent for the 
prisoner to put him upon friors, for 
the purpose gf showing that he is not 
indifferent; and the formation and 
expression of a decided opinion, as to 
the guilt or innocence of the prisoner, 
is a disqualification, notwithstanding 
it be founded on rumor or hearsay : 
and it is not necessary to prove per- 
sonal prejudice or ill-will to the ac- 
cused. It will be inferred from a de- 
liberate opinion of guilt once declared. 
ib. 620-31 
CHAMBERS. 


. A decision made by a judge at cham- 


bers will be revised by the Supreme 
Court upon writ of error.—Moore vs. 
Ferrell et al. 6 


. A court cannot originate a case or a 


motion at chambers, and give judg- 
ment thereon, unless the authority is 
expressly conferred by law.— Wat- 
son’s ex’or Vs. Jones. 303 


. But where a motion originates during 


a regular term, and contains a provi- 
sion for the further action of the court 
upon it, and for the rendering of its 
judgment in vacation, to be entered on 
the Minutes of the Court as of such 
term, such judgment, so rendered in 
vacation, is legal, and should be en- 
tered by the clerk accordingly.—id. 

303-4 


CLAIMANT. 


. Can a claimant, after issue joined, and 


a trial on the merits, except to the re- 
gularity of the previous proceedings 
in the cause? Quere? 563 


CONSTITUTION, U. § 


. The second amendment of the Con- 


stitution of the United States, which 
provides that, * A well-regulated mi- 
litia being necessary to the security of 
afree State, the right of the people to 
keep and bear arms shall not be in- 
fringed,” embraces both the Federal 
and State Governments, and is appli- 
cable to laws passed by the legisla- 
ture of either. And so much of the 
Act of 1837 to guard and protect the 
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citizens of Georgia against the un- ¢ 2. Defendamts standing in equali jure are 


warrantable and too-prevalent use of i 
deadly weapons, as contains a prohi- 

bition against bearing arms openly, is , 
in conflict with the Constitution, and 2 
void.— Nunn vs. The State. 250-251 


CONSTITUTIONAL LAW. 


i. The Act of 1833, giving the State half ¢ 
the number of challenges allowed the § 
prisoner in criminal cases, is constitu- § 
tional ; the right of trial by jury, as § 
used in Georgia prior to the adoption § 
of the Constitution, is in no wise im- 5 
paired by that act—Jones vs. The ) 
State. 616 ) 


Seealso K. P. Boon vs. The State. 619 ) 


2. The Act of 1843, prescribing the ques- 
tions to be propounded to the juror > 
upon his voire dire, is constitutional ? 
and valid.— K. P. Boon vs. The State. 2 

619 2 

2 
? 
¢ 

1. See agreements: Jones vs. Shorter 
et al., 297; ib. 298-9; Johnson vs. 
Watson, 351-2, et seq. 

The clause to be found in most of the $ 
Bank Charters in Georgia, which § 
provides that the funds of the com- § 
pany shall in no case be liable) 
for any contract or engagement ) 
whatever, unless the same shall be ) 
signed by the President, and coun-) 
tersigned by the Cashier, of the Cor- > 
poration, does not apply to such con- ? 
tracts or engagements as occur, or are / 
necessary to the ordinary business of / 
a cashier—such as drawing and en- ? 
dorsing bills of exchange, checks and ? 
drafts, acts which appertain, accord- / 
ing to commercial usage, to the office ¢ 
of a cashier.—Merchants’ Bank vs. ¢ 
Central Bank. 430-1 


CONTRACTS. 


CONTRIBUTION. 


. Where a plaintiff in an action ex con- 5 
tractu, recovers judgment against seve- 
ral defendants, and one of them pays ) 
the whole demand, the law gives him ) 


oii pi weantntnats 


an action, for money paid, against the ) 2. 


others, for contribution — Dent vs. ) 


King et al. 202-4 ) 


bound to contribute. This doctrine 
does not apply to judgments against 
several in actions of tort.—ib. 202-4 


. A judgment is the highest evidence of 


the defendants’ joint indebtedness, but 
not conclusive of the right of the one 
having paid it to receive contribution ; 
it is not conclusive that the defendants 
are in «quali jure, but only prima 
facie of that fact.—ib. 202-4 


Accommodation endorsers are not lia- 


ble to contribution as sureties in Geor- 
gia.— Stiles vs. Eastmanet al. 210 


CON VEYANCES. 


. A bona fide and absolute conveyance of 


any part or the whole of his estate by 
a person unable to pay his debts, (even 
to a creditor, in satisfaction of a pre- 
existing debt, whereby another credit- 
or is excluded from any share or por- 
tion of the estate so conveyed,) if the 
same be free from any trust for the 
benefit of the seller, or any person ap- 
pointed by him, is a valid conveyance 
as against such excluded creditor, and 
all other persons. Such a convey- 
ance is not obnoxious to the statute 
of 1818.—Eastman et al. vs. Mc Alpin, 

171-2 


CO-PARTNERS. 


. The executor of a deceased co-partner 


cannot be sued at law for a partner- 
ship debt—Roosevelt 4: Barker vs. 
McDowell, Ex’r. 493-4 


2. The surviving co-partner is alone lia- 


ble to be sued at law for the firm 
debts.— ib. 493-4 


COURTS. 


. The law organizing the Inferior Court 


constitutes five justices the court. The 
concurrence of a majority of the whole 
number of justices is therefore neces- 
sary to the validity of their action.— 
Johnson vs. The State, ex rel. Bran- 
non. 274 


The Inferior Court has no power to 
rescind an order drawn by it on the 
County Treasurer for money.—ib. 274 
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3. The Court of Ordinary will exercise a, 4. For the measure of damages in Cove- 


sound discretion as to the kind of in- 
ventory of an executor of a deceased ‘ 
co-partner of the partnership effects of 4 
his testator they will accept.—See Ex- 
ecutors and Administrators, The Jus- 
tices, dec. VS. McLaren. 291 


4. The Court of Ordinary having juris- 
diction over the question as to whether 
a guardian shall vest a portion of his 
ward’s funds in the purchase of lands, 


») 


to be cultivated by the slaves of the ) 
minor, its order, authorizing it to be ° 
done, will be presumed to have been ¢ 
granted upon sufficient evidence as to ¢ 
the expediency of the transaction, and ¢ 


cannot be invalidated in any other 


court, unless impeached for fraud. —) 


Stell, Guardian, gc. vs. Glass. 436 


COVENANT, MEASURE OF DAMAGES 


IN. 


)) 
¢ 
( 
¢ 


1. In an action of covenant for a breach ) 


of warranty in the sale of an unsound 
negro, the measure of damages is the 


difference between the price paid and ( 


the actual value of the negro in her 
unsound condition ; and if of no val- 


ue, then the price paid, with inter- § 
est thereon.— Broughton vs. Badgett. ) 


592-3 


D 
DAMAGES. 


. The final judgment or decree of the $ 


court in the case in which the injunc- D 
tion is sanctioned, affords the only le- 


gal evidence of the measure of damages 2 


to be recovered in a suit upon the in- 
junction bond.—Lockwood vs. Saffold, 
73-4 


. The measure of damages in an action ‘ 


agains st an attorney 
money collected and not paid over, is 
the amount collected, 
thereon from the time it was demand- 


by his client for | 


with interest , 


ed, or from the date of its reception, if ¢ 


the attorney failed to give notice there- ¢ 


of to his client, or wilfully misapplied 


or appropriated it to his own use.— 
Nisbet vs. Lawson. 


. Damages may be increased by interest. 


com), 


286-8 ‘ 


287-8 ¢ 


ee 


A»APPRARALRAS 


nant upon breach of warranty in the 
sale of an unsound slave-—See Cove- 
nant, Broughton vs. Badgeit 592 


DECREE IN EQUITY. 


Where a decree in equity against a 
guardian is silent as to the time when 
he committed the devastavit, and where 
the security was discharged by the 
Court of Ordinary before the suit in 
which the decree was rendered was 
commenced, the decree is insufficient 
in itself, and cannot relate back so as 
to charge the security in a suit against 
him upon the guardian’s bond.—Bry- 
ant, Guardian, dgee., and Beall, Ex’or 
of Pye vs. Owens and wife. 372-5 


DEEDS. 


. A deed to land delivered in the pre- 


sence of two subscribing witnesses, 
and acknowledged before a justice of 
the peace, and recorded in the clerk’s 
office of the Superior Court in the 
county where the land lies, though 
the acknowledgment is without date 
or place, is admissible in evidence in 
the courts of Georgia, under the Re- 
gistry Acts thereof, without further 
proot.— Doe ex dem. (Truluck et al. VS. 
Peeples etal. 5 


In such case the court will presume. 
in the absence of proof to the contrary, 
that the acknowledgment before the 
magistrate was made where the deed 
itself purports to have been made ; and 
at the time it purports to bear date. — 
ib. : 


DELIVERY. 


. The question of delivery by the ven- 


dor, a and acceptance by the vendee, is 

always a question of fact, exclusively 
for the j jury.—Johnson vs. Watson. 
352 


. Delivery must accompany a parol gift 


of aslave, to make it valid.— Anderson 
and wife vs. Baker. 598-602 


. When the donor remains in posses- 


sion, a delivery cannot be presumed 
without evidence of some act on the 
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_ DEMURRER TO BILL IN EQUITY. 
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part of the donor from which a deliver 


y 
may be inferred.— ib. 598-602 


at 


i oct 


. When there is a general demurrer to ) 


the whole bill, and the complainant is 
entitled toan answer to part, eitheras to > 
the discovery or relief prayed, the de- ) 
murrer will be overruled.—McLaren > 
vs. Steapp. 


) 


DEMURRER TO PLEA. ( 


. It isthe right of a plaintiff to demur at . 


Jaw to a plea, for want of sufficient > 
fullness, before issue joined upon it) 
before the jury. The practice under our > 
Judiciary Act of 1799 has been to de- » 
mur orally, not formally and in writ- 
ing, as in England; nor is the judg- ) 
ment of the court upon such demurrer ? 
formally pronounced and recorded with 

us, as in the English courts.— Winkler ? 
vs. Scudder. 134 / 


DISCONTINUANCE. 


. The entry on the Bench Docket of two > 
general continuances, without any- ?) 9 


thing appearing upon the minutes of ? 
the court, will not work a discontin- / 
uance of a cause, so as to entitle the / 
defendant to a judgment of non pros., / 
under the law and rules of practice in / 
this State— Nisbet vs. Lawson. 279 ¢ 


DOCKETS. 


. The Motion Docket is not a record; 


the entries upon it are mere memoran- ( 
da of the judge, kept by him for his / 
own convenience.— Bryant, guardian, ; 
gc., and Beall, ex’or of Pye, vs. Owens ( 


and wife. 367 7 


E. 


ELECTION. ) 


. When a testator bequeaths a slave ¢ 


(belonging to his son A) to his sons B ¢ 
and C, and in the same will gives to 
his son A a legacy of $500, A will 
be put to his election which he will ¢ 
take; and equity will compel him, ‘ 


either to relinquish his claim to the § 
slave, or the bequest under the will.— | 


McGinnis vs. McGinnis. 501-10 ‘ 


INDEX. 


2. It is sufficient to raise a case of elec- 


wow 


377-8 ) 4. 


— 


t 
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tion, that the testator does dispose of 
property not hisown.—ib. 501-10 


The doctrine of election does not ap- 
ply to residuary legatees as such. The 
same individual, however, may be 
both a specific and residuary legatee. 
—aib. 501-10 


There is no time prescribed within 
which either party shall claim the 
right of putting the other party to elect. 
Each case must depend upon its own 
circumstances.—vb. 501-10 


. When the recusant legatee will be 


required to refund the legacy, or re- 
store the property recovered by him. 
See Legatee.—2b. 501-10 


ENDORSERS. 


. Accommodation endorsers are not lia- 


ble to contribution as sureties in Geor- 
gia, either at common law or under 
the act of 1826.—Stiles vs. Eastman 
et al. 210 


Separate judgments are rendered 
against the endorsers of the.same 
note ; the two last, by agreement with 
the plaintiffs, take an assignment of 
the judgment against the first endors- 
er, and pay the plaintiffs the amount 
due upon the judgments against them- 
selves which are entered, satisfied. 
Held that the judgment so assigned is 
not extinguished by the satisfaction 
of the judgments against the two last 
endorsers, and that they might pro- 
ceed, under such assignment, with the 


fi fa, against the first endorser, and 


by levy and sale reimburse themselves 
the amount paid out by them; it ap- 
pearing that they were not interested 
in the consideration for which the en- 
dorsed note was given.—zb. 210-11 


The control of an execution against 
the maker and prior endorsers, as pro- 
vided for by the act of 1839, should 
be obtained under an order of the 
court whence the execution issued, 
upon the showing required by that 
act, in which it is not necessary to 
show, that the payment by the subse- 
quent endorser was forced by levy ; it 
may be voluntary, and yet, in the eye 
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of the law, it isa payment under the: evidence for him, see Eastman, et ai. 
compulsion of legal process.—2b. 211¢ vs. McAlpin. 170 
) 5. What parts of the answer must be 

proved.—zb. 170 


4. The endorser of a note is an incom- 
petent witness on the ground of inter- 
est, to prove the payment of money ¢ 

by him to the attorney of the sey 6. Equity will not relieve an adminis- 

: in an action against the attorney, un-5 trator after two judgments, de bonis 

less released.— Nisbet vs. Lawson. testatoris and de bonis propriis, have 
282-3 ¢ been successively recovered against 
him at law.— Bostwick vs. Perkins, 

5. As between the holder of a Banker’s( Hopkins, and White. 137-40 
check and the endorser, it should > 


: ) . , 
presented for acceptance with due\ 7. For case where equity will relieve 
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diligence.— Daniels vs. Kyle and Bar-) against mistake in an agreement either 
neit. 306 2 2 as to fact or law, see Rogers vs. Atkin- 
son et al. 23-27. Collier, fadmin. 

6. In a suit by the Central Bank of’ vs. Lanier. 239-40 





Georgia, no proof of notice, demand‘ 
or protest, is necessary to charge the 8. In all cases of account where the rem- 
endorser.—Merchants’ Bank vs. The)  edy of the plaintiff would not be as 









































Central Bank. 432- “42 adequate and complete in a court of 

Jaw as in a court of equity, either 

7. Ina case where the holder of an en-° from defect of proof, or other impedi- 
dorsed paper fails to give notice of its ment, or for the purpose of avoiding 
dishonor, where notice is necessary) a multiplicity of suits, the jurisdiction 

to charge the endorser, and he is) of the latter court attaches.—McLa- 

* therefore released in law, and the) ren vs. Steapp. 377-8 











holder then transfers it to the Central 2 
Bank ; although on the trial the bank ¢ 9. When the plaintiff in the first in- 


























is not ‘bound to prove notice,demand,‘ stance is entitled to a discovery, the 
or protest, yet the endorser would bes ‘court will not only give him the dis- 
4 let into his defence, and would be per-5 covery, but will (on a proper prayer 
mitted to show by proof his discharge) for that purpose) decree the appropri- 
for want of notice.—7b. 434-5) ate relief.—zb. 377 








) 


¢ 
2 10. A court of equity will decree a de- 
¢ fendant to account for money over- 


‘ paid upon a usurious contract.—zb. 
. What parts of an answer to a bill in > 377 


equity will be considered, upon a mo- > : 
tion to dissolve an injunction, see > 11. In the distribution of a fund raised 
Moore vs. Ferrell et al. 92 by the sale of the effects of an insol- 
¢ vent bank amongst the bill-holders, it 
. Equity will protect persons in thes is clear equity, that the bill-holders 
use, integrity, and value of their pro- ‘ should respectively receive only in 
perty against waste or trespass, where) proportion to the quantum of consider- 
courts of law cannot, because of the> ation paid for the bills.—Collins vs. 
tardiness of the remedy, the peculiar? The Central Bank et al. 460 

nature of the property injured, the in- ¢ ‘ 

solvency of the wrong-doer, or theS 12. Where a party comes into a court 
plaintiff’s inability to prove his dam-) of equity to ask its assistance to in- 
age.—vb. 102 terfere with the legal administration 
2 of the assets in the hands of the ex- 
But equity will not intermeddle with? ecutor or administrator, he should at 
the title of the property, the subject of § least state a clear prima facie case on 
the waste or trespass.—zb. 10 ? his part, to justify such interference.— 


2 Mills et al. vs. Lumpkin, admr. 
4. How far a defendant’s answer is? 513-14 


EQUITY. 
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. What the bill of exceptions must spe- 
2 


. When bill of exceptions will operate 
3 9 


dence or the pleadings.—Smith vs. 9 
Kershaw. 259 ¢ 
3. The Supreme Court will not take ¢ 


i? 2) 


© 


\ 


ERROR. ’ 


appeal to be discharged and others § 
substituted in his place, with a view ) 
to render him a competent witness for ) 
the appellant, is error.—Davis et al. ; 
vs. Anderson et al. 192-3 ¢ 


rr. 


ERROR, WRIT OF. 


to be drawn up, and within what ‘ 
time to be signed and certified by the 
presiding Judge, see Doe ex dem. Tru- 
luck vs. Peeples et al. 2 


cify.—zb. 


as a Supersedeas.—zb. 


A writ of error will not be sustained, 
even under the statute organizing the 
Supreme Court, on account of the 
court below refusing to grant a con- 
tinuance in acause, unless it is a most § 
plain and palpable instance of the ar- 
bitrary and oppressive exercise of the 
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¢ 
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ESCAPES. 


1. The refusal to allow a security on ‘41, An action against a sheriff, fonan es- 


cape out of final process under the 
statutes of Georgia, survives against 
his representatives.— Neal vs. Hay- 
good, admr. 515-18 


ESTATES, LIMITATION OF. 


. Within what time bill of exceptions 21. A bequest to the daughter “during her 


natural life, and the heirs of her body 
forever” vests in her the absolute title 


in fee.—Choice vs. Marshall. 
102-7 


ESTOPPEL. 


A party claiming under a grantor, as 
distributee, or legatee, cannot impeach 
his deed for want of consideration, or 
for fraud. Both the grantor and his 
privies are stopped from denying it.— 
The admrs. of Mc Cleskey vs. Leadbet- 
ter. 557 


( 
¢ EVENTUAL CONDEMNATION MONEY. 


discretion necessarily vested in it by 01, The « eventual condemnation money” 


215 ° 


law. — Sealy vs. The State. 
¢ 


. The Supreme Court will not entertain < 


a writ of error upon points, which, so ‘ 
far as the record discloses the testi- ° 
mony, do not spring out of the evi- 


Nall 


cognizance of any testimony what- ° 
ever, that is not certified up according ¢ 
to law.—b. 260 « 


. It isa general rule that no person can , 


bring a writ of error to reverse a judg- 
ment, who was not a party, or privy, 
to the record, or prejudiced by the 
judgment.— Townsend g- Brothers vs. ‘ 
Davis. 496 — 
Whether a plaintiff in error be a par- ‘ 
ty or privy, or is aggrieved by the ‘ 
judgment, must appear by the record. > 
496 ¢ 


Writ of error will be dismissed, if the ‘ 
assignment of errors is not filed on or , 
before the first day of the term.— ; 
Girtman vs. the Central R. R. and ¢ 
Banking Co. 107 § 


Can 


NU 


——{ 


os 


nw 


3. 


secured by an injunction bond, is the 
amount wtimately fixed and settled 
by the judgment or decree of the 
Court.—Lockwood vs. Saffold. 73-4 


EVIDENCE. 


. When a deed recorded will be admit- 


ted in evidence without further proof, 
see Doe ex dem. Truluck vs. Peeples et 
al. 5 


Facts that occurred at or about the 
time of the fatal rencounter, involving 
the conduct of the deceased, which 
might have been observed by the 
slayer, are competent, and admissible 
in evidence, without precedent proof 
that he had notice of them.— Reynolds 
vs. The State. 230 


Books of accounts about to be ten- 
dered in evidence, must be first proved 
to be the original books of entry by 
the oath of the party introducing 
them, and then be submitted to the in- 
spection of the court, and, if found 
free from all fraudulent appearances or 
circumstances, such as material and 
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gross alterations, false additions, &c., ; 


and to contain the first entries or 


charges by the party, made at or) 
near the time of the transaction to be > § 
If the ; 


proved, they are competent. 
contrary is discernible from the books 


themselves, or comes out upon the ex- “ 
amination of the party, they ought to ‘ 
The credibility both of > 
the books and of the party, is to be, 
weighed by the jury, and depends up- 7 
on various circumstances of which , 


be rejected. 


they are the judges— Taylor vs. 


Tucker. 233 


Separate sheets of paper containing > 
the original entries of an account for , 
lumber, though such sheets are at- ¢ 
tached to the declaration as a bill of ¢ 
particulars, are admissible in evidence ‘ 
upon the footing of original books of ‘ 
accounts, and under the same rules D 
and restrictions as are prescribed by 2 
the courts in the case of merchants’ < 


and shop-keepers’ books. It is not 


material whether the original entries ‘ 


of an account be made in a book, or 


upon a separate sheet of paper; it is > 
only material that it be an account of 
the dealings between the parties, and - 
be primary and original.—7). 234 ¢ 


When the plaintiff’s only evidence 5 


is his original books, it becomes in- 
dispensable to prove aliunde, by one 
or more persons having dealt with 


him, that he was in the habit of keep- ‘ 
ing correct accounts.—zb, 234 ‘ 
12. The fact of death may b2 proven by 


An execution issued from a decree of 


a court of equity against a guardian, « 
individually, upon a bill filed against ‘ 


him as guardian, charging waste, and 
seeking to render him liable in his in- 


dividual,and not in his representative ‘ 
character, and the execution returned > 


nulla bona, is admissible in evidence 
in a suit upon the guardian’s bond 
agamst the security.— Bryant, guard- 
zan, §c., and Beall, ex., vs. Owens 
and wife. 368 


A decree against the guardian is only | 
prima facie evidence of a devastavit 2 


as against the security, not conclu- 
sive. It is subject to be rebutted by 
counter-testimony in behalf of the secu- 
rity, who will be permitted to inquire, 


INDEX. 


ab origine, into the justice of the de- 
cree.—2b. 369-71 


A decree in equity against a guard- 
ian, which is silent as to the time of 
the devastavit committed, is insuffi- 
cient alone to prove waste against the 
guardian, so as to charge a security 
who was discharged by the Court of 
Ordinary, before the suit in which 
the decree was obtained was com- 
menced—it nowhere appearing in 
the record that such waste was com- 
mitted anterior to the discharge of the 
security.—zb. 372-5 


. Where A endorses a note to B * to 


be liable only in second instance,” 
and B sues C, one of the makers, who 
pleads a release from A, while the 
holder of the note, and is discharged 
by the judgment of the Justice’s Court, 
that judgment is only prima facie evi- 
dence, at best, in a subsequent suit 
against A. To make it conclusive 
testimony of B’s right to recover, no- 
tice to A of the first action was indis- 
pensably necessary.—Brown vs. Cha- 
ney. 412-15 


10. Parol evidence is inadmissible to va- 


ry or add to a record.—Stell, guard- 
ian, vs. Glass. 485 


1. Parol evidence is admissible to rebut 


an allegation that an order of the 
Court of Ordinary was fraudulently 
procured.—z. 485 


presumption as well as by direct evi- 
dence.—Doe ex dem. Cofer et al. vs. 
Flanagan. 543 


13. When a person goes abroad, and is 


not heard of for a long time, the pre- 
sumption of the continuance of life 
ceases at the end of seven years, from 
the period at which he was last heard 
of.—ib, 543 


14. The presumption of the duration of 


life, with respect to persons of whom 
no account can be given, ends at the 
expiration of seven years from the 
time, when they were last known to 
be living.—z. 543 


‘15. A deed which recites a former deed 





INDEX. 


and its loss, is evidence of the first > 
deed, and the grantor and his privies 2 
are estopped by the recital —Admrs. of ¢ 
McCleskey vs. Leadbetter. 557 ¢ 


\ 
16. Ancient documents admissible in $ 
evidence without proof of execution. > 


——3 


17. When testimony taken by commis- , 
sion should be rejected, see 2b. 554-7 5 


18, When a negro, alleged to have been ° 
stolen, is charged in the indictment to ¢ 
be the property of the prosecutor, evi 

dence that he was the purchaser of | 
the negro at Sheriff’s sale, under the , 
incumbrance of a mortgage, after con- ° 
dition broken, as the property of the ¢ 
prisoner, coupled with the lawiul pos- ‘ 
session, was held to be sufficient to ) 
maintain the allegation.— Robinson vs. ° 
The State. 572-3 ¢ 


19. In an action upon a sheriff’s bond ‘ 
against his sureties, his admissions > 
are prima facie evidence to charge 2 
them, unless made fraudulently, or by 
mistake, or having relation to money, 
the paying over of which is not guar- 
antied by the bond.—Svephens et al. 
vs. Crawford, Governor, use, Sc. 
578-9 


PLLA 


AALS 


20. A certified copy of the record of the 
action of the Inferior Court, in taking > 
a sheriff’s bond, made in vacation, is 2 
not evidence in a suit against the sure- 
ties, because, as to that, the action of 
the Inferior Court is ministerial and 
not judicial.—2b. 579 


21. Parol evidence is inadmissible to 
contradict or vary the terms of a writ- 


M 
») 
6 
¢ 
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stances, subsequent to the time of mak- 
ing the agreement, to show that the 
parties, upon sufficient consideration, 
consented afterwards to vary the con- 
tract, or add some new stipulation.— 
wb. 22 


557 (24. Parol evidence is admisgible to ex- 


plain latent ambiguities, to rebut an 
equity, and to contradict a receipt.— 
ib. 23 


EXCEPTIONS, BILL OF. 


. Must be drawn up by the party or 


his attorney, within four days after 
the trial in which the decision com- 
plained of was made; and must be 
certified and signed by the presiding 
Judge within that time.— Doe ex dem. 
Truluck et al. vs. Peeples et al. 2 


. Must plainly and distinctly specify 
2 


the errors complained of.—7b. 


. Will operate as a supersedeas only, 


where bond and security has been 
given or affidavit filed, in conformity 
with the act organizing the Supreme 
Court.—b. 3 


EXECUTION. 


. An execution is valid, issued from a 


confession of judgment, which ap- 
pears on the writ,and which has been 
registered, together with the declara- 
tion and judgment, upon the perma- 
nent records of the court, although 
the clerk omitted to enter such con- 
fession on the minutes.—Davis vs. 
Barker. 560-3 


ten agreement.—Rogers vs. Atkinson, ) EXECUTORS AND ADMINISTRATORS. 


et al. 182 


¢ 1. Co-Executors and Administrators are, 


22. When the contract is reduced to ¢ 
writing, conversations or stipulations, ” 
anterior to, or contemporaneous with, 
the written instrument, are supposed 
to be merged in it, and are not allow- 
ed to be proved by oral testimony —zb. 
20 ; 


23. If it were not necessary in the first 
instance, to have the contract reduced 
to writing, parol evidence may be re- 


in the eye of the law, considered as 
but one person for many purposes ; 
and the acts of one will be considered 
as the acts of all, in reference to the 
administration of theassets. But one 
co-executor or administrator cannot 
be made chargeable with the derasta- 
vit of his companion, when he has not 
in any manner contributed thereto.— 
Cameron vs. The Justices, §c., 37 


ceived of conversations and circum.? 2. By the laws of England as adopted 
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in Georgia, an administrator de bonis « 
non, cannot call the representatives ¢ 
of a deceased executor or administra- $ 
tor to account for any property which 2 
their testator or intestate converted or 2 
wasted; nor can he claim or recover 

anything but those goods, chattels, 

and credits which remain in specie, 
and are capable of being identified as / 


the property of the first testator or in- 6 8. 


testate.-—Thomus vs. Hardwicke, Ex’r, 
83 


. Suits for assets wasted or converted, 
may be brought directly by creditors, 
legatees and distributees,—zb., 82 


. The act of 1821, passed for the better 
protection of the estates of orphans 
and for other purposes therein men- 


INDEX. 


of the executors named in the will 
qualified within the twelve months 
provided by statute. The last quali- 
fied executor is entitled to the posses- 
sion of the unadminisiered portion of 
the trust estate, and not the adminis- 
trator of such deceased executor.— 
Crafton vs. Beall et al., 322 


The administrator of a deceased ex- 
ecutor is not the representative of 
such executor’s testator.—b., 322 


. The whole interest in an intestate’s 


personal estate vests in his adminis- 
trator, on the grant of letters of admin- 
istration; and such grant has relation 
to the time of the intestate’s death.— 
Lnptrot, Adm’r, vs. Holmes, 388 


tioned, does not deprive persons inter- ¢ 10. Against the right of action to recover 


ested of this common-law right, but < 
was intended to afford them additional 
remedies.—vzb., 82 


5. In what case equity will not relieve 
an administrator after judgment 
against him at the suit of a creditor, 
see Equity.—Bostwick vs. Perkins, 
Hopkins and White, 137 


. An executor is bound to return to the 
Court of Ordinary an inventory of the 
partnership effects, in which his tes- 
tator had an interest as co-partner. 
If not in his power to procure a com- 


the property of an intestate, the 
statute of limitations will not com- 
mence to run until administration of 
his estate has been granted.—Doe ex 
dem. Conyers, Adm’r, vs. Kennon et 

379 


9 


See also Doe ex dem. Cofer vs. Flan- 


agan, 539-42 


11. When a court of equity will interfere 


with the legal administration of the 
assets in the hands of an executor or 
administrator. See Equity.—Mills et 
al., vs. Lumpkin, Adm’r, 513-14 


plete and perfect inventory, then hes 12, Executors and administrators of de- 


should return his testator’s interest in 
the partnership property to the best of 
his ability; the amount of stock on 
hand at the time of his death, the 
amount of debts due from and to the 
co-partnership. The Court of Ordi- 


ceased sheriffs may be made parties in 
suits instituted against their testators 
or intestates for escapes out of final 
process, under the statutes of Georgia. 
—Neal vs. Haygood, Adm’r, 515-18 


nary, in such case, will exercise ac 73 An executor, under a will, authoriz- 


ventory they will accept.— The Jus- 


sound discretion as to the kind of in- 
291 


tices, §c., vs. McLaren, 


. Where the testator left a will, silea? 
several executors, to whom he be- 
.queathed, in trust for certain grand- 
children, a portion of his estate: One 
of the executors only qualified, and, 
receiving the trust property, after- 
wards died intestate, before the trust 
thus devolved on him was entirely 


executed. After his death, another 


ing the sale of property of the testator 
to pay debts, but without specifying 
the manner, may dispose of testator’s 
slaves at private sale, and without 
previous advertisement of the same, 
or leave of the Court of Ordinary; and 
the purchaser at such private sale will 
acquire a good title, even as against 
the creditors of the testator, provided 
that the purchase is bona fide, and 
without fraud on the part of the pur- 
chaser.—Bond and Murdock et al. vs 
Zeigler, 343 





INDEX. 


; | 


1. A fine remitted by an Executive ( 
pardon, being in the hands of the 2 
attorney-general, or other officer of 
court unappropriated in the manner 


FINES. 


Vt 


prescribed by law, will be refunded ( 2, 


under an order of the court, by rule 

against such officer—2In the Matter ¢ 

of the Attorney-General. 607-10 ’ 
at 


GARNISHEE, 


5 
5 
‘ 
? 
$ 


) 
I. 
2. 


. The question whether a Garnishee is 
liable for interest upon the fund in 
his hands, or the debt owed by him, 
which is sought to be recovered by 
process of garnishment, is not one of 
strict law, but of discretion, depend- 
ing upon considerations of equity, 
growing out of the facts and circum- 
stances of the particular case.—Geor- 
gia Insurance and Trust Co. vs. 
Oliver. 39 


/ 
. When the Garnishee resists the pay- 
ment of the fund in his hands into 
court, or controverts his indebtedness, 
he will be held liable for interest.— 

ab. 412 

? 

. It isa general rule, however, that ¢ 

persons who are prevented from pay- 

ing over money by process of the 

court, summons of garnishment, writs ‘ 

of injunction, and the like, are 
40 

S 


. Under the Judiciary Act of 1799, re- | 
quiring the answer of the defendant 
to set forth plainly, fully, and dis- ) 
tinctly the cause of his defence, ille- 
gality of the consideration cannot 
e given in evidence, under the plea 
of the general issue to an action of 
assumpsit on a bill of exchange, at 
the instance of the holder against the 
drawer and acceptor.—Johnson et al. ‘ 
vs. Ballingall. 70 


liable for interest.—7b. 


GENERAL ISSUE, PLEA OF. 


. So also a special agreement.—Bu- 
channon et al. vs. Jones. 257 


) 2. 


4 


I. 


GIFT. 


To constitute a valid parol gift of a 
chattel, there must be an immediate 
delivery of the same by the donor to 
the donee.—Anderson and wife vs. 
Baker. 601 


The bare declaration of the donor 
that “she had given certain negroes 
tothe donee, and had no right to sell 
them,” is not sufficient to pass the 
title to the donee, without evidence of 
some act, from which the jury may 
presume a delivery of the property, 
where the donor remains in possession 
of the property, exercising dominion 
over it until her death. 601-2 


GUARDIANS. 


The estate of a guardian, who dies 
chargeable to his ward, is liable and 
bound therefor, before any other 
debt, though such other debt, may 
have been prosecuted to judgment, 
against the guardian in his lifetime.— 
Watson et al. vs. Ex’or of Watson et 
al. 268 


In a suit upon a guardian’s bond, the 
party is not entitled to the custody of 
the original, but to a certified copy 
only.— Bryant, guardian, &c. and 
Beall, ex’or of Pye, vs. Owens and 
wife. 368 


In a bill filed by a ward to recover 
the trust fund out of the hands of the 
former guardian, he will be allowed 
to prove the payment of debts con- 
tracted on account of his ward before, 
but not discharged until after his dis- 
mission, and that too without having 
the vouchers for these disbursements 
allowed by the Court of Ordinary.— 
Stell, guardian, gc. vs. Glass. 485-6 


An order of the Court of Ordinary 
authorizing a guardian to invest the 
funds of his ward in the purchase 
of land for the purpose of cultivation 
cannot be impeached in any other 
court except for fraud.—zb. 486 


H 


HUSBAND AND WIFE. 
At common law marriage amounts 
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to an absolute gift to the husband of 5 
all the personal estate af the wife, of ( 
which she is at the time actually pos- 
sessed in her own right.— Bell et al. vs. 
Bell. 639-47 


. In the wife’s choses in action, the hus- 
band acquires only a qualified pro- 
perty, which may be made absolute 
by a reduction into possession during 
life.—2b. 639-47 


. The wife is entitled in equity to a 
suitable provision for herself and her 
children out of her fortune, whenever M 
it is within reach of a court of , 
chancery, and not reduced into pos- 2 

session by the husband; and this , 

right extends both to legal and equi- ? 

table claims in action—7b. 639-47 2 

( 
. Whether the children have a distinct ¢ 
substantive right to a provision out ¢ 
of her claims in action.—Quere? 2b. ¢ 
639-47 ¢ 
5. The wife may file her bill, by her ¢ 
next friend to assert her equity.— 20. ¢ 
639-47 


}. The wife’s equity is good against her 
husband’s assignees in bankruptcy , 
or insolvency, against his assignees 

to pay his debts generally, and ¢ 
also against a special assignee or pur- ( 
chaser for value.—2b. 639-47 ¢ 


. When the wife’s father leaves = 


estate in negroes, a division of the 
negroes under our statute, at the in- 
stance of the administrator, setting 
apart one share to the husband in 
right of his wife, and leaving it in 
the possession of the administrator, 
neither the husband nor wife being ( 
present, nor represented, and no re- ) 
funding bond being given, is not such ) 
a reduction into possession as‘will de- ) 
feat the wife’s equity.—7zb. 639-47 ) 


I 
INDICTMENT. 


1. Under an indictment for murder, the 
jury may find the prisoner guilty of 
the lesser offence of manslaughter, 
either voluntary or involuntary, and 
the verdict will be legal, although 
there is no count for manslaughter 


\ 


/ od 


INDEX: 


in the indictment.—Reynolds vs. the 
State. 227 and 229 


INJUNCTION. 


. Service of the rule nisi upon the 


complainant’s solicitor, stating the 
grounds of the application, and fix- 
ing the time and place of hearing the 
motion to dissolve an injunction, on 
the coming in of the answer, is suffi- 
— service.—Moore vs. Ferrell et 
al, ; 9 


. When the answer plainly and dis- 
tinctly denies the facts and circum- 
stances upon which the equity of the 
bill is based, the injunction will be 
dissolved.—ib. 9 


3. Upona motion to dissolve an in- 


junction the court will look to such 
parts of the answer only as are re- 
sponsive to the bill.—zd. 9 


. Injunction will be granted to stay 
trespass, when, from its nature, or 
the circumstances of the parties, the 
remedy at law cannot be full and ad- 
equate.—zd. 10 


. An injunction will not be dissolved 
upon the ground that the title of the 
complainant is questioned by the 
answer. But when the title is de- 
nied, the court will look more closely 
to the character of the trespass—zb. 11 


. An injunction will not be granted to 


stay a sale under an execution, on 
the ground that the judgment has 
been fully satisfied, inasmuch as the 
party has a prompt and adequate 
remedy at law. It is otherwise when 
the bill charges, that the payment 
has been made by the representatives 
of the principal defendant, or a third 
person, under a fraudulent combina- 
tion to oppress the complainant, and 
that the facts attending the transaction 
rest in the knowledge of the defend- 
ant alone, and can only be obtained 
by an appeal to their consciences.— 
Rogers vs. Atkinson, et al. 26-7 


INSTRUMENTS. 


. A bill of sale to a slave containing 


warranty of soundness is neither, at 
common law, the statute of Anne, nor 
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by our own act of 1799, negotiable 
by endorsement, so as to vest in the 


INTEREST. 


endorsee a right of action on the( 1, In what case damages may be in- 


warranty—Broughton vs. Badgett. 77 


2. The act of 1799 makes the instru- 
ments therein enumerated negotiable, 
in such manner and under such re- 
strictions es are prescribed in the case 
of promissory notes. They must be 
payable to the payee’s order or assigns, 
or to bearer, as prescribed by the 
statute of Anne.—2d. 77 


. Whether an instrument under seal 
can be transferred by an endorsinent 
not under seal.— Quere ? ib. 76 


. The act of 1799 has reference exclu- 
sively to liquidated demands, whether 
for money or other things, and applies 
to those instruments alone which are 
for payment of an ascertained sum of 
money, or of some specific article or 
articles of property.—7d. 77-8 


. A specialty is defined by Littleton to $1}: 


he a bond bill, or such like instrument ; 
a writing or deed under the hand and 
seal of the parties—ub. 77 


3. An instrument as follows, to wit, 
«< We have this day sold to J. L.& 
Co. our entire crop of cotton, at 9 
cents per |b., all round, and should 
they not realize that amount net, we 
agree to make good the loss (signed) 
D.M.L., F. D. W., is the joint instru- 
ment and undertaking of the makers 
D. M. L. and F. D. W. and is suffi- 
ciently certain, and reciprocal to sup- 
port an action under proper aver- 
ments and proofs, by either of the par- 
ties against the others.—Jernigan et 
al. vs. Wimberly. 221 


. The rule as to certainty is, that the 
agreement must be so certain and 
complete, that each party may have 
an action upon it.—ib. 221 


. The omission of J. L. & Co. to sub- 
scribe the instrument does not invali- 
date it. Nor would that omission 
form any legal objection to an action 
against them for the stipulated price 
of 9 cents per |b. for the cotton there- 
by sold and delivered.—zb. 221 

43 


. 


2. 


See tit. Dam- 
287-8 


creased by interest. 
ages, Nisbet vs. Lawson. 


In a suit upon a note payable upon 
time, with interest from date if not 
punctually paid, the back interest is re- 
coverable as stipulated damages.— 
Alexander vs. Troutman, 472-4 


. lf, in entering up the judgment, such 


back interest is not computed, the 
judgment may be afterwards amended, 
under an order of the court, so as to 
include the interest from the date; and 
the collection of it may be enforced, 
though the original execution had 
issued and been returned satisfied.— 
ib. 469-75. 


INTERROGATORIES. 


Where cross-interrogatories have re- 
lation to the subject matter of the 
direct examination, and the commis- 
sion is returned, with the cross-interro- 
gatories, or any one of them, un- 
answered, the whole of the testimo- 
ny ought to be withheld from the 
Jury.—The adm'rs of McClesky vs. 
Leadbetter. 554-7 


IRREGULARITIES. 


. Whenever proceedings in Court are 


irregular, application to set them 
aside should be made in the first in- 
stance. If the party after discover- 
ing the irregularity proceed himself 
and take subsequent steps in the 
cause, or lie by and suffer the other 
party to do so, the court will not as- 
sist him.—Evans vs. Rogers, 466-7 


J. 


JOINDER OF COUNTS. 


. Different Counts may be joined in ail 


cases, where the samej: can be 
rendered;and where different pleas are 
put in, provided the same judgment 
may be rendered on all the counts.— 
Mahaffey vs. Petty et al. 264 
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JUDGE. 


1. The judge has no right to charge 
what construction the jury are to put 
upon the facts submitted to their con- 
sideration.— Taylor vs. Tucker. 235 


. It is error in the court, and a new 
trial will be granted for misdirection, 
if the style of the charge is such as 
to mislead the jury in mistaking it for 
direction in point of law, instead of 
the mere expression of the opinion of 
the court upon the facts.— Stell, guard- 
ian, vs. Glass.. 486-9 


. For judge’s power at Chambers, see 
title, Chambers.— Watson Ex'or vs. 
Jones. 303 


. Decision of judge at Chambers will 
be revised by the Supreme Court upon 
writ of error.— Moore vs. Ferrell et al. 


i>) 


WMY¥Y¥QP¥Ps¥§gn§ VY I I DO DOAAAARADRDDOS 


JUDGMENT. 


. The dismissal of an appeal is a judg- 
ment of the court remitting all parties 
to the condition and rights which they 
occupied and held at the time the ap- 
peal was entered. So of the with- 
drawal of an appeal.—Hardee et al. 
vs. Stovall, Simmons & Co. 95-6 


- Where no judgment has been signed, 
but a verdict rendered and an appeal 
taken and withdrawn, the verdict is 
revived, and judgment may, as matter 
of right, be entered up, nunc pro 
tunc.—ib, 95 


. A judgment lien is not extinguished 
by an appeal being taken, but sus- 
pended.— id. 95 


. A defendant in a judgment recovered 
under a special statute, is not pre- 
cluded of his right to a motion to 
quash the proceedings, or arrest the 
judgment, because the act points out 
the mode of contesting the amount 
due, &c.—Robinson vs. Steamer Lo- 
tus, and owner. 317-19 


5. A judgment is only prima facie evi- 
dence against one who was not a 
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party, or privy, and who had no no- 
tice of the action in which it was ren- 
dered, nor opportunity of defence, no: 
of appeal.— Brown vs. Chaney. 

41 


15 


. An execution issued from a confes- 


sion of judgment is valid, though the 
clerk omitted to enter the confession 
upon the minutes, see Execution.— 
Davis vs. Barker. 560-3 


An entry of confession of judgment, 
on the declaration of file in the clerk’s 
office, is sufficient, (in the absence of 
all proof to discredit the memoran- 
dum,) to authorize the court wherein it 
was made to have it transcribed on its 
minutes, at any subsequent term, in 
order to preserve their harmony.—ib. 

560-3 


No notice to the defendant is neces- 
sary to warrant an application to the 
court, to enter such confession, nunc 
pro tunc.—ib. 560-3 


. Is it necessary that a confession of 


judgment, which is the act of the 
party only, should appear on the 
minutes? And cana claimant, after 
issue joined, and atrial on the merits, 
except to the regularity of the pre- 
vious proceedings in the cause. 
Quere ?—ib. 560-3 


JURORS. 


The State has no right to pass jury- 
men by, oF cause them to stand aside, 
until the whole panel is exhausted 
before showing cause of challenge. 
See Challenge.— Sealy vs. The Siaie, 
215-17 ; Reynolds vs. The State. 228 


* What will disqualify a juror from sit- 


ting in a criminal case, see Reynolds 
vs. The State, 229; W. J. Boon vs 
The State. 633 


. How the challenge, Pe st 04 affec- 


tum,’ may be made available, see 
Jones vs. The State, 571; K. P. Boon 
vs. The State. 618-31 


. Challenging the array, and for wha! 


cause, see W. J. Boon vs. The Staie. 
633 
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5. Judge’s charge to the jury, see Tay- 


lor vs. Tucker, 235; Stell, guardian, > 


vs. Glass. 


486-9 2 
L. ) 


\ 


LAWS, CONSTITUTIONALITY OF. 


. A law which merely inhibits the ° 
wearing of certain weapons in a con- / 
cealed manner is valid; but so far as ¢ 
it cuts off the exercise of the right of ¢ 
the citizen altogether ¢o bear arms, or ( 
under the color of prescribing the ¢ 
mode, renders the right itself useless, ( 
it is in conflict with the Constitution, ¢ 
and void.— Nunn vs. The State. ¢ 

246-51 ¢ 


\ 


? 

2. The act of 1833, giving the State \ 
half the number of challenges allowed 
the prisoner, is constitutional.—Jones 5 
vs. The State. 616 5 

Also the act of 1843, see K. P. Boon ) 
vs The State, 619 ) 

LEGATEE. 

1. In what cases he is bound by the § 
doctrine of election. See title, Elec- ) 
tion.— McGinnis vs. McGinnis. ) 

501-10 5 

2. When he will be required to refund ¢ 
ihe legacy or restore the property re- ‘ 
covered.—ib. 501-10 


3. Legatees, distributees and creditors 
may sue a removed executor or ad- 
ministrator for assets wasted.— T'hom- 
as vs. Ilardwicke, Ex’or. 


co 
to 


LIEN. 
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1. A purchaser, at sheriff's sale, of stock ( 
or shares of a corporation, with no- 
tice of alien of the company upon ‘ 
such stock, under a by-law of the cor- 
poration, for the indebtedness of such ( 
corporator to the company, (the lien ‘ 
created by such indebtedness under ) 
the by-law, being prior, in point of ) 
time, to the lien acquired under the | 
judgment,) purchased only such title 
as was in the corporator, and no 
other, and therefore was not entitled 
toa transfer of the stock so purchased, 
under the act of 1822, without first 
discharging the lien created by the 
corporator’s indebtedness under the; 
by-law.— Tuttle vs. Walton. 51? 


667 


2. The lien of a judgment is not extin- 
guished by an appeal being taken, but 
suspended. Although the appeal 
opens all the merits of the issue, yet 
it does not vacate the first verdict or 
judgment. This effect is worked only 
when, there being a rehearing, there is 
anew verdict rendered and a judg- 
ment on the appeal; and not even 
then so as to authorize alienation of 
property intervening the two judg- 
ments.— Hardee et al. vs. Stovall, Sim- 
mons g Co. 95 


. It is not sufficient, in proceeding 
under the act of 1841, giving to all 
persons employed on steamboats, and 
Other water craft,on the Chattahoo- 
chee, Altamaha, and Ocmulgee rivers, 
a lien on such steamboats or water- 
craft, for wages, &c., for the plain- 
tiff or affiant to swear to the amount 
due for services rendered on board 
such boat, without further showing 
the case to be within the provisions 
of said act, either in the pleadings in 
the form of a petition, or in the affi- 
davit by way of recital. The act be- 
ing in derogation of the common law, 
must be strictly construed.— Robinson 
vs. Steamer Lotus, and owner. 317-19 


. For lien of bill-holders, Monroe Rail- 
road and Banking Company, see 
Collins vs. The Central Bank et al. 

454-61 


LIMITATIONS OF ACTIONS. 


. The act of June, 1806, providing that 
where any action shall be instituted 
within time, and the plaintiff be non- 
suited, or shall discontinue the same, 
after the time of limitation is expired, 
he shall be permitted to renew his 
action within six months thereafter, 
once only, and not after, was repealed 
by the act of December, of the same 
year.— Harrison et al. vs. Walker. 35 


2. Against the right of action to recover 
the property of an intestate, the 
statute of limitations will not eom- 
mence to run until administration of 
his estate has been granted.— Doe ex 
dem. Conyers, admr. vs. Kennon and 
Kennon. 379-81 


3. See also Doe ex dem. Cofer admr. vs. 
Ftanagan. 536-44 | 
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LIMITATION OF INDICTMENTS. 


1. The statute of limitations does not 
run against an indictment found for 
murder, though on the traverse the 
prisoner is found guilty of manslaugh- 
ter.—Reynolds vs. The State. 227 


2. Upon an indictment found for man- 
slaughter only, the statute would run 
from the death, and not from the time 
the mortal wound was given.—ib. 

228 


LIQUIDATED DEMANDS. 


1. For what are liquidated, and unli- 
quidated, demands, see Nisbet vs. 
Lawson. 287-8 


LOST PAPERS. 


1. A copy of a guardian’s bond, where 
the original is lost or destroyed, pend- 
ing the suit, cannot be established 
under the 49th rule of the Superior 
Courts, because such bond is not an 
office paper of those courts.—Bryant, 
guardian, gc. and Beall ex’r of Pye 
vs. Owens and wife. 368 


M. 
MANDAMUS. 


. The writ of mandamus is grantable at 
any time, either in vacation or in term, 
upon preper cause shown.—Johnson 
vs. The State ex rel. Brannon. 273-4 


. Inall cases, however, where the par- 
ties’ rights may depend upon an issue 
of fact, the writ must be made return- 
able before the judge in term.—zb. 

273-4 


MISTAKE. 


. Equity relieves against mistakes, as 
well as frauds, in a deed or contract in 
writing ; and this, whether the plain- 
tiff seeks relief, affirmatively on the 
, nd of mistake, or where the defen- 

ant sets it up as a defence, or to re- 
but an equity.—Rogers vs. Atkinson 
et al. 23-7 


INDEX. 


2. Where an instrument is drawn and 
executed for the purpose of car. 
rying into effect a contract, written or 
parol, previously entered into, and 
which by mistake of the draftsman, in 
fact or in law, does not fulfill the in- 
tention of the parties, equity will cor- 
rect the mistake, so as to produce a 
conformity of the instrument to the 
agreement.—zb. 24-27 

See also Collier, Ad’r, vs. Lanier. 239-40 


MONEY HAD AND RECEIVED. 


Per Nisbet, J., 

1. The action for money had and receiy- 
ed, is an equitable action, extensively 
remedial, yet it is subject to rules, [t 
does not give to courts of law juris- 
diction which belongs to courts of 
equity. Whitehead vs. Peck, 148 


. This action does not lie where there 
is not a contract express or implied 
between plaintiff and defendant. There 
must be such a contract as creates a 
privity between the parties.—ib. 149 


. It does not lie to enforce every ima- 
ginable equity between man and man, 
growing out of moneyed transactions. 
—ib. 149 


. It lies in all cases where money is in 
the hands of another, which, ex equo 
et bono, the plaintiff is entitled to re- 
cover, and which the defendant is not 
entitled in conscience to retain. Yet 
this good and just right in the plain- 
tiff, and this conscientious inability in 
the defendant grow out of privity of 
contract either express or implied in 
law.—ib. 149 


5. When a security, who is indemnified 
by mortgage, voluntarily pays a usu- 
rious note, and is subsequently reim- 
bursed by his principal, in property, 
the latter cannot recover of the credit- 
or the excess of interest in an action 
for money had and received.—Per 
Lumpkin, J.— ib. 143-148 


. Usury paid by a surety may be re- 
covered back by him, in this form of 
action, but not by the principal, 
though he has reimbursed the surety. 
There is no privity of contract either 
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express or implied in law, between 
the principal and his creditor in such 
a case.—ib. Per Nisbet, J. 150 


. The action for money had and receiv- 
ed, has been of late years extended 


on the principle of its being like a bill 2 


in equity ; and therefore, in order to 
recover, on a count for money had 
and received, the plaintiff must show 
that he has equity and conscience on 
his side, and that he could recover it ¢ 
ina court of equity.— Warner, J.’s, § 
dissenting opinion in Whitehead a 
Peck, 153 
8. The payment of the money by B. to$ 
P., having been subsequently, adopted 
and ratified by W. and B. reimbursed 9 


therefor, W. was entitled both in Jaw ) 4. 


and equity to recover the amount of , 
usurious interest from P. whoreceived ? 
it, equally as if the money had been 
paid directly hy W. to P., out of his 
own hands. —ib. 155 


9. Where the surety pays, it is, in con- 
templation of law, a payment made 
for the principal debtor,and he may re- ‘ 
cover it in an action against the princi- 
pal for so much money paid for his use. 
— ib. 155-6 ) 


10. If parties think proper te treat pro- 

perty delivered in payment, and re- ) 
ceived as cash, they have a legal ) 
right to do so, and such payment in ? 
judgment ef law, will be eensidered ? 
as a cash payment.—ib. 155 ¢ 


£1. The money which P. received from ( 
B., over and above the principal and ? 
lawful interest, was, in legal contem- ¢ 
plation, W.’s money, paid by B. to P., ¢ 
for hima, and which in equity and < 
good conscience P. ought to refund, ¢ 
and the law raises an assumpsit in ‘ 
favor of W., and creates a privity of 5 
contract between P. and W., whichau- § 
thorizes W. to recover in this form of ‘ 
actien.—ib. 156 ‘ 

¢ 
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MORTGAGE. ( 


) 


. A mortgage would be obnoxious to 
the provisions of the act of 1818, and) 
void, if used as an instrument of fraud, ( 
for the purpose of securing to the 


¢ 


™ 
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within the intent and meaning of 
said act.— Davis et al. vs. Anderson et 
al. 193 


But a mortgage, executed by a debtor, 
in msolvent circumstances, to a cre- 
ditor, to secure the payment of a bona 


fide pre-existing debt, is not per se 


fraudulent, as against creditors.—ib. 
193-4 


A mortgage in Georgia is nothing 
more than a security for the payment 
of a debt; and the title to the mort- 
gaged property remains in the mort- 
gagor, until foreclosure and sale, in 
the manner pointed out by statute— 
wb. 193-4 


Upon a rule to foreclose a mortgage 
under the statute of Georgia, the mort- 
gagor may plead usary, &c.—Bailey 
vs. Lumpkin. 403-5 


MURDER AND MANSLAUGHTER. 


Upon trial of indictment for murder, 
the jury may find the prisoner guilty 
of the lesser offence of manslaughter, 
either voluntary or involuntary, and 
the verdict will be legal though there 
be no count for manslaughter in the 


indictment.— Reynolds vs. T'he State, 
227 


N. 


NWEW TRIAL. 


1. In application for’new trial, a brief 


of the testimony approved by the 
court, or agreed upon by the parties or 
their counsel, must be filed ; and such 
approval or agreement, as the case may 
be, must be entered upon the minutes, 
at the term at which the judgment is 
rendered, and the rule for new trial is 
applied for—Graddy vs. Hightower 
et al. 254 


2. A rule nisi fora new trial will not be 


granted, in this State, at the instance 
of a party, unless application is first 
made during the term at which the 
judgment was rendered, and unless 
such application appear upon the mi- 
nutes of that term.—ib. 254-5 


mortgagor a secret trust or benefit, 3. The judge may make rules for new 
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trials returnable in vacation, in cases & 
where the application has been first 

made and recorded; and where the 
record shows that such rule is made 
so returnable in vacation.—-ib. 254-5 


Where the term of the court wherein 
the judgment was rendered has passed, 
and no application made and re- 
corded at that term, the record in the 
cause having been finally made up, 
the court has no power to grant a new 
trial, except in some peculiar and ex- 
traordinary cases.—ib. 253 


i a a 


. Another judge than the one who 
presided on the trial of the cause, may 
preside on the motion for a new trial. 
It is desirable, however, unless pre- 
vented by providential cause, to sub- 
mit the brief of the testimony to the 
judge who tried the case, to be revised 
and approved of by him.—Field vs. 
Thornton, 309 
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. A case upon a new trial, after a ver- 
dict by a petit jury, or a confession of 
judgment, upon the first trial, is in 
the 1 nature of an appeal, and is to be 
regulated by the rules of practice 
which are applicable to appeals ; and 
either of the parties litigant may make ¢ 
any amendment of the declaration or ¢ 
answer they may deem necessary.— ‘ 
ab. 310 5 
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. The Supreme Court will not send a> 
cause back fora rehearing, because ¢ 
of the admission of illegal testimony, 2 
if, wholly irrespective of that testimo- ¢ 
ny, there was plainly and obviously ¢ 
proof sufficient to justify the finding.— ¢ 
Stephens et al. vs. Crawford, Gov. ea, 
use, fc. 


. The Supreme Court will not grant a ¢ 
new trial in acriminal cause, unless ; 
some principle of law has been clearly § 
violated, or where there is manifestly § 
no evidence to sustain the verdict; the > 
more especially when the presiding , 
judge in the exercise of his discretion, 2 
has refused the application in the 
court below, when all the circum- 
stances attending the trial must have ¢ 


~~ 


been fresh in his recollection.—.Jones § 1. 


6185 
Crawford. > 
586> 


vs. The State. 
See also Stephens et al. 
Gov., use, dee. 
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a 
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NOTES, BILLS, &c. 


1. A note to be negotiable by endorse- 


ment, so as to give a right of action 
to the endorsee in his own name, must 
contain negotiable words giving ita 
transferrable quality. It must be pay- 
able to the payee, or his order or as- 
signs, or to bearer, in pursuance of the 
statute of Anne.—Reed, use, Holley vs. 
Murphy. 237-8 


note without such negotiable 
words, is a valid instrument as be- 
tween the original parties, and is en- 
titled to the allowance of the dhree 
days of grace, and may be declared 
on, as a promissory note, within the 
statute. But it cannot be transferred 
or negotiated, so as to enable the 
assignee ito sue upon it in his own 


name.—ib. 237-8 


The title of a holder of a note, bill, 
&c., payable to bearer, or to order, 
and endorsed in blank, cannot be ques- 
tioned, in a suit in his name, unless 
the defence, as against the true owner, 
if sued in his name, make it neces- 
sary.— Nisbei vs. Lawson. 284 


. As between the holder of a banker's 


check and the endorser, it ought to be 
presented for acceptance with due 
diligence. But as between the holder 
and the drawer, a demand at any time 
before suit brought will be sufficient, 
unless it appears that the drawee has 
failed, or the drawer, in some other 
manner, has sustained injury by the 
delay.— Daniels vs. Kyle g- Barnett, 

305-6 


. Although an instrument contains at 
“the foot of it, a memorandum specify- 
ing the mode in which it may be dis- 
charged, still, if it be forasum certain, 
payable absolutely and uncondition- 
ally, on a day fixed on the face of it, 
it 1s a good negotiable promissory 
note, and may be declared on as such- 
—Pool vs. McCrary. 321 


NOTICE. 


The drawer of a banker’s check is 
not entitled to notice of its dishonor 
in a suit against him hy the holder.— 
Daztels vs. Kyle &- Barnett 


308 
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2. An endorser is entitled to such no- 
tice.—ib. 


3. A notarial certificate, @hich states 


306 


that a draft was presented at maturity, ) 


and payment demanded and refused 


for want of funds, and that due notice 
of the non-payment was given on the 


same day to all the parties concerned, 
is sufficient notice of the dishonor 
thereof.— Field vs. Thornton. 310-12 


. No particular form of notice is neces- 


sary ; it will be deemed sufficient if it 


put the party on his guard who is to 


be affected by it.—id. 


5. Ina suit by the Central Bank, no 5 


proof of notice, demand or protest, is 
necessary to charge the endorser.— 
Merchants’ Bank vs. Central Bank, 


See also ,Central Bank vs. —, 


oO 
OFFICE PAPERS. 


1. The 49th rule of practice of the Supe- 


rior Courts providing for establishing 


mnstanter any lost original declaration, 
plea, indictment, or other office papers, 
was designed to embrace the pleadings ) 
in the case, and such other papers as 
belong to the office of the clerk of the 
Superior and Inferior Courts, as papers 
of file.-—Bryant, g 


} 
} 
; 
" 
2 
} 
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? 


uardian, dc., and 5 


Beall, Exor. of Pye, vs. Owens and ) 


Wife. 


2. A guardian’s bond is not an office 


paper of the Superior Court, but of 


the Court of Ordinary.—7b. 368 ¢ 


P 


PARDON. 


. So far as the public is interested in a 


fine imposed, the Executive remission 
has the effect to restore it to the indi- 
vidual fined, although it has been paid 
over to the Attorney or Solicitor-Gen- 
eral, and by him to the County Trea- 
surer, before the Executive pardon 


was granted.—In the matter of the 
607-10» 


Attorney-General. 


} 
: 
} 


PARTIES. 


1. Who may be parties plaintiffs in ac- 
tion, upon negotiable paper, see 
Field vs. Thornton, 312-14; Nisbet 
vs. Lawson. 284 


2. The entry of ‘ parties made,” on the 


motion docket, in a case where a scere 
Jacias to make parties, has been issued 
and returned executed, is insufficient to 
make the representatives of the de- 
ceased plaintiff or defendant parties 
in the cause.— Bryant, Guardian, §c., 
and Beall, Exor. of Pye, vs. Owens 
and Wife. 367 


3. In such case, there must be a judg- 


ment of the court rendered, and enter- 
ed upon the minutes, before the repre- 
sentatives of the deceased party can 
be compelled to appear or answer as 
parties in the cause.—7b. 367 


PAYMENT—Application of. 


1. The general rule is, where there are 
distinct demands due by the debtor to 
the creditor, and a payment is made 
by the debtor, he has the right to di- 
rect its application; but if the debior 
neglect to make a specific application 
of the payment at the time, then the 

right of application devolves on the 
creditor.— Rackley vs. Pearce. 242-3 


PENALTY. 


368 ) 1. In the case of a note payable upon 


time, with interest from date, if not 
punctually paid, the back interest is 
nota sii —Alexander vs. Trout- 
man 475 


PLEADINGS. 


1, The judiciary act of 1799 requires of 
the plaintiff that he file his petition 
in writing, which shall contain the 
charge, allegation, or demand, plainly 
fully and distinctly set forth. And of 
the defendant, that he shall, on or be- 
fore the last day ot the Term to which 
the petition is returnable, make his 
defence or answer in writing, which 
shall plainly fully and disynetly set 
forth the cause of his defence; held 
that evidence of illegality of conside- 
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ration could not be admitted under the 
plea of the general issue.—Johnson et Zz 
al. vs. Ballingall. 
2. Also, that under the general ome. 
evidence of a special contract made 
with the plaintiff, exempting the de- 
fendants trom liability, is inadmissi- 
ble.—Buchannon et al. vs. Jones. 257 9 


3. In the plea of usury, the time when 
the original loan was negotiated, as ¢ 
well as the amount of usury taken § 
and reserved, are material facts.— 2 
Winkler vs. Scudder. 134 2 
< 


4. Ina proceeding under the act of 1841, < 
giving to all persons employed on ‘ 


steamboats and other water-craft, on ¢ 
the Chattahoochee, Altamaha, and) 


Ocmulgee rivers, a lien on such steam- < 


boats or water-craft, &c.; held, a 
petition setting forth all the necessa- 
ry facts, verified by the affidavit of the 
party, would be a convenient and cor- 
rect form of pleading.—Robinson vs. 
Steamer Lotus, and Owners. 317-19 


PRACTICE. 


1. What shall or shall not work a dis- 
continuance of a cause, see Nisbet 
vs. Lawson. 279 


2. For what necessary to make parties < 
upon return of scire facias, see Bry.‘ 
ant, Guardian, &c., and Beall, Exor. 
of Pye, vs. Owens and Wife. 367 


PRECEDENTS. 
1. For compendious forms in assumpsit ¢ 


and debt, see Mahaffey vs. Petty et al. 
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PRESENTMENT—Of a Grand nae, ? 
» 


1, An indictment founded upon present- é 
ment of a Grand Jury need not be sent ° 


again before that body, for its action S 
thereon.— Nunn vs. T'he State. 


245 ¢ 


i 


2. It is the duty of the clerk to spread 
out in full upon the minutes of the2 
court, every presentment of the Grand? 


Jury.—vd. 


245¢ 


1. 


A. 


i 


1. 


INDEX. 


PRINCIPAL AND AGENT. 


The doctrine that the principal is not 
liable to oge agent or employee, for 
damages occasioned by the negligence 
or misconduct of another agent or em- 
ployee, is not applicable to slaves.— 
Scudder vs. Woodbridge. 198—200 


pricE—Cash and Credit. 


When it appeared that the plaintiff, in 
a suit for the price of lumber deliver- 
ed, had a cash and credit price, and 
the usual term of credit had expired 
before suit, it was held that he might 
recover the credit price, though the 
Jumber was charged in the bill of par- 
ticulars at the cash price, under the 
expectation that the account would be 
paid when presented—Taylor vs. 
Tucker. 235 


PURCHASER. 


It does not lie in the mouth of a pur- 
chaser at sheriff’s sale, with full 
and explicit knowledge of a lien, to 
contest its validity, or to claim exemp- 
tion from its operation.— Per Lump- 
kin, J., in Tuttle vs. Walton. 53 


R 


RAILROAD COMPANIES. 


Where a railroad company claimed 
the right to deviate from the origina! 
route surveyed for their road, and 
specially designated in a deed of con- 
veyance made by the plaintiff to them, 
granting the right of way through his 
Jand, in locating their road under the 
clause in their deed, containing the 
following words: “ With liberty to 
make such slight alterations in the 
route now surveyed, as not materially 
to change the route now surveyed;” 
it was held, in a controversy between 
the plaintiff and the company, as to 
whether the road was located on the 
land conveyed by the deed of the 
plaintiff, that the latter might give in 
evidence on the trial, the situation, 
valne, and condition of the land over 
which the original route was survey- 
ed, and described in the deed, as well 
as that over which the road was final- 
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. Private property cannot be taken for 


ly located, for the purpose of ahering 
the materiality of the variation, as af- ¢ 


INDEX. 


fecting the rights of the respective par- > _ 


ties. —Doe ex dem. Carr vs. the Geor- ¢ 


gia R. R. and Banking Co. 530-75 


) 


) 


. When a statute granting a charter to ‘ 


a railroad company, provides for the > 
assessment of damages in a summary ¢ 
way, to be paid to the landholder } 
whose private property shall be taken ? 
for the use of the road, there being no ¢ 
negative words in the statute, express > 
or implied, the landholder whose ? 
property is thus taken, is not deprived 
of his common-law remedy, to pasta 
damages therefor: the statute creates 

no new right, and being in derogation ¢ 
of a common-law right, must be strict- ? 
Jy construed; the summary remedy ? 
given by the statute is cumulative 5 
only.—ib. 530-7 2 


) 


( 


ae 


aa, 


public use, without a just compensa- 
tion; and where a railroad charter 
provides adequate security shall be > 
given to the landholder whose pro- ? 
erty shall be taken for the use of the ‘ 
road, for the payment of such dam- 2 
ages as shall be assessed in the manner ° 
pointed out thereby, no title to the } 
land thus taken, vests in the company, 2 
nor can the company appropriate the ¢ 
same to the exclusive use of the road, ‘ 
so as to defeat the right of the land- 2 
holder to maintain trespass in eject- ¢ 
ment therefor, until such adequate se- > 
curity shal] be given; and it is incum- ¢ 
bent on the defendants to allege in their 

plea, and prove at the trial, the pro- 2 
visions of their charter in that re-¢ 
spect, have beenstrictly complied with, 


~~ 


before the landholder can be deprived 2 3. 


of his title to his property, for the use ¢ 
of the public.—ib. 530-7 5 


The 11th section of the charter of the > 
Monroe Railroad and Banking Com- ¢ 
pany, gives to bill-holders a para- ‘ 
mount lien for the payment of their ? 
bills, upon that part of the road only ¢ 


which was built by the company.— } 1. 


Collins vs. The Central Bank et all. 2 
455 ¢ 


( 
? 


) 
. Such portion of the road as was built } 
by the contractors, under a mortgage 
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thereon, to secure them for the work 
done, and materials and equipments 
furnished, is liable to them, and their 
lien is paramount to that of bills or 
notes ; the lien of the latter only at- 
taching upon such portion of the road 
as was built by the company.— id. 
455-9 


Ss 


SALE. 


An executor under a will authorizing 
a sale of testator’s property, without 
specifying the manner, may sell pri- 
vately, without any previous adver- 
tisement of such intended sale, or 
leave of the Court of Ordinary, and 
the purchaser will acquire a good 
title, even as against the creditors of 
the testator, provided the purchase is 
bona fide, and without fraud on the 
part of the purchaser.—Bond and 
Murdock et al. vs. Zeigler et al. 
343-7 


The purchaser in such case, is not 
bound to see to the proper application 
of the purchase money by the execu- 
tor. ‘ What becomes of the price is 
no concern to him.” Nor is he re- 
quired before buying, to look into the 
accounts of the executor, to ascertain 
that he is faithfully administering his 
trust. The law presumes this in favor 
of the executor. But in all cases 
where the sale is infected with fraud 
and covin between the executor and 
purchaser, it is absolutely void, and 
the title to the property remains un- 
changed.—ib. 343-7 


A sale of stock by a portion of the 
stockholders to the rest, is not sucha 
sale by the corporation, as will make 
the purchasers liable to the creditors 
of the company.— Berry et al. vs. Mat- 
thews et al. 523 


SCIRE FACIAS AGAINST BAIL. 


In scire facias against bail, where no 
plea has been filed, judgment may be 
rendered upon motion, without the in- 
tervention of a jury; aliter, where de- 
fence made.—Reed vs. Sullivan, Ez’r, 

294 
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SCIRE 


See also Garvin vs. Gallagher, 316 ( 
2. The service of scire facias against ‘ 
bail in Georgia, is very much as in 
England; as for example, if the defend- 
ant cannot be found, return of two ni- 
hils will authorize farther proceedings. 
{f he fail to appear after service, or af- ¢ 
ter return of two nihi/s, or appearing 

fails to plead, judgment may be enter- ; 
ed up against him.—ib. 294 ¢ 


OND OA a 


. Ascire facias against only one de- ( 
fendant as bail, issued by the clerk of ( 
one county, and directed to the sheriff 
of another, is bad, and will be quashed ¢ 
upon motion.—Garvin vs. Gallagher, ¢ 

315-16 ¢ 


. A scire facias against bail is not such 2 
an original suit, within the meaning ( 
of the constitution of Georgia, as to ( 
require it to be instituted in the coun- ¢ 


ty of the bail’s residence.—ib. 316 ¢ 


FACIAS TO MAKE PARTIES. ) 


1. Judgment upon the return of the scire 


/ 

fs \ 
facias must be rendered and entered ? 
/ 


upon the minutes. An entry on the 2 
motion docket of ‘ parties made” is ¢ 
insufficient.— Bryant, Guardian, &e. ( 
and Beall, Ex’r of Pye, vg. Owens and ¢ 
Wife, 367 § 


SECURITIES. 


PPPS 


. Ifa security have knowledge of usu- 
ry in the contract, and voluntarily pay ¢ 
it, he cannot afterwards recover it of ( 


his principal. W hitehead vs. Peck. ‘a 


Per Nisbet, J. 150 ’ 
2. Neither the act of 1826, 1831, 1839, ( 
1840 or 1841, passed for the relief of ( 
securities and endorsers, gives the ¢ 
control of executions to endorsers \ 
who have paid off the same, against ) 
prior endorsers, except such execu- ) 
tions as have issued on judgments > 
founded on bankable instruments.— ) 
Evans vs. Rogers. 467-8 ) 


SECURITIES OF ADMINISTRATORS. 


1, The liability of the securities of an 
administrator is an ultimate liability, 


INDEX. 


not primary.— Cameron et al. vs. 
Justices, &e. 


2. No recovery can be had upon an ad- 


ministration bond against the securi- 
ties, at the suit of a creditor, until a 
devastavit against the administrator is 
first established according to law.— 
ib. 37 


SECURITIES ON APPEAL. 


. A security on appeal may be dis- 


charged and others substituted, with 
a view to render him a competent 
witness, at the instance of the appel- 
lant.— Davis et al. vs. Anderson et a’. 

192-3 


2. The motion for substitution being 


made by the parties for their benefit, 
they could not take advantage of it; 
and the order of the court entered up- 
on the minutes would make the record 
sufficiently intelligible-—2d. 192-3 


SECURITIES OF GUARDIANS. 


. The discharged security of a guardian 


is only released from the future, not 
from the past liabilities of his princi- 
pal. The substituted security is lia- 
ble both for the past and future. —i/. 


87 


. The Court of Ordinary has no power 


to discharge a security to a guardian’s 
bond from a liability already incurred 
by the guardian.— The Justices, &e. 
vs. Woods and Vason. 87-8 


The security of a guardian may be 
discharged by the Court of Ordinary, 
under the act of 1805. But in the 
exercise of this power, the law pre- 
sumes that the court wil! so act as not 
to injure, but to protect the rights oi 
the ward.— Bryant, Guardian, &., 
and Beall, Exor. of Pye, vs. Owens and 
Wife. 371 


4. A security so discharged is released 


from all future but not from any 
past liability. [f new security is 
given, he is bound for the future 
management of the ward’s estate, 
and also, equally with the discharged 
security, for any past liability of the 
guardian.—ib. 371 
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}. Where the security pleads and proves 


. Ina case where the decree against 


. The excess of usury, over and above } 


INDEX. 


In a suit against a discharged securi- ¢ 
ty on a guardian’s bond, the rae 
must prove affirmatively some default 

or act of malfeasance on the part of ¢ 
the guardian, prior to the discharge of 
the security, which in law would con- 
stitute a breach of the bond. Evi- 
dence of the bare reception, by the 
guardian, of his ward’s estate, and 
nothing more, is insufficient to charge 
the security.—ib. «91 


>'DPADIo ae 


his discharge by the Court of Ordinary 
it is incumbent on the plaintiff to re- 
ply by proof, some default or malfea- 
sance, on the part of the guardian, an- ¢ 
terior to a breach of the bond.—id. 89 ‘ 


LSA SAPs. 
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the guardian is silent as to the time 
when the devastavit by him took 
place, and when the security was dis- 
charged by the Court of Ordinary, be- 
fore the commencement of the suit in 
equity, in which the decree was ren- 
dered, the decree alone is insufficient 
to charge the security in a suit against 
him on the guardian’s bond. Alifer, 
when the security has not been dis- 
charged.— Bryant, Guardian, &c., and 
Beal, Executor of Pye vs. Owens and 
Wife, 372-5 


SETS-OFF. 


SF AAAAAAMAaN—DOOOOwOO—OOOOOO OOOOH 


Ny, 


principal and legal interest, may be ‘ 
pleaded by way of set-off to an action 
instituted by the Jender against the ¢ 
borrower, in any case where the plea ¢ 
of set-off would be admissible under 
the law.— Rackley vs. Pearce, 242-3 
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A debt, which accrued in the life- 
time of the testator or intestate, can- ¢ 
not be set-off against a debt which ac- ¢ 
crues to the executor or administrator ( 
after the death of the testator or intes- ¢ 
tate— Mills et al. vs. Lumpkin, Ad- ‘ 
ministrator. 513-14 ¢ 


/ 
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\ 


} 
3. With regard to sets-off, courts of ‘ 
equity follow the law, unless when (1. 


some peculiar equities intervene be- ‘ 
tween the parties.—ib. 513-14 § 


ed 


1. 


675 


SHERIFFS. 


1. Where a former sheriff is in custody 


under attachment, and the present 
sheriff, in answer to a rule to produce 
the body, shows for cause why he 
cannot, that the defendant has escaped 
from jail without his permission or 
any negligence on his part, it is com- 
petent for the party moving, under the 
act of 1840, (authorizing thereturns of 
sheriffs, constables, coroners, and jus- 
tices of the peace, to be traversed,) to 
controvert the return.— Craig et al. 
vs. Maltbie, 545-7 


If it is admitted to be true, or found 
so by a jury, upon issue submitted 
for that purpose, that the sheriff suf- 
fered a prisoner in custody under an 
attachment to go at large in the jail, 
with a full knowledge that there was 
a breach in the wall of one of the 
rooms, through which he could and 
did escape, the sheriff is liable to an 
attachment, and the party injured will 
not be driven to his action for an 
escape.—ib. 547-9 


A sheriff is liable to be attached for 
the failure of his deputy, to pay over 
money collected on an execution, by 
him.— In the matter of John S. Ste- 
phens, 587-91 


SLANDER. 


To call a woman a whore in this 
State is actionable—Pledger and 
Wife vs. Hathcock, 550-1 


SLAVES. 


. The employee of a slave is liable in 


damages to the owner, if such slave 
be killed or injured, by the negligence 
or unskillfulness of other agents or 
employees of the defendant engaged 
in the same service.—Scudder vs. 
Woodbridge, 198-9 


STATUTES. 


When the provisions of a later 
statute are opposed to those of an 
earlier, the last mentioned must he 





676 


considered as repealed.— Harrison et ; 
al. vs. Walker. 352 
¢ 
. A statute repealing a former statute, ( 
being itself repealed, the first statute ( 
is revived.—ib. 34 
. When there are different statutes in ? 
pari materia, though made at different ¢ 
times, and even expired, and not re- 
ferring to each other, they shall be ‘ 
taken and construed together, as one § 
system, and as explanatory of each > 
other.—ib. 35 2 
» 
. The Act of June, 1806, providing Q 
that when any action shall be institut- ¢ 
ed within time, and the plaintiff be ¢ 
nonsuited, or shall discontinue the ‘ 
same, after the time of limitation is ‘ 
expired, he shall be permitted to renew ) 
his action within six months thereaf- > 
ter, once only and not after, was re- 
pealed by the act of December of the ¢ 
same year.—ib. 35 ¢ 


5. Statutes requiring certain liens to be 
registered are in derogation of the 
common law, and cannot be extended 
by implication to other liens than 6 


those specified —Per Warner, J., in 6 
Tuttle vs. Walton, ¢ 


j. In the construction of astatute, when 
the words of the enacting clause are 
clear and positive, recourse must not 
be had to the title or the preamble. 
They serve to assist in removing am- 
biguities, where the intent is not plain 
and manifest—Eastman et al. vs. 
McAlpin, 171-2 


7. The act of 1843, amendatory of the ¢ 
act of 23d December, 1840, to define r 
the liabilities of the several Railroad ‘ 
Companies in Georgia, for the loss of 
stock killed, or wounded by the run- 5 
ning of cars or locomotives, on their D 
roads, and to regulate the mode of 
proceeding in such cases, is prospec- 
tive in its operation, and cannot be ap- 
plied to cases arising anterior to its ¢ 
passage.—Girtman vs The Central ‘ 
Railroad and Banking Company, 176 
. Before the enactment of said statute, 
the Justices’ Courts had no jurisdic- 
tion sounding in damages, for any 


52 


INDEX. 


trespass on the person or property.— 
ib. 176 


statutes—English, of force. 


1. The statute of 24 Geo. 2, ch. 44, sec. 
1, is of force in the State of Georgia.— 
Warthen vs. May. 604-5 


T. 
TRIAL. 


. Where one Of three defendants, joint- 
ly indicted, elects to be tried separate- 
ly, under the provisions of the penal 
code, the trial, as to him, is to be con- 
sidered in the same manner as if he 
had been separately indicted for the 
offence.—Jones vs. The State, 616-18 


. When defendants, jointly indicted, 
elect to be tried separately, it is the 
privilege of the prosecuting officer, 
who asserts the affirmation as to their 
guilt, to determine which of them he 
will first put on trial—ib., 616-18 


618 
et al., 
254-5 

309-10 
Crawford, Gov., 
580 


3. For New Trials, see—ib., 
Also, Graddy vs. Hightower 


Field vs. Thornton, 
Stephens et al. vs. 
use, §c., 


TROVER. 


1. A plaintiff in trover for certain 
slaves required bail under the second 
section of the act of 1821, entitled 
An act to quiet and protect the pos- 
session of personal property, and to 
prevent taking possession thereof by 
fraud or violence. The defendant 
was arrested, and the slaves seized by 
the sheriff, under the process; and, 
being unable to give security under 
the act, the plaintiff thereupon gave 
security under another —— of 
the same act, and received from the 
sheriff the possession of the slaves 
sued for: Afterwards, and without 
any trial, dismissed his action of tro- 
ver, still retaining the possession of 
the slaves thus obtained. The plain- 
tiff then sued the former plaintiff in 
trover for the same slaves, and insist- 













to 











es) 




















— 























Nad 


= 


ed that his possession, obtained as 
aforesaid, was tortious: Held that 
said possession was not tortious, but 
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bursed the security.—Per Nisbet, J., 
in Whitehead vs. Peck, 150 


was a lawfully acquired possession ¢ 5, If the surety have knowledge of the 


under said act— Smith vs. Kershaw, 
259-61 


. To enabie a plaintiff to maintain tro- 


ver, he must have either a general or 
special property in the chattel: the 
actual possession or the right of pos- 
session.—Liptrot, adm’r, vs. Holmes. 

388 et seq. 


. On the death of a feme covert intes- 


tate, her separate estate vests in her 
legal representative; and he can 
maintain ¢rover therefor, even where 
there has been a trustee appointed, for 
the sole purpose of protecting such 
property against the marital rights of 
the husband, during the coverture ; 
the trust being considered as executed 
whenever the coverture ceases to 
exist.—2b. 388-392 


. The action of trover being founded 


on a conjunct right of property and 
possession, any act of the defendant 
which negatives, or is inconsistent 
with, such right, amounts in law toa 
conversion.—2b. 391-2 


U. 


USURY. 


. In the plea of Usury, the sum loaned, 


the time when it took place, and the 
amount of usury taken and received, 
are material facts.— Winkler vs. Scud- 
der, 134 


All usurious contracts in Georgia, 
under a just construction of the act of 
1822, are void as to the legal and 
usurious interest.—vb., 135 


In a suit upon a usurious contract, 
payments proved to have been made, 
the usury being established, will be 
deducted from the principal sum ori- 
ginally loaned.—., 135 


Usury paid by a surety may be recov- 
ered back by him in an action for 
money had and received, but not by 
the principal, though he has reim- 


usury, and voluntarily pay it, he can- 
not afterwards recover it of his prin- 
cipal.—z., 150 


. Excess of usury over and above the 


principal and legal interest, volunta- 
rily paid, may be recovered back, or 
under proper circumstances, it would 
be a good defence under a plea of set- 
off.— Rackley vs. Pearce, 242-3 


7. The plaintiff had two notes of the 


defendant, the one infected with 
usury, and the other not. The de- 
fendant paid $1,800, out of which the 
usurious note was extinguished, and 
the balance applied to the note not 
thus tainted with usury, which wag 
afterwards renewed at 16 per cent. 


- Ina suit upon the last-mentioned note 


the usurv paid upon the first cannot 
be withdrawn and applied as a credit 
under a plea of payment.—Rackley 
vs. Pearce, 242-3 


. Upon a rule to foreclose a mortgage, 


the mortgagor may show, by way of 
defence, that the contract upon which 
it was given was usurious.—Bailey 
vs. Lumpkin, 403-5 


. Neither legal nor usurious interest 


can be recovered at law, in Georgia, 
upon a contract tainted with usury. 
—ib., 406-7 


10. A security infected with usury is 


void in Georgia, quoad the legal in- 
terest together with the usury, even 
in the hands of an innocent holder 
without notice.—2b., 407-8 


11. The maker of a usurious note is not 


barred of the defence of usury, hy 
standing by when it was transferred 
to an innocent holder, and not dis- 
closing the fact of the usury.—zb., 

408-9 


12. In a case where the original trans- 


action was usurious, and several re- 
newals have taken place, and part of 
the interest reserved has been paid, the 
infection of usury follows all the se- 
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curilies given in renewal for the same 


debt, however varied in form and ¢ 
amount, and the amount paid on such § 
renewals must be deducted from the $ 


original amount loaned.—vb., 


409 ‘ 


13. Usurious contracts may be purged ; ¢¢ 
as, for example, where there is an ¢ 


accounting between the parties to a 
usurious contract, and all sums pre- 
viously paid usuriously are deducted, 
and a new security given for the bal- 
ance, the contract 1s said to be pnrged, 
and the last security taken is valid.— 
1b., 410 


14. In the case of a note given by way 
of renewing and continuing an origr- 
nal contract for a usurious loan, the 
mere change of securities does not 
purge it of the usury._-Hammond et 
al. vs. Buys, 


PO ck al ON ed ad A 


LN SIN 


417. 


15. But if A, as the maker ofa usurious ‘ 
note, is about to pay it up to B, the; 
payee and holder, and C, for the pur- ¢ 
pose of using the money for his own , 
benefit, borrows A’s note from B, and ¢ 
gives B his (C’s) own note, with A ‘ 


as his security—there being no usury 


in the transaction between B and C— « 
the note of C, with A, security, thus ; 
substituted, would not be obnoxious 


to the statute of usury.—7., 


Ww. 


417: 


— 
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there being nothing in the will to au- 
thorize the belief, that_the testator 
may have used the words improperly, 
and not in their lawful meaning.— 
Choice vs. Marshall. 102-7 


. In the construction of wills, the in- 


tention, so far as it is consistent with 
the laws of the land, shall govern.— 
ab. 102 


. For the doctrine of election, see Mc- 


Ginnis vs. McGinnis. 501-10 


WITNESS. 


. By the common law of England, of 


force in this state under our adopting 
statute of 1784, all sane persons are 
competent witnesses, unless inéerested 
or infumous.— Winkler vs. Scudder. 
132 


. The maker of a note (who is releas- 


ed) is a competent witness to prove 
usury in its consideration, in a suit by 
an endorsee against an endorser.—2b. 

128 to 133 


. In order to impeach a witness, by 


showing that he has made contradic- 
tory statements, it is not necessary 
that he absolutely deny the declara- 
tion imputed to him. It may be done 
when he says, “he does not recol- 
lect,” if the subject matter of such 
conversations be relative to the issue. 


WARRANTY. —Sealy vs. The State. 218-19 


) 

. In the case of a warranty it is not ne- 5 4 
cessary that there should bea recovery ? 
against the warrantee by his vendee, ¢ 
in order to entitle him to sue his ven- $ 

dor on the warranty.—Broughton vs. . 


Badgett. 775 


Witnesses who testify as to what 
they saw respecting a transaction, 
alter night and by star-light, aided by 
lamps upon the surrounding build- 
ings, cannot be impeached by persons 
who propose to prove that they have 
made experiments on other nights, be- 
tween the same hours, and with the 
same degree of light, and were unable 
to discern objects accurately.— Sealy 
vs. The State. 220 


. In a suit against the security alone, 
the principal is interested to the extent 
of the costs, and therefore is nota 
competent witness for the security, 
unless released from liability as to 
such costs,-—Rackley vs. Sanders and 
Sanders. 258-9 


. A warranty ina bill of sale is not ¢ 
negotiable by endorsement so as to . 
vest in the endorsee a right of action 


upon it.—zb. 76-7 


WILLS. 


¢ 

. Where a testator bequeathed to his ‘ 
daughter certain negroes ‘ during her 2 

natural life, and the heirs of her body ¢ 

forever,” held that the words must re- § 
ceive their technical signification, 2 
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6. Endorser, not competent witness in a 


suit by client against attorney for mo- 2 


ney collected, unless released from 
liability under his endorsement.— Nis- 
bet vs. Lawson. 


7. The true test of the interest of a wit- 
ness is, that he “will either gain or 
lose by the direct legal operation of 
the judgment, or that the record will be 


282-3 4} ¢. 
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legal evidence for or against him, in 
some other suit—Bailey vs. Lump- 
kin. 403 


When several defendants are includ- 
ed in the same indictment, and they 
elect to be tried separately, those not 
upon trial are competent witnesses for 
their accomplices to prove their inno- 
cence.—Jones vs. The State. 616-18 











